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SECTION-B

2.(a)
Prohibition on Acceptance of Deposits from Public [Section 73 of Companies Act 2013]

(1) No company can invite, accept or renew deposits under this Act from the public except in a manner
provided under Chapter V provided that nothing in this Sub section shall apply to a banking company
and non-banking financial company and to such other companies as the Central Government may,
after consultation with the Reserve Bank of India, specify in this behalf.

(2) A company may, with the mandate of a resolution in general meeting and subject to such rules as
may be prescribed accept deposits from its members on such terms and conditions, including the
provision of security, if any, or for the repayment of such deposits with interest, as may be agreed
upon between the company and its members, subject to the fulfillment of the following conditions,
namely

(@) Issuance of a circular to its members including therein a statement showing the financial position of
the company, the credit rating obtained, the total number of depositors and the amount due towards
deposits in respect of any previous deposits accepted by the company and such other particulars in
such form and in such manner as may be prescribed.

(b) filing a copy of the circular along with such statement with the Registrar within thirty days before the
date of issue of the circular

(c) depositing on or before 30th April each year such sum which shall not be less than twenty percent of
the amount of its deposits maturing during the following financial year, and kept in a scheduled bank
in a separate bank account to be called as deposit repayment reserve account

(d) Certifying that the company has not committed any default in the repayment of deposits accepted

either before or after the commencement of this Act or payment of interest on such deposits, and
where the default has occurred, the company made good the default and five years have elapsed since
then.
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2. (b)

Providing security, if any, for the due repayment of the amount of deposit or the interest thereon
including the creation of such charge on the property or assets of the company.
Provided that in case where a company does not secure the deposits or secures such deposits
partially, then, the deposits shall be termed as 'unsecured deposits’ and shall be so quoted in every
circular, form, advertisement or in any document related to invitation or acceptance of deposits.
Every deposit accepted by a company under sub-section (2) shall be repaid with interest in
accordance with the terms and conditions of the agreement referred to in that sub-section.

Where a company fails to repay the deposit or part thereof or any interest thereon under Sub- Section
(3) the depositor concerned may apply to the Tribunal for an order directing the company to pay the
sum due or for any loss or damage incurred by him as a result of such non-payment and for such
other orders as the Tribunal may deem fit.

The deposit repayment reserve account referred to in clause (c) of Sub-Section (2) shall not be used
by the company for any purpose other than repayment of deposits.

Omnibus approval for related party transactions on annual basis (Rule 6A)

All related party transactions shall require approval of the Audit Committee and the Audit Committee may
make omnibus approval for related party transactions proposed to be entered into by the company subject to
the following conditions, namely -
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The Audit Committee shall, after obtaining approval of the Board of Directors, specify the criteria for
making the omnibus approval which shall include the following, namely:

maximum value of the transactions, in aggregate, which can be allowed under the omnibus route in a
year

the maximum value per transaction which can be allowed.

extent and manner of disclosures to be made to the Audit Committee at the time of seeking omnibus
approval

review, at such intervals as the Audit Committee may deem fit, related party transaction entered into
by the company pursuant to each of the omnibus approval made.

transactions which cannot be subject to the omnibus approval by the Audit Committee.

The Audit Committee shall consider the following factors while specifying the criteria for making
omnibus approval, namely:

repetitiveness of the transactions (in past or in future).

justification for the need of omnibus approval.

The Audit Committee shall satisfy itself on the need for omnibus approval for transactions of
repetitive nature and that such approval is in the interest of the company.

The omnibus approval shall contain or indicate the following:

name of the related parties.

nature and duration of the transaction.

maximum amount of transaction that can be entered into.

the indicative base price or current contracted price and the formula for variation in the price, if any,
and

any other information relevant or important for the Audit Committee to take a decision on the
proposed transaction:
Provided that where the need for related party transactions cannot be foreseen and aforesaid details
are not available, the audit committee may make omnibus approval for such transactions subject to
their value not exceeding | crore per transaction.

Omnibus approval shall be valid for a period not exceeding one financial year and shall require fresh
approval after the expiry of such financial year.




(6) Omnibus approval shall not be made for transactions in respect of selling or disposing of the
undertaking of the company.

(7)  Any other conditions as the Audit Committee may deem fit.

It is to be noted that the proviso to the Section 188 provides that a company, whose paid-up capital is more
than Rupees Ten crore or is proposed to enter into transactions exceeding such sums as prescribed under
Rule 15 of the Companies (Meetings of Board and its Powers) Rules 2014, cannot enter into the
transactions, except with the previous approval of shareholders by way of resolution The transactions, as
prescribed under Rule 15(3), which require prior approval of Shareholders.

3. (a)

Restrictions on Powers of Board (Section 180 of Companies Act 2013)

Section 180 of the Act provides for restrictions on powers of Board However, this section shall not apply to

private companies vide Notification No. GSR 46(E) dated 05 June, 2015

(@ The Board of Directors of a company shall exercise the following powers only with the consent of
the company by a special resolution, namely

(1) To sell, lease or otherwise dispose of the whole or substantially the whole of the undertaking of the
company or where the company owns more than one undertaking of the whole or substantially the
whole of any of such undertakings substantially the whole of the undertaking shall mean Twenty per
cent or more of the value of the undertaking as per balance sheet of the preceding financial year.
Here the 'Undertaking’ means a unit of business in which the investment of the company exceeds
twenty percent of its net worth as per the audited balance sheet of the preceding financial year or an
undertaking which generates twenty per cent of the total income of the company during the previous
financial year.

(2) To invest otherwise in trust securities the amount of compensation received by it as a result of any
merger or amalgamation,

(3) To borrow money, where the money to be borrowed, together with the money already borrowed will
exceed aggregate of its paid-up share capital and free reserves and security premium, apart from
temporary loans obtained from the company's bankers in the ordinary course of business, The
acceptance by a banking company, in the ordinary course of its business, of deposits of money from
the public, repayable on demand or otherwise, and withdrawable by cheque, draft, order or otherwise,
shall not be deemed to be a borrowing of monies by the banking company within the meaning of this
clause. "Temporary loans' means loans repayable on demand or within six months from the date of
the loan such as short term, cash credit arrangements, the discounting of bills and the issue of other
short term loans of a seasonal character, but does not include loans raised for the purpose of financial
expenditure of a capital nature,

Note: For above mater, E-Form MGT - 14 is required to be filed under Section 117(3) (e)

(4) To remit, or give time for the repayment of, any debt due from a director.

Note Every Special Resolution is required to be filed in Form No.MGT-14 as per Section 117(3) (a)

(b) Every special resolution in relation to borrowing shall specify the total amount up to which monies
may be borrowed by the Board of Directors.

(c) No debt incurred by the company in excess of the limit imposed by above point (3) shall be valid or
effectual, unless the lender proves that he advanced the loan in good faith and without knowledge
that the limit imposed by that clause had been exceeded.

3. (b)

Required minimum contribution of the Companies towards CSR:

(@ The Board of every company shall ensure that the company spends, in every financial year, at least
two per cent of the average net profits of the company made during the three immediately preceding
financial years, in pursuance of its CSR Policy.
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(b) The company shall give preference to the local area and areas around it where it operates, for
spending the amount earmarked for CSR activities.

(c) If the company fails to spend such an amount, the Board shall, in its report, specify the reasons for
not spending the amount.

(d) Companies may build CSR capacities of their own personnel as well as those of their implementing
agencies through Institutions with established track records of at least three financial years. However,
such expenditure shall not exceed five percent of total CSR expenditure of the company in one
financial year.

4. (a)

In terms of section 173(1) of the Companies Act, 2013, a company must hold a minimum number of four
meetings of its Board of directors every year in such a manner that not more than 120 days shall elapse
between two consecutive meetings of the Board.

The proviso to this subsection provides that the Central Government may by notification, direct that these
provisions will not apply in relation to any class or description of companies or may apply subject to such
exceptions, modifications or conditions as may be specified in the notification As per section 174(4) of the
Act, if a meeting of the Board could not be held for want of quorum then, unless the articles otherwise
provide the meeting shall automatically stand adjourned till the same day in the next week, at the same time
and place, or if that day is a National Holiday till the next succeeding day which is not a national holiday, at
the same time and place.

If there is no Quorum at the adjourned Meeting also, the Meeting shall stand cancelled. An adjourned
Meeting being a continuation of the original Meeting, the interval period in such a case, shall be counted
from the date of the original Meeting Thus, in case of an adjourned Meeting, the gap of one hundred and
twenty days for the purpose of fixing up the date of the next Meeting or for any other purpose should be
counted from the date of the original Meeting In this case, the Board meeting of PQR limited was held 3
times and for the 4th time the meeting was called but could not be held for want of quorum.

Hence, as per the provisions of the Companies Act, 2013 the Company (PQR) has violated the provisions
with respect to convening the Board Meetings.

But if the 4th Board meeting was adjourned due to want of quorum and the adjourned meeting was duly held
within the stipulated time, then the company has not contravened the provisions of the Act.

4. (b)
According to section 2(68) of the Companies Act, 2013, "Private company” means a company having a
minimum paid-up share capital as may be prescribed, and which by its articles, except in case of One Person
Company, limits the number of its members to two hundred. However, where two or more persons hold one
or more shares in a company jointly, they shall, for the purposes of this clause, be treated as a single member
It is further provided that —
(@) persons who are in the employment of the company, and
(b) persons who, having been formerly in the employment of the company, were members of the
company while in that employment and have continued to be members after the employment ceased,
shall not be included in the number of members.
In the instant case, KFR Limited may be converted into a private company only if the total members of the
company are limited to 200 Total Number of members
. Directors and their relatives 50
Il. 5 Couples (5x1) 5
1. Others 145
Total 200
Therefore, there is no need for reduction in the number of members since the existing number of members is
200 which does not exceed the maximum limit of 200.




5. (a)
The provisions relating to validity of acts of directors are contained in section 176.
The provisions of section 176 are discussed below in detail:
Section 176 seeks to give protection to the company and third parties where certain acts are done by a
director in good faith and without notice that these are done wrongly or illegally Thus, section 176 validates
the bona fide acts of de facto directors. These provisions may be explained as follows:
1. Acts of a director — Validated
No act done by a person as a director shall be deemed to be invalid, notwithstanding that it was
subsequently noticed that -
(@ his appointment was invalid by reason of any defect or disqualification; or
(b) his appointment was terminated by virtue of any provision contained in the Act or in the Articles of
the company.
2. Acts of managing director - Not validated
Acts done by a director in his capacity as managing director are not validated under section 176.
Accordingly, where a managing director ceased to hold his office, all his subsequent acts were held to be
invalid. It was not an irregular exercise of power, but exercise of power by a person who had no authority
at all [Varkey Souriarv Keraleeya Banking Co. Ltd. AIR 1957 Ker 97).
3. Acts of a director - Not validated in certain cases
In the following cases, the acts of a director shall not be valid:
(@ where his appointment is illegal or there is no appointment at all;
(b) If an appointment has been shown to the company as invalid or terminated, where such defect comes
into the knowledge of the company, all subsequent acts done by such a director shall be invalid.
(c) Where the acts of a director are ultra vires the Companies act 2013.

5. (b)

In the scheme of reconstruction by a Multinational Company listed in India, the company wanted to acquire
the minority shareholders by selling their shares to the promoters at a price determined by the promoters,
As per Section 236(1) of the Companies Act, 2013 (the Act), in the event of an acquirer, or a person acting
in concert with such acquirer, becoming registered holder of ninety per cent or more of the issued equity
share capital of a company, or in the event of any person or group of persons becoming ninety per cent.
majority or holding ninety per cent of the Issued equity share capital of a company, by virtue of an
amalgamation, share exchange, conversion of securities or for any other reason, such acquirer, person or
group of persons, as the case may be, shall notify the company of their intention to buy the remaining equity
shares.

According to Section 236(2) of the Act, the acquirer, person or group of persons, shall offer to the minority
shareholders of the company for buying the equity shares held by such shareholders at a determined price on
the basis of valuation by a Registered Valuer.

The minority shareholders of the Company may offer to the majority shareholders to purchase the minority
equity shareholding of the Company at the determined price as above.

In the given case, the minority shareholders were not given a choice whether they wanted to tender their
shares or not. Also, 6 minority shareholders were dissenting from the scheme. Chairman declared that such a
scheme was passed by a majority of more than 90% shareholding. Further the price of the shares was
determined by the Promoters and not by a Registered Valuer.

Accordingly, in the given instance, the said procedure of acquisition of shares of minority shareholders is not
in compliance with the procedure given in Section 236 of the Act.

Further, as per the Section 236(9) of the Act, when a shareholder or the majority equity shareholder fails to
acquire full purchase of the shares of the minority equity shareholders, then, the provisions of this section
shall continue to apply to the residual minority equity shareholders.




Therefore, as per the above provisions of the Act, minority shareholders will succeed in rejecting the said
offer of purchasing minority shareholding in the Company.

6. (a)
Features of Corporate Governance:
Let us discuss a few features or elements of Corporate governance generally accepted by the industry.

1. A proper tool for transparency: disclosing the status of the affairs company at every step to every
stakeholder is required to maintain transparency. The concept goes against the theory of suppression
of material facts by the company to its stakeholders, may be or may not be, for the benefit of the
shareholders only

2. Prudent and participative management: The management should use its full intelligence and
knowledge for the benefit of the stakeholders. Hence, it may be taken that management is prudent
and wise in its decision making

3. Enhancing value of the enterprise: Any company should grow from year to year, if it wants to
satisfy its stakeholders. Value may be monetary or reputation, image, goodwill etc. Better governing
companies will have better reputation, trust of the stakeholders and there will be enhancement of
business, leading to more profit and better enterprise valuation.

4.  Accountability: Success and accountability has to go together. Successful companies will make
themselves accountable to the stakeholders. There are many combinations of relationships, ie. with
the customer, creditors, shareholders, employees, etc. The company cannot say it is accountable to
one stakeholder only It has to be accountable to all stakeholders.

5. Innovation: Doing something new or doing the same thing in a novel manner is the essence of
growth and sustainability of an enterprise. The governance structure should encourage new things in
the company to enhance the value of the company.

6.  Professionalism and specialisation: The basics of professionalism is that the job shall not be
compromised at any level and there should not be conflict of interest of the directors and senior
managers between his duty and personal gain. It also takes into account the competence of the person
doing job having obviously adequate domain knowledge either by academic qualification or track
record of experience

7.  Stakeholder recognition: All stakeholders should be recognized and respected. The Company
should believe that all these stakeholders have a contribution in making the company work and grow.

6. (b)

The process works of the business intelligence:

A business intelligence architecture includes more than just Bl software Business intelligence data is
typically stored in a data warehouse built for an entire organisation or in smaller data marts that hold subsets
of business information for individual departments and business units, often with ties to an enterprise data
warehouse. Bl data can include historical information and real-time data gathered from source systems as it's
generated, enabling Bl tools to support both strategic and tactical decision-making processes Before it's used
in Bl applications, raw data from different source systems generally must be integrated, consolidated and
cleansed using data integration and data quality management tools to ensure that Bl teams and business users
are analysing accurate and consistent information. Steps in Bl can be

(a) data preparation, in which data sets are organised and modelled for analysis,

(b) analytical querying of the prepared data,

(c) distribution of key performance indicators (KPIs) and other findings to business users, and

(d) use of the information to help influence and drive business decisions Initially, Bl tools were primarily
used by Bl and IT professionals. However, now, business analysts, executives and workers are using
business intelligence platforms themselves, thanks to the development of self-service Bl and data




7.(a)

discovery tools. Self-service business intelligence environments enable business users to query Bl
data, create data visualisations and design dashboards on their own.

Bl programs often incorporate forms of advanced analytics, such as data mining, predictive analytics,
text mining, statistical analysis and big data analytics. A common example is predictive modelling
that enables what-if analysis of different business scenarios. In most cases, though, advanced
analytics projects are conducted by separate teams of data scientists, statisticians, predictive
modellers and other skilled analytics professionals, while Bl teams oversee more straightforward
querying and analysis of business data.

An issuer cannot make a public issue or rights issue of equity shares and convertible securities under the
following conditions:
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7. (b)

If the issuer, any of its promoters, promoter group or directors or selling shareholders are debarred
from accessing the capital market by SEBI, or of any other company which is debarred from
accessing the capital market under the order or directions made by SEBI.

Unless an application is made to one or more stock exchanges for "in principle™ approval of listing of
equity shares and convertible securities on such stock exchanges and has chosen one of them as a
designated stock exchange. In case of an initial public offer, the issuer should make an application for
listing in at least one recognised stock exchange having nationwide trading terminals

Unless it has entered into an agreement with a depository for dematerialisation of equity shares and
convertible securities already issued or proposed to be issued.

Unless all existing partly paid-up equity shares of the issuer have either been fully paid up or
forfeited.

Unless firm arrangements of finance through verifiable means towards 75% of the stated means of
finance, excluding the amount to be raised through the proposed public issue or rights issue or
through existing identifiable internal accruals, have been made

Promoter's holding is in dematerialised form prior to filing of offer document.

The amount for general corporate purposes as mentioned in the objects of the issue in the draft offer
document shall not exceed 25% of the amount raised by the issuer.

A public use of equity securities, if the issuer or any of its promoters or directors is a willful
defaulter, or

Issue shall be open for at least 3 days and not more than 10 days

Minimum subscription shall be 90% of the issuer size failing which the application money has to be
refunded within 15 days of closure of the issue

Penalty for offences in relation to furnishing of information
Without prejudice to the provisions of section 44 of the Competition Act 2002, if a person, who furnishes or
is required to furnish under this Act any particulars, documents or any information,

(@)

(b)
(©)

makes any statement or furnishes any document which he knows or has reason to believe to be false
in any material particular, or

omits to state any material fact knowing it to be material, or

Willfully alters, suppresses or destroys any document which is required to be furnished as aforesaid,
such person shall be punishable with fine which may extend to 1 crore as may be determined by the
Commission.

The Commission may, if it is satisfied, impose a lesser penalty that any person has made a full and true
disclosure in respect of the alleged violations, a lesser penalty. However, a lesser penalty shall not be
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imposed by the Commission in cases where the report of investigation directed under section 26 has been
received before making of such disclosure.
Lesser penalty shall not be imposed by the Commission if the person making the disclosure does not
continue to cooperate with the Commission till the completion of the proceedings before the Commission.
The Commission may, if it is satisfied that such producer, seller, distributor, trader or service provider
included in the cartel had in the course of proceedings,
(@ not complied with the condition on which the lesser penalty was imposed by the Commission, or
(b) had given false evidence, or
(c) the disclosure made is not vital, and thereupon such producer, seller, distributor, trader or service
provider may be tried for the offence with respect to which the lesser penalty was imposed and shall
also be liable to the imposition of penalty to which such person has been liable, had lesser penalty not
been imposed.

8.(a)
Permitted Investments by persons resident outside India
Any investment made by a person resident outside India shall be subject to the entry routes, sectoral caps or
the investment limits, may make investment as stated hereinafter For details, one has to see the relevant
annexure, out of various annexures which relate to each kind of investment.
(i)  Subscribe/ purchase/ sale of capital instruments of an Indian company is permitted as per the
directions laid down in Annex 1
(i)  Purchase/ sale of capital instruments of a listed Indian company on a recognised stock exchange in
India by Foreign Portfolio Investors is permitted as per the directions laid down in Annex 2
(iii) Purchase/ sale of Capital Instruments of a listed Indian company on a recognised stock exchange in
India by Non-Resident Indian (NRI) or Overseas Citizen of India (OCI) on repatriation basis is
permitted as per the directions laid down in Annex 3
(iv) Purchase/ sale of Capital Instruments of an Indian company or Units or contribution to capital of a
LLP or a firm or a proprietary concern by Non-Resident Indian (NRI) or Overseas Citizen of India
(OCI) on a Non-Repatriation basis is permitted as per the directions laid down in Annex 4
(v) Purchase/ sale of securities other than capital instruments by a person resident outside India is
permitted as per the directions laid down in Annex 5
(vi) Investment in a Limited Liability Partnership (LLP) is permitted as per the directions laid down in
Annex 6
(vii) Investment by a Foreign Venture Capital Investor (FVCI) is permitted as per the directions laid down
in Annex 7
(viii) Investment in an Investment Vehicle is permitted as per the directions laid down in Annex 8.
(ix) Issue/ transfer of eligible instruments to a foreign depository for the purpose of issuance of
Depository receipts by eligible person(s) is permitted as per the directions laid down in Annex 9.
(x) Purchase/ sale of Indian Depository Receipts (IDRs) issued by Companies Resident outside India is
permitted as per directions laid down in Annex 10.

8. (b)
Measures for assets reconstruction (Section 9 of SARFAESI Act, 2002)
An asset reconstruction company may for the purposes of asset reconstruction, provide for any one or more
of the following measures, namely
(@) the proper management of the business of the borrower, by change in or takeover of, the management
of the business of the borrower,
(b) the sale or lease of a part or whole of the business of the borrower,
(c) rescheduling of payment of debts payable by the borrower,
(d) Enforcement of security interest in accordance with the provisions of this Act.
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(e) settlement of dues payable by the borrower,

(F)  taking possession of secured assets in accordance with the provisions of this Act,

(g) Conversion of any portion of debt into shares of a borrower company Provided that conversion of
any part of debt into shares of a borrower company shall be deemed always to have been valid, as if
the provisions of this clause were in force at all material times.

The Reserve bank for this purpose shall determine the policy and issue necessary directions including the
directions for regulation of management of the business of the borrower and fees to be charged. The asset
reconstruction company shall take measures as per the directions of RBI.




