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THE CUSTOMS ACT,

1962

Regulation under Custom Act



Background

* The Custom duty derived its value from the word —custom, under
which whenever a merchant entered a Kingdom with his
merchandise, he had to give some gift to the king.

* Subsequently, this custom formalized into the levy of custom duty or
tax on goods imported into and exported from the country was
organized through various laws during the British period.

« After Independence the Sea Customs Act 1878, the Land Customs
Act, 1924 and other allied enactments were repealed by a
consolidating and amending legislation entitled the Customs Act,

1962.

 Similarly the Indian Customs Act, 1934 was repealed by the Customs
Tariff Act, 1975(CTA).



Introduction

Custom Duty is an indirect tax, imposed under the Customs Act
formulated in 1962. The power to enact the law is provided under the
Constitution of India under the Article 265.

The Customs Act, 1962 is the basic statute which governs entry or exit
of different categories of vessels, aircrafts, goods, passengers etc., into
or outside the country. The Act extends to the whole of the India.

Customs Act, 1962 just like any other tax law is primarily for the levy
and collection of duties but at the same time it has the other and
equally important purposes such as:

v Regulation of imports and exports;

v Protection of domestic industry;

v’ Prevention of smuggling;

v’ Conservation and augmentation of foreign exchange and so on.

Section 12 of the Custom Act provides that duties of customs shall be
levied at such rates as may be specified under the Customs Tariff Act,
1975 or other applicable Acts on goods imported into or exported
from India



LEVY OF CUSTOM DUTY

* There are four stages in any tax structure, viz., levy, assessment,
collection and postponement.

* The basis of levy of tax is specified in Section 12, charging section of
the Customs Act. It identifies the person or properties in respect of
which tax or duty is to be levied or charged.

* Under assessment, the liability for payment of duty is quantified and
the last stage is the collection of duty which is may be postponed for
administrative convenience.

* As per Section 12, customs duty is imposed on goods imported into
or exported out of India as per the rates specified under the
Customs Tariff Act, 1975 or any other law.



* On analysis of Section 12, we derive the following points:

* (i) Customs duty is imposed on goods when such goods are
imported into or exported out of India;

* (ii) The levy is subject to other provisions of this Act or any other
law;

* (iii) The rates of Basic Custom Duty are as specified under the
Tariff Act, 1975 or any other law;

* (iv) Even goods belonging to Government are subject to levy,
though they may be exempted by notification(s) under Section
25.

Custom Tariff Act, 1975 has two schedules.

Schedule I prescribes tariff rates for imported goods, known as
—Import Tariff and

Schedule II contains tariff for export goods known as —Export
Tariff.



TAXABLE EVENT

* The basic condition for levy of customs duty is import/export of goods i.e.
goods become liable to duty when there is import into or export from India.

* Import means bringing into India from a place outside India [Section 2(23)].
* Export means taking out of India to a place outside India [Section 2(18)].

* "India" includes the territorial waters of India [Section 2(27)]. The limit of
the territorial waters is the line every point of which is at a distance of
twelve nautical miles from the nearest point of the appropriate baseline.

* Though the taxable event is import/export yet it is difficult to determine the
exact time of levy.

* Here in this part, we will discuss the types of duties leviable under Custom
Tariff Act.

* As per section 12, Customs duties are levied on the goods imported into, or
exported from, India at the rates specified in the schedules to the Customs
Tariff Act, 1975.



Significance of Territorial Water
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“Indian customs waters” means the waters extending into the sea up
to the limit of contiguous zone of India under section 5 of the
Territorial Waters, Continental Shelf, Exclusive Economic Zone and
other Maritime Zones Act, 1976 (80 of 1976) and includes any bay,
gulf, harbour, creek or tidal river [Section 2(28)];

The concept of territorial waters and Indian customs waters are highly
relevant for customs law. Territorial waters extend up to twelve
nautical miles from the baseline on the coast of India.

Indian customs waters extend up to contiguous zone of India
which twenty four nautical miles from the nearest point of base line.
Thus Indian customs waters extend up to twelve nautical miles beyond
territorial waters.

The significance of Indian customs waters is that the Customs Officer
has powers to arrest a person; to stop and search any vessel; to
confiscate a vessel concealing goods; to search any person on board
any vessel and; to confiscate goods in the these waters.



TYPES OF DUTIES UNDER CUSTOMS

1. BASIC CUSTOM DUTY

2. ADDITIONAL CUSTOM DUTY/COUNTERVAILING DUTY [Section
3(1)]

3. ADDITIONAL DUTY/SPECIAL ADDITIONAL DUTY (SAD) UNDER
SECTION 3(5)

4. PROTECTIVE DUTY - SECTION 6 & 7 OF THE CUSTOMS TARIFF
ACT, 1975

SAFEGUARD DUTY - SECTION 8B OF CUSTOMS TARIFF ACT, 1975

6. COUNTERVAILING DUTY ON SUBSIDIZED ARTICLES - SECTION 9
OF THE CUSTOMS TARIFF ACT

7. ANTI-DUMPING DUTY (ADD) ON DUMPED ARTICLES - SECTION
9A OF THE CUSTOMS TARIFF ACT, 1975



BASIC CUSTOM DUTY

[t is levied under Section 12 of Customs Act, 1962, and specified under
Section 2 of the Customs Tariff Act, 1975. Normally, it is levied as a
percentage of Value as determined under section 14(1). There are
different rates for different goods.

 Standard and Preferential Rates

* Duty at the —Standard rate|| is charged where there is no provision for
preferential treatment. To be eligible, for the preferential treatment the
goods should be the one which are imported from any preferential area
covered under the Government of India Agreements for charging
preferential rate of duty. The Central Government has the power to
increase or reduce or discontinue the preferential rate in respect of any
article specified in the First Schedule provided it considers it to be
necessary in the public interest. Preferential rate is applied only where
the owner of the article (importer) claims at the time of importation,
with supporting evidence, that the goods are chargeable with the
preferential rate of duty.



ADDITIONAL CUSTOM DUTY/COUNTERVAILING
DUTY

 This is levied under Section 3(1) of the Customs Tariff Act, 1975. The
amount of this duty is equivalent to the amount of excise duty
payable on like goods manufactured or produced in India.

* Post GST regime, CVD is applicable only on non-GST products.



ADDITIONAL DUTY/SPECIAL ADDITIONAL
DUTY (SAD) UNDER SECTION 3(5)

 Special Additional Duty is countervailing to Vat/sales tax, if the goods
supposed to have manufacture in India.

* It is levied to offset the effect of sales tax, VAT, local tax or other
charges leviable on articles on its sale, purchase or transaction in
India. It is leviable on imported goods even if article was not sold in
India

* Post GST regime, SAD is applicable only on non-GST products.



PROTECTIVE DUTY - SECTION 6 & 7 OF THE
CUSTOMS TARIFF ACT, 1975

* Protective Duties, as the name suggests, these duties are meant to
protect indigenous or nascent industries from foreign competition.

 The Indian Government usually prescribes these duties after
thoroughly investigating the market dynamics, competitive
landscape, and the potential impact on domestic industry.

* The protective duties should not be very stiff so as to discourage
imports.

* It should be sufficiently attractive to encourage imports to bridge the
gap between demand and supply of those articles in the market.



SAFEGUARD DUTY - SECTION 8B OF CUSTOMS
TARIFF ACT, 1975

e Under Section 8B of the Customs Tariff Act, Safeguard Duty protects
domestic industries from a sudden and unexpected import surge.
This duty is a bulwark, providing the domestic industry time to
adjust and stand tall against external market pressures.

 The Central Government may impose safeguard duty on specified
imported goods, if it is satisfied that the goods are being imported in
large quantities and they are causing serious injury to domestic
industry

* However, the safeguard duty shall not be imposed in the following
cases:

* Articles originating from developing country (does not exceed 3% of the
total imports of that article into India)

* The articles imported by a 100% EOU or units in a Free Trade Zone or
Special Economic Zone



COUNTERVAILING DUTY ON SUBSIDIZED

ARTICLES - SECTION 9 OF THE CUSTOMS
TARIFF ACT

e Countervailing Duties (CVDs) are tariffs levied on imported
goods to offset subsidies made to producers of these goods
in the exporting country.

* CVDs are meant to level the playing field between domestic
producers of a product and foreign producers of the same
product who can afford to sell it at a lower price because of
the subsidy they receive from their government.



ANTI-DUMPING DUTY (ADD) ON DUMPED
ARTICLES - SECTION 9A OF THE CUSTOMS
TARIFF ACT, 1975

 Where any article is exported by an exporter or producer from any
country or territory to India at less than its normal value, then, upon
the importation of such article into India, the Central Government
may, by notification in the Official Gazette, impose an anti-dumping
duty not exceeding the margin of dumping in relation to such article.
The anti dumping duty is dumping margin or injury margin
whichever is lower.

 Dumping means exporting goods to India, at prices lower than the
ones in the domestic market of the exporting country, subject to
certain adjustments.



IGST (Section 3(7) of Custom Tariff Act

* GST is applicable on all imports into India in the form of levy of IGST.
It is levied on the value of imported goods + any customs duty
chargeable on the goods.

* Hence, IGST must be calculated after adding the applicable customs
duty to the value of imported goods.

e Under GST, the input tax credit would be provided for IGST paid, and
GST Compensation Cess paid. However, the input tax credit is not
applicable for basics customs duty paid during imports. To avail
input tax credit, the importer would have to obtain GST registration
and quote the GSTIN on Bill of Entry. During the transitional period,
provisional GSTIN can also be quoted instead of GSTIN.



Social Welfare Surcharge

 Social Welfare Surcharge is levied on the aggregate duties of customs,
replacing the earlier Education Cess and Secondary and Higher
Education Cess. This duty aims to raise revenue for the Government’s
social welfare initiatives, be it healthcare, education, or poverty
alleviation.

« If aggregate customs duty payable is zero on account of an
exemption, the SWS shall be computed as 10% of custom duty equal
to ‘Nil’ (as aggregate amount of customs duties payable is zero).

It is further stated that in the absence of any law, SWS cannot be
computed on the notional customs duty calculated at tariff rate
where applicable aggregate of duties of customs is zero.



Valuation Rules Under the Indian Customs Act

 Valuation of goods under the Indian Customs Act, 1962, is governed
by Section 14 of the Act, which is aligned with the WTO's Agreement
on Customs Valuation.

* The valuation rules are crucial as they determine the amount of
customs duty payable on imported goods.

* The primary method for valuing imported goods is the "transaction
value,” which is the price actually paid or payable for the goods when
sold for export to India.

* The transaction value includes: The cost of transport up to the place
of importation. Loading, unloading, and handling charges associated
with the delivery of goods to the place of importation and the cost of
insurance.



Conditions for Accepting Transaction Value

* The transaction value is acceptable only if:

* There are no restrictions on the buyer's ability to dispose of or
use the goods, except those imposed by law, conditions of sale, or
restrictions that do not substantially affect the value of the
goods.

* The sale or price is not subject to conditions or considerations
for which a value cannot be determined.

* No part of the proceeds of any subsequent resale, disposal, or
use of the goods will accrue to the seller, unless an appropriate
adjustment is made.

* The buyer and seller are not related, or if related, the transaction
value is acceptable for customs purposes.



Other Important aspects

Inclusion of Royalties and License Fees: Royalties and license fees
related to the imported goods, payable as a condition of sale, must be
added to the transaction value if not already included.

Adjustment for Commissions and Brokerage: Commissions and
brokerage (except buying commissions) are also added to the
transaction value if they have not been included.

Provisional Assessment: In cases where the value cannot be
determined at the time of import, a provisional assessment may be
conducted. The final value is determined after additional information or
documents are submitted.

Special Valuation Branch (SVB):For cases involving related party
transactions, the valuation is scrutinized by the Special Valuation Branch
of the customs department to ensure that the declared value reflects the
true market value.

Anti-Dumping Duty and Safeguard Duty: The value determined under
the above rules forms the basis for applying additional duties such as
anti-dumping duty or safeguard duty if applicable.



Alternative Valuation Methods:

* If the transaction value cannot be determined, the following
alternative methods are used sequentially:

* Transaction Value of Identical Goods: Based on the
transaction value of identical goods sold for export to India.

* Transaction Value of Similar Goods: Based on the transaction
value of similar goods sold for export to India.

* Deductive Value Method: Based on the sale price in India of
goods that are identical or similar, less certain costs.

 Computed Value Method: Based on the cost of production,
profit, and general expenses.

» Fallback Method: A flexible approach using reasonable means
consistent with the principles and general provisions of the
Customs Valuation Agreement.









&% | THE INSTITUTE OF ,
|| COST ACCOUNTANTS OF INDIA HCMA

Statutory Body under an Act of Parliament

=
3
/Y'[ *4\0 -
SV www.Icmal.lin

Certificate Course on
International Trade



-

=
B

_~
o~

o

-
e

Tt o

g #

L

»> —

Transter Pric




What is Transfer Pricing?

Transter pricing 1s a practice used by
multinational companies to determine the
prices of goods, services, or intellectual
property transferred between their different
subsidiaries or divisions located 1 different
countries.

When two related entities enter mnto any cross
border transaction, the price at which they
undertake their transaction 1s called transfer
price.

Due to the special relationship between
related companies, transfer price may be
different than the price that would have been
agreed between two unrelated companies.

! Prlces a‘r wh|ch an em'erpr'lse transfer's physucal goods and lmangibles

or' pr'owdes serwces 1'o assocuated en‘l‘er'pr'lses
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Why Transfer Pricing?

T.P Manipulation can affect the tax hability of an Individual or Group of Persons / Entities.

Contlicting Govt. Pressures relating to Customs valuations, anti-dumping duties and exchange or price controls.
Cash Flow requirements of MNLE Group.

Factors responsible for TP Mis-pricing - UN TP 2017

o Rapid advances in technology, transportation and communication
o Existence of Tax Heavens and Tax Friendly Jurisdiction

o Dominance of MNCs in World Trade

o Rise of Service Sector

Rationale For TP Regulations

Differences 1n tax rates across tax jurisdictions.
Pricing flexibility between associated enterprises.

Every government wants to prevent erosion of their tax base and plug potential tax leakages.



Nature of Transfer Pricing

o Transfer pricing 1s a complex 1ssue which requires knowledge of multiple disciplines

o Taxation Issue

o Accounting Issue

o

Economic Issue

(@)

Legal Issue

(@)

Statistical Issue

o

Over a period of time, 1t 1s becoming more and more mathematical and statistical 1ssue.

Evolution of Transfer Pricing

* Itis estimated that, 60 % of international trade 1s carried on between related or Associated Enterprises (AEs)

°* To counter the effect of transfer of profits using favorable transfer prices among ALs, many developing and
developed countries mtroduced Transter Pricing Regulations (TPR)

°* The TPR have increased the burden of proof on taxpayers, to demonstrate arm’s length price of controlled
transaction

°  Price between unrelated parties in uncontrolled conditions 1s known as the “arm’s length price”



Evolution of Transfer Pncing - OECD’s View

o Transfer pricing can deprive governments of their fair share of taxes from global corporations and
expose multinationals to possible double taxation. No country - poor, emerging or wealthy - wants
its tax base to suffer because of transfer pricing. The arm's length principle can help.
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Background of Indian TPR

Liberalization of trade and foreign exchange policy started i India in the year 1991

This created huge increase mn interest of MNEs 1 India

The Standing Committee i March 1991 observed that provisions of Income Tax
Act, 1961 (Act) were madequate to curb transfer pricing among MNEs

Bref History of Transfer Pricing

o The Expert Group constituted by Central Board Of Direct Taxes (CBDT) recommended complete

revision of existing section 92 of the Act

o The Finance Act, 2001 mtroduced TPR m India by substituting existing Section 92 of the Act and
mtroducing new sections 92A to 92F w.e.f 01.04.2002



Scheme of TP regulations in India

*  Relevant Provisions

Computation of Income from International Transaction having regard to ALP Sec.92
Associated Enterprises Sec. 92A

International Transaction Sec. 92B

Specified Domestic Transactions Sec. 92BA

Arm’s Length Price - Sec. 92C + Rule 10B/ 10C

Power of AO and TPO - Sec. 92CA

Safe Harbour Sec. 92CB + Rules 10TA to 10TG

Advance Pricing Agreements Sec. 92CC and CD+ Rules 10F to 10T
Secondary Adjustment - Sec. 92CE

Documentation and Certificate Sec. 92D and Sec. 92F

Definitions of certain terms relevant to computation of ALP etc. Sec.92F
Dispute Resolution Panel - Sec. 144C

Penalties - Sec. 271 (1) (¢), 271AA, 271BA, 271G, 271GB

Furnishing of report in respect of International Group - Sec.286



Scheme of TP regulations in India

Relevant Provisions

Rule 10A -

Rule 10AB -

Rule 10B -

Rule 10C -

Rule 10CA -

Rule 10D -

Rule 10DA&DB -

Rule 10E -
Rule 10F to T -

Meaning of expressions used mn computation of arm's length price

Method of determination of arm's length price

Determination of arm's length price under section 92C .

Most appropriate method

Computation of arm's length price in certain cases

Information and documents to be kept and maintained under section 92D .
Information and documents to be kept and maintained under section 92D &
Furnishing of Report in respect of an International Group

Report from an accountant to be furnished under section 92E.

Advanced Pricing Agreement

Rule 10TA to TG - Safe Harbour rules for International transaction

Rule 10TH to THD- Safe Harbour rules for SDT



Concept of Transfer Pricing
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International Transactions

* Goods
* Services Arm’s
Tratnsfer * Intangibles Length
Price e Loans price
* Guarantees




Determination of
Arm’s Length

Price (ALP) as
per Sec.92C of
IT Act,1961

Associated

Enterprises
(AE)

Permanent
Establishment
(PE)



Meaning of Associated enterprise(AE) Sec.92A(1)

Direct or indirect participation, in management / control / capital of the other enterprise
OR

Direct or indirect participation of the same person(s), in management / control / capital of both enterprises

Both A & B are D & E are also

AE’s of C
AE’s of CB - .
. Ultimate
Direct
parent (A)

A - Indirectly




Holding

>=26% Direct/
Indirect holding by
enterprise

(OR)
By SAME
PERSON in each
enterprise

LOAN >= 51% of
total assets

GUARANTEES
>= 10% of debt

*>10%
INTEREST in
Firm/ AOP/ BOI

Deemed AE - Sec.92A(2)

Management

* Appointment >50% of
DIRECTORS / one or
more Executive Director
by an enterprise

(OR)

* Appointment by same
petson in each enterprise

Activities

100%
DEPENDENCE on
use of Intangibles for
manufacture /
processing/ business

Direct/ Indirect
Supply Of >= 90%
RAW MATERIALS
under influenced
prices and conditions

Sale under
INFLUENCED
prices and conditions




Brat Inc. of U.K. holds 9% shares in Pit Ltd.
of India. The total book value of Assets of
Pit Ltd., 1s Rs. 57,25,000. Brat Inc. of U.K.
has given a loan to Pit Ltd. of Rs. 30,00,000.
Examine whether Brat Inc and Pit Ltd. are

The loan amount 1s more than 51% of the book value
of the total assets of the Indian company, Brat Inc.

assoclated enterprises.

A- two group companies of same MNE
B - a foreign company and its branch office

Transfer pricing provisions are applicable on . . .. - .
I 51 > Pl C - an Indian company and its subsidiary availing tax holidays

transactions between




International transaction Sec. 92B

* Between 2 AE’s (either or both NR)

* Transaction mvolves :

Purchase/ sale/ lease of tangible/intangible property

Provision of services

Lending or borrowing money

Any other transaction having a bearing on profit/ income/ losses/ assets of the enterprise

Includes mutual agreement or arrangement for allocation or apporttonment , or any contribution
to, any cost or expense mncurred

* Scope expanded mn Finance Act, 2012 to include - intangibles like marketing intangibles,
human capital, Business restructuring, inter-company guarantees, capital funding, etc.



International transaction Sec. 92B

Section 92B(1)-

International transaction

“a transaction

between two or
more assoclated
enterprises, either
or both of whom
are non-residents,

i the nature of
purchase, sale or

lease ......

Section 92A(1) -

Associated Enterprise

“AE. mn relation to
another enterprise,
means an
enterprise which
participates....in
the management
or control or
capital of the other
enterprise......”

Section 92F () -

Enterprise

“enterprise means
a person (including
a permanent
establishment of
such person) who
1, or has been, or
1s proposed to be,
engaged 1n any
activity....”



Deemed international transaction Sec.92B(2)

* Svynopsis:

* Transaction between enterprise and unrelated third party

° But, there exists a agreement between AL and the third party (or) terms of such
transaction are determined by AL and the third party

° Fither Enterprise or AL or both are Non-Residents
® Third party can be Non-resident or Resident

* Clarified by Finance Act 2014, that deemed international transactions would also
cover cases where both the contracting parties are residents



Specified Domestic Transactions (Sec.92BA)

Transfer of goods or

/ services u/s 80-IA (8)

Any transaction with
person covered u/s 80-

IA(10)

Any transaction under
chapter VI-A or Sec.
10AA, to which Sec.

80-IA(8) or (10) apply.




Arm’s Length Price - ALP

° Sec. 92F(11) "arm's length price" means a price which 1s applied or proposed to be
applied 1 a transaction between persons other than associated enterprises, 1n
uncontrolled conditions;

° ALP 1s found in paragraph 1 of article 9 of the OECD MC which reads as under:

* “IWhere] conditions are made or mmposed between the two [associated] enterprises i therr
commercial or financial relattions which differ from those which would be made between
independent enterprises, then any profits which would, but for those conditions, have accrued to
one of the enterprises, but, by reason of those conditions, have not so accrued, may be mcluded in
the profits of that enterprise and taxed accordingly.”

* The principle laid out above 1n the UN Model has also been reiterated in the OECD
Model Tax Convention and the OECD Guidelines as supplemented and amended.



Why Arm’s Length Pricing?

° The basic object of determuming Arm’s Length Price is to find out whether any

addition to income is warranted or not, if the following situations arises:

*Selling Price of the Goods < Arm’s Length Price

Purchase Price > Arm’s Length Price

Total Income as disclosed by an Assessee

Add: Understatement of profit due to overstatement of purchase price

Add: Understatement of profit due to understatement of selling price

Total Income after Assessment




Transfer Pricing Compliance

File Tax Return and CA certificate c >  DRP Mechanismm =~ —
AO refers the case to TPO
Transfer Pricing Assessment Appeal Procedure

Order of the TPO l
4 AppealtciCIT A)
/\ e

High Court (only on
Draft order of the AO Final order of the AO matters related to law)

C—

l Supreme Court




Determination of Arm’s Length Price as per Sec.92C(1) of the Income Tax
Act,1961 (framed as per the OECD Guidelines)

*  Methods:

* - Comparable Uncontrolled Price - CUP S
Organization for

* - Resale Price Method - RPM Economic Co-

- Cost Plus Method - CPM operation and
Development

- Profit Split Method - PSM

* - Transactional Net Margin Method - TNMM

-Other method




~N

CUP Method

* The CUP method requires
comparison of the price charged in
a controlled transaction vis-a-vis the
price charged in a comparable
uncontrolled transaction in
comparable circumstances.

* High degree of comparability of
products and functions are
required.

e Differences are allowed if 1) they
do not materially affect the price in
the open market; 2) effect on price
can be reliably measured &
adjusted.

* In practice there are two types of
comparable uncontrolled
transactions 1) Internal
Comparable; and 2) External
comparable.

4 )

RPM Method

* The RPM begins with the price at
which a product that has been
purchased from an AE is resold to
an independent enterprise

* The resale price (the resale price) is

G _/

reduced by an appropriate gross
margin (the resale price margin)
representing the amount out of
which the reseller would seek to
cover its selling and other operating
expenses. The result can be
regarded as an arm’s length price of
the transfer of goods between the
associated enterprises

4 )

Cost Plus Method

* The CPM determines the arm’s
length price of products
manufactured / services rendered in
a controlled transaction by
comparing the gross profit margin
applied to the direct and indirect

costs mcurred for production or for
rendering services by the tested party
against the margin earned by the
party or by an independent party
under uncontrolled similar
conditions. This 1s a preferred
method n case of Semi fimshed
goods sold between related parties
and Contract/ toll manufacturing
agreement.

\ j
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Profit Split Method

* The PSM is applicable in
transactions involving transfer of
unique intangibles or in multiple
transactions, which are so
mterrelated that they cannot be
evaluated separately for
determining the arm’s length price
of any one transaction.

* Allocates the combined operating
profits or losses from controlled
transactions in proportion to the
relative contributions made by each
party in creating the combined
profits or losses

4 )

Transaction Net
Margin Method
(TNMM)

* The TNMM uses net profitability
levels from comparable transactions
to establish an arm’s length result

against which the profitability of the
tested party 1s compared. The net
profit margin in relation to an
appropriate base, 1.e., cost, sales,
assets, etc., from a controlled
transaction 1s compared with the net
profit margin on the similar base
from an uncontrolled transaction of
the taxpayer, or between two
imdependent third parties. When
functional analysis of the parties n
controlled transaction and
uncontrolled transactions result in
any differences, necessary
adjustments are required to be

r

k made to establish reliable results. )

\

~N

Other Method

With the mtroduction of Rule
10AB(2) of the Rules, it is possible

to use “any method” which takes into
account (1) the price which has been
charged or paid, or (1) would have
been charged or paid for the same or
similar uncontrolled transactions,

with or between non- AEs, under
similar circumstances, considering all
the relevant facts.

It is relevant to note that the text of
Rule 10AB of the Rules does not
describe any methodology but only
provides an enabling provision to use
any method that has been used or may
be used to arrive at the price of a
transaction undertaken between non-
AEs. Hence, it provides flexibility to
determine the price i complex
transactions where third party
comparable prices or transactions may
not exist.




Selection of Most Appropnate Method (MAM)

Relevant factors Explanation
(@ The nature and class of e.g., if a product is sold in controlled transactions is identified to have a close similarity to
international transactions the product in uncontrolled transactions, the CUP method may be useful. Similarly, if a transaction concerns a

retailer or distributor, the resale price method would be appropriate.

(b)Assets employed or risks assumed The class or classes of associated enterprises entering into the transaction and the

functions performed by them taking into account assets employed or to be employed and risk assumed by such

enterprises.

(c)Availability, coverage and reliability e.g, if the comparable data is not available in the public domain, in respect of comparable

of data necessary for application of the method prices of uncontrolled transactions, the selection can be made from other methods.

(d)Degree of comparability The degree of comparability existing between the international transaction and the

uncontrolled transaction and between the enterprises entering into such transactions.

(e)Reliability and  accuracy  for The extent to which reliable and accurate adjustments can be made to account for
adjustments differences, if any, between the international transaction and the comparable

uncontrolled transaction or between the enterprises entering into such transactions.




TRANSFER PRICING PROCESS:

FAR ANALYSIS, DOCUMENTATION & FORM 3CEB




OECD Master File Considerations: Overview of The OECD Master File

° In October 2015, the Organization for Economic Co-operation and Development (OECD)
released its final report on Action 13 of the Action Plan on Base Erosion and Profit Shifting
(BEPS Action Plan)-Transfer Pricing Documentation and Country-by-Country Reporting.

°* In response to the Action 13 mandate, the OLECD created a three-tiered standardized
approach to transfer pricing consisting of:
* A Country-by-Country Report;
* A Master File; and
*  Local Files



FAR Analysis - What?

°* FAR Analysis 1s an exercise to determine and document significant economic activities
performed by the enterprise and its associated enterprise(‘AEs’) m an International
Transaction

* Allocation of significant economic activities between those entities mnvolved 1n the transaction,
so each entity can be appropriately characterized

* Price charged in any transaction should reflect the functions performed (taking mto account
the risks assumed and assets used)



Components of Functional Analysis

C 1 [ [ h
D > D - S >

 Activities carried out by each of Tangible and Intangible Assets *  Probable variability of future
the parties to the transaction. *  Type of assets and their CUIESOIIES @1 WIS

e Focus should be on nature needs to be e Asthe nsk mcreases, the .
. . : .. d d vulnerability to earn profit increases
identification of critical understoo s well
fun(:‘tlons Whlch add Vtalue to . He.lps n d-eter.mlnatlon of »  The potential risks are company and
the mternational transactions their contribution to the industry specific

* Principal functions business process / economic * Focus should be on important risks
performed by the entities activity e Important to distinguish between
i a controlled transaction e Facaltates understanding of which entity bears risks as per legal
are compared with the respective roles played by terms and which one bears
functions performed n the entities participating in *  as per the conduct of the transaction

\ uncontrolled transactions ) \ the mternational transaction y " y

Characterization of Entities



FAR Analysis- Why?

Rule10B(2) of the Income Tax Rules, 1962 asserts on Importance of FAR Analysis:

Comparability of an mternational transaction with an uncontrolled transaction shall
be judged with reference to (among others):

*  Functions performed, taking into account assets employed and risks assumed, by both the parties to
the transactions

Paral.36(Chapterl)of OECD TP Gudelines, 2017 lists functional analysis as one of

the five factors for comparability analysis

“The functions performed by each of the parties to the transaction, taking into
account assets used and risks assumed, mncluding how those functions relate to the
wider generation of value by the MNLE group to which the parties belong, the
circumstances surrounding the transaction, and industry practices”



Low Function &
Low Risk

Contract
a nufacturer /
Limited rigk

distributor

Contract Service
Provider

Why is FAR required in ALP analysis

High Function & High
Risk

Full fledged service
provider

Manufacturer;
Developer

Marketing/
Distribution

Importance of FAR

r

\_

Comprehensive FAR leads to in-depth understanding of the
business and related commercial considerations

f

\_

To identify any uncontrolled transaction involving one of the
controlled parties

-
Allows appropriate characterization of the business. This is

one of the most important objective of a FAR
\

f

Helps setting up of an appropriate pricing model for inter-

company transactions
.

r

\_

Robust FAR analysis - foundation of a sound value chain
analysis and thereby a sound economic analysis




Documentation [Rule 10D}

Entty related Price related Analysis related Supporting

documents




Report u/s 92E - Form 3CEB

Opimion on mamtenance of proper records w.r.t International and SDT’s

whether as per the transfer pricing documentation the prices of mternational
transactions are at arm’s length

certifies the value of the mternational transactions as per the books of account and as
° ° 14 b
per the transfer pricing documentation are “true and correct
Annexure -
*  Part A - Particulars of the assessee, incl. aggregate value of transactions

° Part B & C - List of AE’s , Specific details of mternational transactions & SDT ncl. ALP &
methods used.



TP policy, RPT policy, Intercompany Agreements and TP study -

TP Policy provides
guidelines on how prices are
or will be set for RP'T”s
within the group entities.
Typically the transactions
covered under TP policies
are provision of management
and technical services,
secondment of staff, shared
services, intercompany loans
and guarantees, royalty, sale
of goods or transfer of assets
and so on.

Similanties and Differences (1/2)

The histed entity 1s
required to formulate a
policy on materniality of
related party transactions
and on dealing with
related party transactions
(including clear threshold

limits duly approved by
the board).

Intercompany
Agreements

O

An Intercompany
Agreements are
commercial agreements for
transactions such as sale of
goods, financing or
mtangible property made
between companies related
through ownership, under
common control or part of
the same group of
companies.

A transfer pricing study
examines the pricing of

mternational transactions
entered between related
two or more assoclates.
By applying and
documenting various test
methods, 1t 1s
determined whether the
transactions are
conducted under market
conditions.



TP policy, RPT policy, Intercompany Agreements and TP study -
Similarities and Differences (2/2)

Intercompany
Agreements

The said policy, if The differing definitions Intercompany agreement If a company maintains its
implemented appropriately of the term ‘Related Party’ identify the parties and documentation on a
and under different accounting the scope of the services contemporaneous basis as
being justified to be complied standards together with that 1s being rendered/ required in the Indian
with the income-tax transfer concept of ‘control’ 1s a availed. The scope Income Tax Act and the
pricing provisions, should matter of judgement. mentioned 1n the rules and the ALP for
serve a great piece of Hence mterplay of the agreement therefore RPT’s are determined
documentation that the GST policy with TP requires should mirror in the accordingly, it appears that
authorities/MCA authorities careful consideration and RPT Policy, TP Policy the requirement of RPT

can rely upon. analysis. and 1n the TP Study. policy would be met.



Threads of Reporting

e Details of AE’s and

RPT disclosure Report from an Basic information

* particulars of contracts or accountant to be relating to the
arrangements with related furnished under International Group
parties referred to in sub- section 92E relating “IG”) and the
section (1) of section 188 to international constituent entities of
m Form AOC-2; transaction(s) and the IG operating in

* Foreign exchange specified domestic India
earnings and Outgo transaction(s)

Financial
Statement

v v v v

¢ DlSClQS}lre Any qualification if the Tr@sfer Pricing study ﬁarge mulhn.a(litlonals
pertan'nng to RPTs auditor has done wh}ch docgments that ave to provide an
including the around the all international annual return, the
nature OfAE’S transaction transactions/ business CbC report, that
* RPT Policy of the arrangements with breaks down key
Company (if any) group companies are elements of the
comparable to third financial statements

parties by jurisdiction.



Threads of Reporting

Form A2 1s a FEMA declaration TIRE fe 2 dloermaem (e
cum application for the purchase acts as a proof of foreign

of foreign exchange for

transfers to India, which

remittance purposes - which can o e et 2

be used as documentary
evidences for TP Purposes

v

Suo Moto
Adjustment

Any company who does I'T/ITES
exports through Data communication
links needs to submit the Softex Form

for certification, which can be used as
documentary evidences for documentary evidences for TP
TP Purposes Purposes

Tax Audit

Report

v

e Payments made to
related party
40a(1)b

* Secondary
adjustment

Form

Counterparty 15CA/CB

Financials

v v

Copy of the 15CA 1s the declaration that the

Financials filed by the amount has been paid to non

AKE’s of the Indian resident after TDS, 15CB 1s the

Entity, which helps in certificate that the CA issues

TP analysis of the stating that the provisions has

Indian Entty been complied, the payments
made to the AE’s can be

correlated with these forms.



nment of Indian TP requlations with

Ali

BEPS



Indian Regulations aligning with BEPS
Action Plan 13

CBCR - key data points for

each group entity

Master File - A global Local File - Specific to
consistent overview C ountry analysis

Main business activity
Capital & Assets
Revenue (AE &
NonAE), Profits, Taxes
Number of Employees

Group organizational Description of

structure Intercompany transactions
Description of global Comparability anal

value chain Selection and Application
Intangibles of TP Method(s)
Financing activities Financial information
Global Transfer

pricing policies

Tax jurisdiction




Master File and CBCR

Master File & Local File to be filed with each tax jurisdiction

CBCR to be filed with tax jurisdiction of ultimate parent
CBCR mandatory if consolidated turnover > EUR 750 mn (approx. INR 5,632 Cr.)

CBCR to be used only for risk assessment; not for concluding audits

Amendments

o New compliance by Finance act,2016 In response to BEPS action plan 13
o New Sec. (Sec. 286) mserted - for CBCR

o Sec. 92D amended to include Master File

o Rule 10DA - Master File

o Rule 10DB - CBCR



Master File - Rule 10DA

*  Applicability [TODA(1)]:
*  Group revenue exceeds Rs. 500/- Cr  AND
* the aggregate value of international transactions -

* during the accounting year, as per the books of account, exceeds fifty crore rupees, or

OR

° 1 respect of purchase, sale, transfer, lease or use of intangible property during the accounting year, as
per the books of accounts, exceeds ten crore rupees

* File form SCEAA (part A & part B) - on or before due date u/s 139(1).



CBCR- Sec.286 r.w. Rule 10DB

*  Applicability:
*  Group revenue > Rs.6,400/- Cr

*  Parent Co. in India ?
*  Yes
o File Form 3CEAD

* No
*  File Form SCEAC

*  Else: subject to conditions in 286(4) Resident Co. Files - Form 3CEAD

*  If more than one Resident Co. - designate one - Form 3CEAE



Master file & CBCR - Summary

Particulars Purpose Form No. Applicable to

Part A - Every constituent entity of an
IG (no threshold)

Filing of the Master

File 3CEAA Part B - Every constituent entity of an
IG meeting the threshold discussed
Master File related forms above
Intimation of
(1651gr'1ated Ind}an 3CEAB . . ' y
constituent entity of IGs having multiple constituent entities
an IG resident in India
Cbc repprt 3CEAC ljiver'y Indian constituent entity of a
notification foreign IG
Indian- headquartered 1G
Indian constituent entity of a foreign
IG designated as Alternate Parent
Filing of CbC 3CEAD entiFy . . .
Report Indian constituent entity of a foreign
IG required to submit CbC report in
CbC reporling related forms India under the specified
circumstances
Intimation of
designated Indian
;(())rr;zrtille gt ff)?tgvhr(:; 3CEAE F()r'e'ign IG havir'lg mul.tiple constituent
. . entities resident in India
CbC report in India

under specified
circumstances




PENALTIES

Section Penalty Quantum of penalty
Penalty for concealing particulars of income or furnishing 100% to 300% of tax sought to be evaded on account of transfer pricing
271(1)(c) maccurate particulars of income adjustments made
Penalty for:
e failure to maintain documentation prescribed under Section
92D of the Act,
¢ failure to report a transaction, or 2% of the value of international transaction or specified domestic
271AA(1) * maintaining or furnishing incorrect information/ document transaction
271AA(2) Penalty for failure to keep and maintain Master File INR 500,000
Penalty for failure to furnish Accountant's Report in Form
271BA 3CEB INR 100,000
Penalty for failure to furnish documentation prescribed under 2% of the value of international transaction or specified domestic
271G Section 92D of the Act transaction
a. INR 5,000 per day up to one month; or
b. INR 15,000 per day beyond one month
271GB For failure to furnish CBCR u/s286(2) Failure continues after penalty order, INR 50,000 per day
INR 5,000 per day;
271GB For non-furnishing information asked for u/s286(6) Failure continues after penalty order INR 50,000 per day
271GB Inaccurate report/ information INR 500,000




Advanced Pricing Agreement




Advanced Pricing Agreement (APA)

Agreement between a tax payer and tax authority determining the transfer pricing methodology for pricing the tax payer’s international transactions for
g pay g p g LY p g pay

future years.
Applied for a certain period of time based on the fulfillment of certain terms and conditions (called critical assumptions).
Types:
*  Unilateral - tax payer and tax authority
*  Bilateral - tax payer, foreign AE, and respective tax authorities
Salient Features -
*  To provide assurance of certainty and unanimity in transfer pricing approach
*  Valid up to five subsequent years and four previous years
*  Binding on tax authorities as well as taxpayers unless there 1s a change n the law or facts of the case
*  Pre-consultation process (anonymous application option)
Important points to be considered:
*  Each year Annual Compliance Report in Form No. 3CEF needs to be filed before DGI'T (I'T)
* - The APA can be cancelled/revised if critical assumptions are violated or conditions are not met
*  If the Compliance Audit results in a finding that the assessee has failed to comply with the terms of the agreement, the agreement can be cancelled

* - Non filing of Compliance Report or the report contains material errors, it may result in cancellation of the agreement
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Part -1: Overview of
International Taxation

Income Tax Act, 1961
Apphcability & Procedure



International Taxation

International taxation 1s the study or determination of tax on a person or business subject to the tax
laws of different countries or the mternational aspects of an mdividual country’s tax laws as the case
may be.

Refers to tax levied on Cross Border Transactions. Transaction may take place between two or more
entity of two or more tax jurisdictions.

Such a transaction may mvolve a person in one country with property and income flow in another.



Tvpes of International Taxation

The global taxability 1s dependent on two basic principles:

Residence based Tax: A country can tax persons on their worldwide imcome, regardless of the
source of mcome.

Source based Tax: only local income from the source mside the country 1s taxed, usually non-
residents are taxed only on their local income.

When the transaction 1s carried on between persons of two different countries, the taxability in
any country 1s determined as per provisions of the domestic law read with the Double Taxation
Avoidance Agreement entered into between the Countries. In India, residence-based taxation
rule 1s followed!



Categories of International Tax

Cross Border Trade in Goods and Services
Cross Border Manufacturing by MNCs
Cross Border Investments

Taxation of Individuals working outside country

How relevant International Taxation for you

Overseas presence of Indian company;
Imports goods and services from various countries.

Making cross border payments.



International Taxation Structure 1n India

As per the charging provision of Income Tax Act, the flow for determining taxability in hands of
non-resident 1s as follows:

Sec7&9

. . Determine whether the
Based on the residential

status, ascertain the scope
of Income

Imncome accrues/recelves,
deemed to accrue/
arise/receive 1 India

Determining Residential
Status




International Taxation Structure 1n India

Once the residential status 1s determined, the scope of taxability of income 1s as under:

Nature of Income Taxability in hands of Non-Resident
Income which accrues or arises in India Taxed

Income which is deemed to accrue or arise in India Taxed

Income which is received in India Taxed

Income which is deemed to be received in India Taxed

Income accruing outside India from a business Not Taxed

controlled from India or from a profession set up in India

Income other than above (i.e. income which has no Not Taxed
relation with India)



International Taxation Structure 1n India

Sec 90 & 90A of the Act authorizes Central Government to enter into D TAA with other Countries/ ratity DTAA between

other specified associations for granting relief in respect of Income on which tax 1s payable

The relevant provisions under the Act and corresponding Articles under UN Model Convention are summarized in the

following table -
Nature of Income

Business/Profession
Salary Income
Dividend Income
Interest Income

Royalties/ Fees for
Technical Services (FTS)

Capital Gains

Under the Act

Sec 9(1)(i)

Sec 9(1)ii)

Sec 9(1)(iv), Sec 115A
Sec 9(1)(v), Sec 115A
Sec 9(1)(vi)/(vii), Sec
115°

Sec 9(1)(i), Sec 45

Under the DTAA
Article 5,7 & 14
Article 15

Article 10

Article 11

Article 12

Article 13



Double Taxation Avoidance Agreement (DTAA)

Double taxation occurs when the same mncome 1s taxed 1 more than one jurisdiction. To mitigate
double taxation, countries often have tax treaties or agreements with each other, allowing for credits
or exemptions to be applied to taxes paid in one jurisdiction against taxes owed 1n another.

Why DTAA?

Every country has 1ts own taxation structure according to which they determines the taxability of
people residing there and also taxability of the people who does not belongs to their country but with
some means they are related to their nation 1n their form of assessee or deemed assessee. So, for
recoverability of tax from the income generated in other nations by NRI's DT'AA was formed and
secondly, to ensure that this taxability of mcome does not lead to double taxation of Same mmcome 1n
both the countries.

10



Objectives of DTAA
Tax Credit / Relief
Avoid Double Taxation
Prevent Tax Discrimination Certainty of Tax Treatment to Investors
Exchange of Information
Ease mn Recovery of Tax Dues

Promote Investment & Mutual Relation

DOO000DO

Prevent Fiscal Evasion

Presently, India has the DT AA with more than 93 countries.

This states that if a NRI 1s a resident in any of those 93 countries and he/she 1s paying taxes on
mcome earned then he will be eligible for a tax benefit in either of the following two ways:
Fxemption method: under this method, any one country will tax the mncome of NRI. Means 1f the
mcome 1s taxed m India then the same mcome will not be taxed 1 his own country. Credit method:
under this method, both the countries will tax the income of that person but the country where he 1s
a resident will allow him deduction or give credit to the foreign tax.

11



Relief to the Taxpayer

Bilateral Relief through Double Taxation Avoidance Agreement (DTAA)
As per Section 90(2) of the I'T Act, the taxability in case of non-resident shall be more beneficial of

Double Taxation Avoidance Agreement (DTAA) entered mto with Government of the other
Country, or

Provisions of I'T Act

Considering provisions of both the domestic laws and the DTAA, if the taxability falls under the
scope of Indian Laws, the payment to non-resident shall be done after withholding tax as per
applicable provisions.

Unilateral Relef

Relief to taxpayer who has paid tax in a country with which India has not signed DTAA by way of
deduction or otherwise.

12



Tax Treaties and Their Role in Preventing
Double Taxation

Tax treaties, also known as double taxation agreements (DTAs),
play a vital role in preventing the same income from being taxed
twice. DTAs are bilateral agreements between two countries that
define which taxes are covered, who is a resident, and how taxing
rights on different types of income get divided between the
countries. They provide clarity, predictability, and often contain

provisions to resolve disputes, making cross-border trade and
investments more feasible and less risky.

13



Permanent Establishment Vs. Business Connection

Applicability
|||HHH||H|HH|HHH|| =

Concept of

Concept of

Permanent
Establishmentis
used

— Business
Connection is Used
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Permanent Establishment Vs. Business Connection

1 When a resident of one country earns income from a source in another country, the possibility
of double taxation arises because one country may tax that income on the source principle
whereas the other country may tax it on the residence principle.

U

This 1s where the international tax concepts of PE and profit attribution come into play.

o

These determine the right of a country to tax the profits of a company that 1s the resident of
another country.

) Permanent Establishment (PE) means having a taxable presence outside your company’s state of
residence.

) Tax authorities are now going beyond the “bricks and mortar” definition, identifying PEs caused
by overseas contractors, presence of personnel, warehouse space, digital activity and more.

) Taxable presence of a company 1n a country may attract the tax liability in the source country.

15



Concept of Business Connection

A business connection 1s a continuous and intimate relationship between two businesses resulting in

a profit to a non-resident entity. Unless such a business connection 1s established, 1t cannot be held
that the profit earned by a non-resident business entity 1s taxable in India

The following incomes shall be deemed to accrue or arise 1 India (Section 9)

through or from any business connection in India, or

through or from any property-n India, or

through or from any asset or source of income n India, or

through the transfer of a capital asset situated in India

16



Part -2: Cross Border
Payments



Analysis of Section 195(1)

Section 195(1) of the Income Tax Act, 1961 1n India pertains to the requirement of withholding tax (also known as tax deduction at source or TDS) on
payments made to non-residents. Here's an analysis of this section

Who 1s responsible to deduct?
-a) Any person - including individuals, HUF, Companies, Partnership Firm
-b) Whether resident or non-resident
-Payment to whom?
-a) Non-resident and Foreign Companies
-b) It doesn't include Resident but Not Ordinary Resident
-Nature of payment
-a) Interest(excluding interest under Section 1941.B, 1941.C and 1941.D) or any other sum chargeable to tax
-b) Salaries are excluded
-What rate to apply
-a) Deduct tax at the rates in force (as provided in the Finance Act)
-b) If DTAA available, rates of income tax specified in the Finance Act or the rates specified in the D'TAA, whichever is more beneficial shall apply.
-When to deduct

-a) The Act: At the time of payment or credit of income to the account of the payee, whichever is earlier (Explanation to the Section provides an
exception to the Government, Public Sector Bank & Public Financial Institution -Deduction only on payment)

-b) Tax Treaty: Any specific requirement in the treaty to deduct tax needs to be adhered with if treaty provisions are followed.

18



Analysis of Section 195(1)

Business Income

Does Vendor have
Business Connection
in India

l MNo
Obtain No Business
Connection Certificate

!

File 15CA/ CB as
applicable

!

Make Payment without
Deducting TDS

Yes

Document Received

v

Does India have DT AA
with the Country
of Vendor

Yes .L

Analyze nature of Income

No

FTS/ Rovalty
v

Yes Is income Taxable

v

Refer Chart Below

Yes

v

as per Section 9
.L MNo

File 15CA/ CB as
applicable

v

Make Payment without
Deducting TDS5

Does Vendor have PAIN

No

v

Deduct TDS without Applying
Prowvision of Section 2064 A

l

File 15C A/ CB as

applicable

v

Make Payment after

‘

Deduct TDS with Applying
Provision of Section 2065 A

Deducting Appropriate TDS

19



Who should deduct tax under Section 195?

Any person who makes any payment (other than salary or interest referred to i sections 1941.B, 1941.C, and
1941.D) that 1s taxable in India to a non-resident must deduct tax under this section.

The payer, one who pays the NRI or remits the payment, can be a resident or a non-resident, an mdividual,
Hindu Undivided Familhies (HUFs), partnership firms, other NRIs, foreign companies, or an artificial juridical
person (for example, a corporation, government agency or non-profit organization).

Is there a threshold limit to deduct TDS u/s 195?

No, there 1s no threshold limit to deduct TDS under Section 195. However, the payer must deduct tax only
when the payment made to a non-resident 1s taxable i India. Therefore, no tax 1s to be deducted n case of
exempt income or any other income that is not taxable as per the Income Tax Act unless the government
notifies explicitly.

20



At what rate 1s the tax deducted under section 195?

TDS 1s deducted at either of the following rates, whichever 1s beneficial to the payee:

Rates as per the Finance Act of the given year

Rates contained 1 the Double Taxation Avoidance Agreement (DTAA) between India and the country of residence of such
non-resident

Note: The rates given under the Finance Act are to be increased by the applicable surcharge and education cess of 4%.
However, surcharge and cess are not required to be added to the rates given under DTAA.

Payment of TDS under Section 195

Below are the ways to deduct TDS under Section 195:

Person making payment to non resident (Deductor / Buyers) should obtain a TAN (Tax Deduction Account Number) under section 203A of
the Income Tax Act before deducting the TDS. Deductor should also have their PAN number and PAN number of the NRI.

The deductor must deduct TDS at the time of making payment to NRIs.

TDS deducted by the buyer should be deposited through challan for TDS payment on or before the 7th of next month in which the TDS 1s
deducted.

TDS can be deposited online or through banks that are authorised by the government or the Income Tax Department to collect direct taxes

using challan 281.

After depositing the TDS, the buyer should electronically file a TDS return by fiing Form 27Q. TDS returns are filed quarterly within the
below due date. 21


https://cleartax.in/s/how-to-get-tan-number
https://cleartax.in/s/how-to-make-tds-payment-online

Payment of TDS under Section 195

Below are the ways to deduct TDS under Section 195:

Person making payment to non resident (Deductor / Buyers) should obtain a TAN (Tax Deduction
Account Number) under section 203A of the Income Tax Act before deducting the TDS. Deductor
should also have their PAN number and PAN number of the NRI.

The deductor must deduct TDS at the time of making payment to NRIs.

TDS deducted by the buyer should be deposited through challan for TDS payment on or before the
7th of next month 1 which the TDS i1s deducted.

TDS can be deposited online or through banks that are authorised by the government or the

Income Tax Department to collect direct taxes using challan 281.

After depositing the TDS, the buyer should electronically file a TDS return by filing Form 27Q.
TDS returns are filed quarterly within the below due date.

22
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https://cleartax.in/s/how-to-make-tds-payment-online

Payment of TDS under Section 195

Below are the ways to deduct TDS under Section 195:

Person making payment to non resident (Deductor / Buyers) should obtain a TAN (Tax Deduction
Account Number) under section 203A of the Income Tax Act before deducting the TDS. Deductor
should also have their PAN number and PAN number of the NRI.

The deductor must deduct TDS at the time of making payment to NRIs.

TDS deducted by the buyer should be deposited through challan for TDS payment on or before the
7th of next month 1 which the TDS i1s deducted.

TDS can be deposited online or through banks that are authorised by the government or the

Income Tax Department to collect direct taxes using challan 281.

After depositing the TDS, the buyer should electronically file a TDS return by filing Form 27Q.
TDS returns are filed quarterly within the below due date.
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Application for nil or lower TDS deduction
certificate by the Non-Resident (NRI)

When the recipient non-resident believes that no amount or only a partial amount (other than salary) 1s taxable in India or
that TDS 1s to be done at a lower rate, then he may make an application under Form 13 to the Assessing Officer (AO) for
obtamning a lower or nil deduction certificate. The assessing office will 1ssue a lower withholding tax certificate u/s 197, which
will enable the deductor or payer to deduct the TDS at a much lower rate.

Consequences of Not Paying TDS Under Section 195

Following are the consequences when mdividuals do not fulfill the provisions of Section 195:

In case the tax deducted 1s not withheld or submitted for a given time, the expenditure will be disallowed 1n case of business
and will be allowed only i the year of such payment.

When the payer deducts the TDS but fails to submut 1t within the due date, he/she will be charged with a 1.5% interest from
the date of deduction to the date of deposit.

If TDS 1s deducted but not paid, a penalty equal to the TDS amount will be levied.

In case of short tax deduction, a penalty equal to the difference between the actual amount deductible and actually deducted
would be levied.

24



Part-3 :Procedure of
Foreign Remittance

Comphance with tax
deduction



A. TAX

To Check :

Lower Deduction Certificate

Amount on which tax has to be deducted
Section 195A - Grossing up

Section 206AA - Requirement to withhold tax at the higher of the following rates if deductee fails to provide its PAN to the
deductor:

Rate specified in the relevant provision of the Act (1.e. specified rates in Chapter XVII-B);or
Withholding tax rate specified in Finance Act; or
Rate of 20%

Rule 37BC provides relaxation from deduction of tax at higher rate under section 206AA. Section 206AA shall not apply on
the following payments to non-resident Deductees who don’t have PAN 1n India, subject to deductee furnishing the specitied
details and documents to the deductor:

Interest

Royalty;

Fees for Technical Services; and
Payment on transfer of any capital asset

In respect of the above, the deductee shall be required to furnish some of the details like mail, contact no, address and TIN.
96



Consequences of Non-Deduction

Interest @ 15% u/s 201(1) Prosecution U/s 271B

Penalty u/s 221 ' Section 40(a) ()

Penalty u/s 271C Section 163



B. REMITTANCE OF FUNDS ABROAD

Certificate furnished by Chartered Accountant

The CBDT wvide Notfication No. 30/2009 dated 25th March, 2009 1ssued Income-tax (Seventh
Amendment) Rules, 2009 and prescribed following formats through msertion of Rule 37BB -

Form 15CA - Format for furnishing prescribed information and verification by the payee

Form 15CB - Format for certificate from Chartered Accountant
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Form 15CA/15CB

Filing of Form 15CA/15CB at the time of paying any sum to
Non-Resident (NR)

Such sum Chargeable to Tax in India

Such sum Not Chargeable to Tax in India

Aggregate of payment during

FY does not Exceeds Rs.5

Aggregate of payment during FY Exceeds
Rs.5 Lakhs and certificate u/s197 or order

Lakhs u/s 195(2),195(3) are available

File Part-A of Form 15CA

File Part-B of Form 15CA
only

only

Aggregate of payment during FY Exceeds
Rs.5 Lakhs and No certificate or order is
available

File Part-C of Form 15CA
along with Form 15CB

If such payment is provided in
list given in Rule 37BB

No need to file 15CA or
15CB

If such payment 1s not
provided in list given in Rule
37BB

File Part-D of Form 15CA
only




C. Electronic Submission of Form 10F

As per Sec 90(5) read with Rule 21AB(1), for the purpose of claiming/granting relief under DTAA,
duly vertfied & signed Form 10F 1s to be obtained from Non-Resident/Foreign Company.

CBD'T Vide Notification No 03/2022 dt 16.07.2022 specified that form 10F be furnished
electronically by Non-Resident/Foreign Company who have Indian PAN.

Now, deductors need to obtain electronically submitted Form 10F for granting DTAA benefit in
place of physically signed Form 10F.

However, pending clarnfication from CBD'T, we may accept the Manual Form-10F i exceptional
cases only and obtain a declaration from the overseas vendor confirming reasons because of which e-

filed Form 10F cannot be furnished.
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Part -4
Case Studies



A. Fee for Technical Services (FT°S)

Means any consideration for the rendering of any managerial, technical or consultancy services
(including the provision of services of technical or other personnel) but does not mclude

consideration for any construction, assembly, mining or like project or consideration which
would chargeable under the head "Salaries®.

FTS also mcludes make available technical knowledge, experience, skill, know-how, or
processes, or consist of the development and transfer of a technical plan or technical design.
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