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Syllabus

Syllabus Structure

The syllabus comprises the following fopics and study weightage:

A | Cannons of taxations — Indirect Taxes 5%
B | Central Excise 20%
C | Customs Laws 15%
D | EXIM Policy 10%
E Service Tax 25%
F Central Sales Tax Act & VAT Act 15%
G | International Taxation & Transfer Pricing 10%

ASSESSMENT STRATEGY
There will be written examination paper of three hours.
OBJECTIVES

To provide an in depth study of the various provisions of indirect taxation laws and their impact on
business decision-making

Learning Aims
The syllabus aims to fest the student’s ability to:

L] Understand the basic principles underlying the Indirect Taxation Statutes (with reference to Central
Excise Act, Customs Act, Service Tax, Value Added Tax, Cenfral Sales Tax)

. Compute the assessable value of transactions related to goods and services for levy and
determination of duty liability

" Identify and analyze the procedural aspects under different applicable statutes related to indirect
taxation

" Apply the Generally Accepted Cost Accounting Principles and Techniques for determination of
arm’s length price for domestic and international transactions

Skill Set required

Level B: Requiring the skill levels of knowledge, comprehension, application and analysis.

1. Canons of Taxation — Indirect Taxes 5%
2. Central Excise 20%
3. Customs Laws 15%
4. EXIM POLICY 10%
5. Service Tax 25%
6. Central Sales Tax Act & VAT Act 15%
7. Basic Concepts of International Taxation & Transfer Pricing in the context of Indirect Taxation| 10%




Canons of Taxation — Indirect Taxes

(a)
(o)

Features of Indirect Tax, Constitutional Validity

Indirect Tax Laws, administration and relevant procedures

Central Excise

(a)

(o)
(c)
(d)
(e)
(f)

The Central Excise Law — Goods, Excisable Goods, Manufacture and manufacturer, Classification,
Valuation, Related Person, Captive Consumption, CAS 4 CENVAT, Basic Procedure, Export, SSI,
Job Work

Assessments, Demands, Refund, Exemptions, Power of Officers

Adjudication, Appeals, Settflement Commission, Penalties.

Central Excise Audit and Special Audit under 14A and 14AA of Central Excise Act
Impact of fax on GATT 94, WTO, Anti Dumping processing

Tariff Commission and other Tariff authorities

Customs Laws

(a) Basic concepts of Customs Law

(b) Types of customs duties, Anti-Dumping Duty, Safeguard Duty

(c) Valuation, Customs Procedures, Import and Export Procedures, Baggage, Exemptions,
Warehousing, Demurrage, Project Import and Re-imports

(d) Penalties and Offences

EXIM POLICY

(a) EXIM Policy

(b) Export Promotion Schemes, EOU

(c) Duty Drawback

(d) Special Economic Zone

Service Tax

(a) Infroduction, Nature of Service Tax, Service Provider and Service Receiver

(o) Registration procedure, Records to be maintained

(c) Negative List of Services, Exemptions and Abatements

(d) Valuation of Taxable Services

(e) Payment of service Tax, Returns of Service Tax

(f)  CENVAT Credit Rules, 2004

(g) Place of Provision of Service Rules, 2012

(h)  Other aspects of Service Tax

(g) Special Audit u/s 72A of the Finance Act, 1994 for Valuation of Taxable Services

Central Sales Tax Act & VAT Act

(a)

Central Sales Tax

(i) Introduction, Definitions, salient features of CST Act
(i) Stock Transfer, Branch transfer, Inter State Sale

(i) Various forms for filing of returns under CST

(iv) Procedures under Central Sales Tax (CST)



(b) Value Added Tax (VAT)
(i) Introduction, definitions, salient features of Sate VAT Act
(i)  Treatment of stock & branch transfer under State VAT Act
(i) Filing of return under State VAT Act
(iv) Accounting & Auditing VAT
Basic Concepts of International Taxation & Transfer Pricing in the context of Indirect Taxation
(a) International Taxation & Transfer Pricing issues in the context of Indirect Taxation
(b) Indirect Taxation issues in cross-border services
(c) General Anti-Avoidance Rule (GAAR) — concept and application

(d) Advance Pricing Agreement (APA) — concept and application






INDIRECT TAXATION

Amendments brought in by the Finance Act, 2015

1.1
1.2
1.3
1.4
1.5

2.1
2.2
2.3
2.4
2.5
2.6
2.7
2.8
2.9
2.10
2.11
212
2.13
2.14
2.15
2.16
2.17
2.18
2.19
2.20
2.21
2.22
2.23
2.24
2.25
2.26
2.27

Study Note 1 : Canons of Taxation- Indirect taxes

Basis for Taxation

Direct Taxes and Indirect Taxes

Features of Indirect Tax,

Constitutional Validity

Administration and Relevant Procedures

Study Note 2 : Central Excise Act, 1944

Constitutional Background

Laws Relating to Central Excise

Cenfral Excise Act, 1944

Duties Leviable

Levy, Collection & Exemptions from Excise Duty
Goods

Excisability of Plant & Machinery, Waste and Scrap
Manufacture

Manufacturer

Classification of Goods

Valuation of Goods

Valuation in case of Job Work — Rule 10A
Some Critical Issues in Central Excise
Assessable Value under Section 4

Value Based on Retail Sale Price

MRP Based Valuation

Assessment under Central Excise Law
Procedural Aspects under Central Excise Duty
Refund & Other Important Provisions

Other Procedures in Central Excise

Excise Audit

Warehousing

Export Benefits and Procedures

Excise on Small Scale Industries

Demands and Penalties

Appeals

Important Provisions of Central Excise Act, 1944
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Provisional Assessment of Duty (Section 18) 4.73
Baggage, Courier and Import and Export through Post 4.75
Drawback 4.88
Other provisions in Customs 4,92
Project Imports 493

Offences, Power and Penalties under Custom 497



Section B

422 Anti-Dumping Duty-An Overview 4.100
5.1 Legal Framework and Trade Facilitation 5.6
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5.3 Exports from India Schemes 5.24
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Study Note 7 : Adjudication, penalties and appeals in indirect taxes

Common Topics in Indirect Taxes 7.1
Adjudication in Indirect Taxes 7.3
Enforcement Powers of Revenue Officers 7.7
Penalties in Indirect Tax Laws 7.10
Appeal provisions under Central Excise, Service Tax and Customs 7.15
Settlement Commission 7.30
Authority for Advance Ruling 7.41
Background of State VAT 8.1
Basic Principle of VAT 8.3
Registration Under VAT 8.5
Overview of State VAT 8.10
Purchase Tax in VAT or ‘Reverse Change' 8.11
Tax Rates Under VAT 8.12
Valuation of Taxable Turnover 8.15
Procedural Provisions under VAT 8.16
Assessment of Tax 8.17
Impact of VAT on CST 8.18
Role of Cost Accountant under VAT 8.20
Agriculatural Products or Commodities 8.21
High Seas 8.21
Phased out infer-state Sale Tax (i.e Central Sales Tax) 8.21
Intfroduction 9.1
Constitutional Provisions & Nexus Theory 9.2
Principles & Objects of CST Act, 1956 9.2
Definition (Section 2) 9.3
Sale or purchase in the course of Interstate Sale (Section 3) 9.9
Sale or purchase outside a State (Section 4) 9.11
Sale in the course of Export/Import (Section 5) 9.1
Person liable to pay CST [Section 6(1) & 6(1A)] 9.13
Exemption in respect of Subsequent Sale [Sec 6(2)] 9.13

Taxability of Transfer of Goods made otherwise than by way of Sale (Sec 6A)  9.14
Registration of Dealer 9.15
Rates of Tax in the course of Inter-state Trade or Commerce [Section 8(1) & 8(2)] 9.18



9.13
9.14
9.15
9.16
9.17
9.18
9.19
9.20
9.21
9.22
9.23
9.24
9.25
9.26
9.27
9.28
9.29
9.30
9.31
9.32

10.1

10.2
10.3
10.4
10.5

10.6
10.7
10.8

Purchase of Goods by a Registered Dealer [Section 8(3)] 9.19

Furnishing of Declaration [Section 8(4)] 9.19
Power to Exempt or Impose Tax at Concessional Rates [Section 8(5)] 9.19
Sale for units located in Special Economic Zone [Section 8(6)] 9.20
Determination of Taxable Turnover (Section 8A) 9.20
Levy & Collection of Tax (Section 9) 9.21
Penal provisions under CST Act (Section 10) 9.21
Imposition of Penalty in Lieu of Prosecution (Section 10A) 9.22
Cognizance of Offences (Section 11 & 12) 9.22
Goods of Special Importance (Section 14) 9.23
Liability of liquidator of company in Liquidation (Section 17) 9.24
Liability of Directors of Private Company in liquidation (Section 18) 9.25
Central Sales Tax Appellate Authority (Section 19) 9.25
Appeal (Section 20) 9.25
Procedure on Receipt of Appeal (Section 21) 9.26
Powers of the CST Appellate Authority (Section 22 & 23) 9.26
Authority for Advance Rulings (Section 24) 9.26
Transfer of Pending Proceedings (Section 25) 9.27
Applicability of Order Passed (Section 26) 9.27
Forms under CST 9.27
International Taxation and Transfer Pricing - In the contest of Indirect 10.1
Taxation - Introduction

International Transaction 10.1
Arm’s Length Principle 10.1
Transfer Pricing - Classification of Methods 10.3
Steps in the process of computing Arm’s Length Price - 10.3
Transfer Pricing (TP) Study

Transfer pricing issues in the content of Indirect Taxation 10.6
Indirect taxation issues in Cross-Border Services 10.9

Classification of “"Cross-Border Services” 10.13






AMENDMENTS BROUGHT IN BY THE FINANCE ACT, 2015
_ﬁ_

AMENDMENTS MADE IN INDIRECT TAX LAW

Amendments relating to Central Excise
1. Amendment to section 3A

In the Central Excise Act, 1944 (1 of 1944) (hereinafter referred to as the Cenftral Excise Act), in section
3A, after Explanation 2, the following Explanation shall be inserted, namely :-

‘Explanation 3.— For the purposes of sub-sections (2) and (3), the word “factor” includes “factors”.’.
2. Amendment of section 11A

In the Cenftral Excise Act, in section T1A,-

(i) sub-sections (5), (6) and (7) shall be omitted:;

(ii) insub-sections (7A), (8) and clause (b) of sub-section (11), the words, brackets and figure “or sub-
section (5)", wherever they occur, shall be omitted;

(iii) in Explanation 1, -
(A) in clause (b), in sub-clause (ii), the words “on due date” shall be omitted;
(B) after sub-clause (v), the following sub-clause shall be inserted, namely :-

“(vi) in the case where only interest is to be recovered, the date of payment of duty to which such
interest relates.”;

(C) clause (c) shall be omitted;
(iv) after sub-section (15), the following sub-section shall be inserted, namely :-

“(18) The provisions of this section shall not apply to a case where the liability of duty not paid or
short-paid is self-assessed and declared as duty, payable by the assessee in the periodic
returns filed by him, and in such case, recovery of non-payment or short-payment of duty
shall be made in such manner as may be prescribed.”.

(v) for Explanation 2, the following Explanation shall be substituted, namely :-

“Explanation 2. — For the removal of doubts, it is hereby declared that any non-levy, short-levy,
non-payment, short-payment or erroneous refund where no show cause notice has been issued
before the date on which the Finance Bill, 2015 receives the assent of the President, shall be
governed by the provisions of section 11A as amended by the Finance Act, 2015.";

3. Substitution of new section for section 11AC
In the Cenftral Excise Act, for section 11AC, the following section shall be substituted, namely :-

“11AC. Penalty for short-levy or non-levy of duty in certain cases. — (1) The amount of penalty for
non-levy or short-levy or non-payment or short-payment or erroneous refund shall be as follows :-

(a) where any duty of excise has not been levied or paid or has been short-levied or short-paid or
erroneously refunded, for any reason other than the reason of fraud or collusion or any wilful mis-
statement or suppression of facts or contravention of any of the provisions of this Act or of the
rules made thereunder with intent to evade payment of duty, the person who is liable to pay
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Amendments brought in by the Finance Act, 2015

(b)

(c)

(d)

(e)

(2)

(3)

duty as determined under sub-section (10) of section 11A shall also be liable to pay a penalty not
exceeding ten per cent. of the duty so determined or rupees five thousand, whichever is higher :

Provided that where such duty and interest payable under section 11AA is paid either before
the issue of show cause nofice or within thirty days of issue of show cause nofice, no penalty
shall be payable by the person liable to pay duty or the person who has paid the duty and all
proceedings in respect of said duty and interest shall be deemed to be concluded;

where any duty as determined under sub-section (10) of section 11A and the interest payable
thereon under section 1TAA in respect of fransactions referred to in clause (a) is paid within
thirty days of the date of communication of the order of the Central Excise Officer who has
determined such duty, the amount of penalty liable to be paid by such person shall be twenty-
five per cent. of the penalty imposed, subject to the condition that such reduced penalty is also
paid within the period so specified;

where any duty of excise has not been levied or paid or has been short-levied or short-paid or
erroneously refunded, by reason of fraud or collusion or any wilful mis-statement or suppression
of facts, or contravention of any of the provisions of this Act or of the rules made thereunder with
infent fo evade payment of duty, the person who is liable to pay duty as determined under sub-
section (10) of section 11A shall also be liable to pay a penalty equal to the duty so determined :

Provided that in respect of the cases where the details relafing to such fransactions are recorded
in the specified record for the period beginning with the 8th April, 2011 up to the dafe on which
the Finance Bill, 2015 receives the assent of the President (both days inclusive), the penalty shall
be fifty per cent. of the duty so determined;

where any duty demanded in a show cause notice and the interest payable thereon under
section TTAA, issued in respect of fransactions referred to in clause (c), is paid within thirty days
of the communication of show cause notice, the amount of penalty liable to be paid by such
person shall be fiffeen per cent. of the duty demanded, subject to the condition that such
reduced penalty is also paid within the period so specified and all proceedings in respect of the
said duty, interest and penalty shall be deemed to be concluded;

where any duty as determined under sub-section (10) of section 11A and the interest payable
thereon under section 1TAA in respect of tfransactions referred to in clause (c) is paid within
thirty days of the date of communication of the order of the Central Excise Officer who has
determined such duty, the amount of penalty liable to be paid by such person shall be twenty-
five per cent. of the duty so determined, subject to the condition that such reduced penalty is
also paid within the period so specified.

Where the appellate authority or tribunal or court modifies the amount of duty of excise
determined by the Central Excise Officer under sub-section (10) of section 11A, then, the amount
of penalty payable under clause (c) of sub-section (1) and the interest payable under section
11AA shall stand modified accordingly and after taking into account the amount of duty of
excise so modified, the person who is liable fo pay duty as determined under sub-section (10) of
section 11A shall also be liable to pay such amount of penalty and interest so modified.

Where the amount of duty or penalty is increased by the appellate authority or tribunal or court
over the amount determined under sub-section (10) of section 11A by the Central Excise Officer,
the fime within which the inferest and the reduced penalty is payable under clause (b) or clause
(e) of sub-section (1) in relation to such increased amount of duty shall be counted from the date
of the order of the appellate authority or fribunal or court.

Explanation 1. — For the removal of doubts, it is hereby declared that—

(i) any case of non-levy, short-levy, non-payment, short-payment or erroneous refund where no

show cause notice has been issued before the date on which the Finance Bill, 2015 receives the
assent of the President shall be governed by the provisions of section 11AC as amended by the
Finance Act, 2015;
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10.

11.

(ii) any case of non-levy, short-levy, non-payment, short-payment or erroneous refund where show
cause notice has been issued but an order determining duty under sub-section (10) of section
11A has not been passed before the date on which the Finance Bill, 2015 receives the assent of
the President, shall be eligible to closure of proceedings on payment of duty and interest under
the proviso to clause (a) of sub-section (1) or on payment of duty, interest and penalty under
clause (d) of sub-section (1), subject to the condition that the payment of duty, interest and
penalty, as the case may be, is made within thirty days from the date on which the Finance Bill,
2015 receives the assent of the President;

(iii) any case of non-levy, short-levy, non-payment, short-payment or erroneous refund where
an order determining duty under sub-section (10) of section 11A is passed after the date on
which the Finance Bill, 2015 receives the assent of the President shall be eligible to payment of
reduced penalty under clause (b) or clause (e) of sub-section (1), subject to the condition that
the payment of duty, interest and penalty is made within thirty days of the communication of the
order.

Explanation 2. — For the purposes of this section, the expression “specified records” means records
maintained by the person chargeable with the duty in accordance with any law for the time being
in force and includes computerised records.”.

Amendment of section 31

In the Cenftral Excise Act, in section 31, in clause (c), in the proviso, the words “in any appeal or
revision, as the case may be,” shall be omitted.

Amendment of section 32
In the Cenftral Excise Act, in section 32, in sub-section (3), the proviso shall be omitted.
Amendment of section 32B

In the Cenftral Excise Act, in section 32B, for the words “, as the case may be, such one of the Vice-
Chairmen”, at both the places where they occur, the words “the Member” shall be substituted.

Amendment of section 32E
In the Cenftral Excise Act, in section 32E, sub-section (1A) shall be omitted.
Amendment of section 32F

In the Cenftral Excise Act, in section 32F, in sub-section (6), for the words, figures and letters “on or
before the 31st day of May, 2007, later than the 29th day of February, 2008 and in respect of an
application made on or after the 1st day of June, 2007,” shall be omitted.

Omission of section 32H

In the Cenftral Excise Act, section 32H shall be omitted.

Amendment of section 32K

In the Cenftral Excise Act, in section 32K, in sub-section (1), the Explanation shall be omitted.
Amendment of section 32-O

In the Cenftral Excise Act, in section 32-O, in sub-section (1),-

(a) inclause (i), the words, brackets, figures and letters “passed under sub-section (7) of section 32F,
as it stood immediately before the commencement of section 122 of the Finance Act, 2007 (22
of 2007) or sub-section (5) of section 32F" shall be omitted;

(b) in clause (i), the words, brackets, figures and letter “under the said sub-section (7), as it stood
immediately before the commencement of section 122 of the Finance Act, 2007 (22 of 2007) or
sub-section (5) of section 32F" shall be omitted.

INDIRECT TAXATION | A.3<



Amendments brought in by the Finance Act, 2015

12. Amendment of section 37

13.

14.

15.

In the Central Excise Act, in section 37, in sub-sections (4) and (5), for the words “two thousand rupees”,
the words “five thousand rupees” shall be substituted.

Amendment of notification issued under section 5A of the Central Excise Act

(M

(2)

(3)

(4)

The nofification of the Government of India in the Ministry of Finance (Department of Revenue)
number G.S.R. 163 (E), dated the 17th March, 2012, issued under sub-section (1) of section 5A of
the Central Excise Act, 1944 (1 of 1944) (hereinafter referred to as the Cenftral Excise Act), shall
stand amended and shall be deemed to have been amended, retrospectively, in the manner
specified in column (2) of the Third Schedule, on and from and up to the date specified in column
(3) of that Schedule.

For the purposes of sub-section (1), the Central Government shall have and shall be deemed to
have the power to amend the notification with retrospective effect as if the Central Government
had the power to amend the said notification under sub-section (1) of section 5A of the Cenftral
Excise Act, retfrospectively, at all material fimes.

Refund shall be made of all such duty of excise which has been collected but which would not
have been so collected, had the notification referred o in sub-section (1), been in force at all
material fimes, subject to the provisions of section 11B of the Cenftral Excise Act.

Notwithstanding anything contained in section 11B of the Central Excise Act, an application for
the claim of refund of duty of excise under sub-section (3) shall be made within a period of six
months from the date on which the Finance Bill, 2015 receives the assent of the President.

Amendment of Third Schedule

In the Central Excise Act, the Third Schedule shall be amended in the manner specified in the Fourth
Schedule.

Amendments relating to Central Excise Tariff

Amendment of First Schedule

In the Central Excise Tariff Act, 1985 (hereinafter referred to as Central Excise Tariff Act), the First
Schedule shall be amended in the manner specified in the Fifth Schedule.
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Amendments relating to CENVAT Credit Rules

[Notification No. 6/2015-C.E.(N.T.) dated 01.03.2015]

Amendments w.e.f. 1.3.2015

1.

Education Cess and Secondary & Higher Education Cess leviable on all excisable goods are fully
exempted. Simultaneously the standard advalorem rate of duty of Excise, i.e. CENVAT is being
increased from 12 to 12.5% w.e.f. 1.3.2015.

As per earlier provisions of sub-rule (1) of Rule 4, if inputs were directly delivered from supplier to job
worker, the credit can be availed by the manufacturer only on receipt of the processed goods from
the job worker. The said rule has now been amended to provide that even if the inputs are directly
sent to the job worker on the directions of the manufacturer, credit can be availed immediately and
the manufacturer need not wait for the processed goods to be received from the job worker.

Similarly, if the capital goods are sent directly to a job worker on the directions of a manufacturer or
the service provider, the credit can be taken immediately to the extent of the 50% of the total duty
paid on such capital goods in the same financial year.

As per the earlier provisions, CENVAT Credit was allowed to be availed on inputs and input services
within six months from the date of invoice. This restriction have been extended to one year from the
date of invoice.

The earlier provisions of Rule 4(5)(a), were applicable to both inputs and capital goods. As per the
new provisions, separate provisions are made applicable for inputs and capital goods as under:

Provisions applicable for inputs - 4(5)(a)(i)

The credit shall be allowed on inpufts if the inputs are sent to a job worker or even from one job worker
to another job worker and likewise and the fime limit for receiving the processed goods back by the
manufacturer is within 180 days from the date of sending the inputs from the factory. Similarly, inputs
can also be directly sent to a job worker without being first brought to the premises of a manufacturer
subject to the condition that the processed goods should come back within 180 days from the date
of receipt of the inputs by the job worker.

Provisions applicable for capital goods - 4(5)(a)(ii)

The credit on capital goods shall be allowed even if they are sent as such to a job worker for further
processing subject fo the condition that the same is received back within two years from the date of
sending the capital goods from the factory. Similarly, capital goods can also be directly sent to a job
worker without being first brought to the premises of a manufacturer subject to the condition that the
capital goods should come back within two years from the date of receipt of the capital goods by
the job worker.

In view of the above, as per the amended provisions, the time limit for receiving back the processed
inputs from the job worker will confinue to remain 180 days, while in case of capital goods the time
limit has been increased to two years. Further, if the inputs/capital goods are not received back within
the prescribed time limit, attrioutable credit on it needs to be reversed. However, as and when the
same are received back from the job worker, the credit originally reversed can be restored by the
manufacturer/service provider on their own.

For claiming refund of CENVAT credit under Rule 5 of CENVAT Credit Rules, 2004, the term “Export
Goods"” has been defined as any goods which are to be taken out of India to a place of out of India.
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8.

10.

11.

As per sub-rule (1) of Rule 6, CENVAT credit shall not be allowed on inputs used in relation to the
manufacture of exempted goods. Explanation-l has been added to this sub-rule to provide that
exempted goods shall include non-excisable goods cleared for a consideration from the factory.
Further, as per Explanation-ll of this sub-rule, value to be considered for such non-excisable goods
for reversal of CENVAT credit fo be made shall be the invoice value and where such value is not
available, it will be determined by a reasonable means consistent with the principles of valuation
contained in the Central Excise Act, and Rules.

Sub-rule (4) of Rule 9 provides for maintenance of records by the First Stage Dealer or the Second
Stage Dealer. Now the said provisions are made applicable to an importer also who issues an invoice
on which CENVAT credit can be taken.

As per Rule 12AAA, certain restrictions are imposed in order to avoid misuse of CENVAT credit by the
manufacturer, first and second stage dealer, provider of taxable service or an exporter. The said
restrictions are now applicable to a registered importer also.

Rule 14 has been amended to provide that where the credit has been taken wrongly and even if
not utilized, the same can be recovered from manufacturer/service provider and the provisions of
Section 11A of the Cenfral Excise Act, 1944 or Section 73 of the Finance Act, 1994 shall be applicable
for effecting such recoveries.

Amendments w.e.f. 1.4.2015

12.

13.

Earlier, as per sub-rule (7) of Rule 4, in case of service tax paid by the service receiver under full reverse
charge mechanism, CENVAT credit was allowed to be availed on making of service tax payment
even if value of the service is not paid to the service provider. Similarly, in case of service tax paid
under partial reverse charge mechanism, CENVAT credit was allowed to be availed on making
payment of value of service as well as portion of the service tax payable by the service receiver.

Now as per the amended provisions, the service tax paid both under partial and full reverse charge by
the service receiver, credit of service tax payable by the service recipient is allowed to be availed after
making payment of service tax and even if value of the service is not paid. However, if the payment
of value of input service and the service tax paid as indicated in the invoice of the manufacturer/
service provider is not made within three months of the date of the invoice, the manufacturer/service
provider has to reverse the credit availed, and as and when the payment of the value and service
fax thereon as indicated in the invoice is made to the service provider, the credit can be restored on
their own, by the manufacturer/service provider.

Payment to be made by the manufacturer/service provider by debiting the CENVAT credit account
or otherwise, on or before 5th/é6th of the following month except in March where payment shall be
made on or before 31st March, the same was earlier applicable only for sub-rule (7) of Rule 4, which
has now been made applicable to entire Rule 4. Therefore all the debits/CENVAT credit reversals
fo be made under this Rule are to be made only at the month-end along with duty paid on normal
finished goods clearances.

Amendments w.e.f. enactment of Finance Act.

14.

As per rule 15, in case of CENVAT credit wrongly taken or utilized on inputs, capital goods or input
services, earlier the penal provisions under Section 11AC of the Cenftral Excise Act was not applicable,
if the credit wrongly availed is not by a reason of fraud, collusion or any willful mis-statement or
suppression of fact, etc. However, as per the amended provisions of Rule 15, even if merely by availing
or utilizing the credit wrongly without by reason of fraud or collusion, etc., the provisions of Section 11
AC of Central Excise Act, 1944 or Section 76 of the Finance Act, 1944, will now get attracted.
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Restrictions on utilization of CENVAT Credit [Notification No. 25/2014-CE(NT) dated 25.08.2014]

In case of misuse of CENVAT credit, certain restrictions are provided on the assessees, such as utilization
of CENVAT credit, suspension of registration, etc. These restrictions were earlier applicable only o
manufacturer, first stage/ second stage dealers and exporters. By amending Rule 12AAA of CENVAT
Credit Rules, 2004, these restrictions are made applicable to a provider of taxable services also.

Documents for availing CENVAT Credit [Notification No.26/2014-CE(NT) dated 27.08.2014]

Services provided in relation to fransport of goods by rail became a taxable service w.e.f. 1.10.2012,
accordingly a new clause (fa) has been inserted in Rule 9(1) of CENVAT Credit Rules, 2004, to allow
certificate issued by Railways to be a valid a duty paying document for availing credit.

Place of Removal [Circular No. 988/12/2014-CX dated 20.10.2014]

With effect from 11.7.2014, the definition of “Place of removal” has been added in the CENVAT Credit
Rules, 2004. Accordingly, CBEC has clarified the place where sale has token place or when the
property in goods passes from the seller to the buyer is the relevant consideration to determine the
place of removal.

CENVAT Credit for Cellular Service Provider [F. No. 267/60/2014-CX.8 dated 11.11.2014]

Cellular Mobile Service Provider is not entitled to avail CENVAT credit on Tower Parts & Pre-fabricated
buildings. This is based on Judgement of Hon'ble Bombay High Court in the case of M/s Bharti Airtel
Ltd. vs. CCE, Pune Ill (2014-TIOL-1452-HC-MUM-ST).

Recredit of CENVAT credit reversed earlier [Circular No. 990/14/2014-CX-8 dated 19.11.2014]

Clarification issued by CBEC regarding non-applicability of six months’ fime limit for availing recredit
of the CENVAT credit reversed earlier under three different situations.

Utilisation of Education Cess and Secondary and Higher Education Cess [Notification No. 12/2015-C.E.
(N.T.), dated 30-4-2015]

In rule 3, in sub-rule (7), in clause (b), after the second proviso, the following shall be substituted,
namely :-

“Provided also that the credit of Education Cess and Secondary and Higher Education Cess paid on
inputs or capital goods received in the factory of manufacture of final product on or after the 1st day
of March, 2015 can be utilized for payment of the duty of excise leviable under the First Schedule o
the Excise Tariff Act :

Provided also that the credit of balance fifty per cent. Education Cess and Secondary and Higher
Education Cess paid on capital goods received in the factory of manufacture of final product in the
financial year 2014-15 can be utilized for payment of the duty of excise specified in the First Schedule
fo the Excise Tariff Act :

Provided also that the credit of Education Cess and Secondary and Higher Education Cess paid on
input services received by the manufacturer of final product on or after the 1st day of March, 2015
can be utilized for payment of the duty of excise specified in the First Schedule to the Excise Tariff
Act.”.

Revision of rate of Central Excise duty for assessee opting not to maintain separate accounts
[Notification No. 14/2015-C.E. (N.T.), dated 19-5-2015, w.e.f. 01-06-15]

In the CENVAT Credit Rules, 2004, in rule 6, in sub-rule (3), -

(a) in clause (i), after the words “"goods and”, the words “seven per cent. of value of the” shall be
inserted.
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22.

(b) in the second proviso, for the word “six”, the word “seven” shall be substituted.

Refund of Cenvat credit to service provider providing services taxed on reverse charge basis
[Notification No. 15/2015-C.E. (N.T.), dated 19-5-2015]

In exercise of the powers conferred by rule 5B of the CENVAT Credit Rules, 2004, the Cenfral Board
of Excise and Customs hereby makes the following amendments in the nofification No. 12/2014-C.E
(N.T.), dated 3rd March, 2014, published in the Gazette of India, Extraordinary, Part Il, Section 3, Sub-
section (i) vide number G.S.R. 139(E), dated the 3rd March, 2014, except as thing done or omitted to
be done with respect to supply of manpower for any purpose or security services upto and including
31st March, 2015, namely :-

In the said nofification,

(i)  Inparagraph 1, relating to safeguards, conditions and limitations, in sub-paragraph (a), clause
(i) shall be omitted;

(i) InForm A, in paragraph (a), in the table, SI. No. 2 and the entries relating thereto shall be omitted.

Amendments relating to Customs Act

Amendment of section 28
In the Customs Act, 1962 (52 of 1962) (hereinafter referred to as the Customs Act), in section 28—
(a) insub-section (2), the following proviso shall be inserted, namely :—

"Provided that where notice under clause (a) of sub-section (1) has been served and the proper
officeris of the opinion that the amount of duty along with interest payable thereon under section
28AA or the amount of interest, as the case may be, as specified in the notice, has been paid
in full within thirty days from the date of receipt of the notice, no penalty shall be levied and
the proceedings against such person or other persons to whom the said noftice is served under
clause (a) of sub-section (1) shall be deemed to be concluded.”;

(b) in sub-section (5), for the words “twenty-five per cent.”, the words “fifteen per cent.” shall be
substituted;

(c) after Explanation 2, the following Explanation shall be inserted, namely :(—

“Explanation 3.— For the removal of doubfs, it is hereby declared that the proceedings in respect
of any case of non-levy, short-levy, non-payment, short-payment or erroneous refund where
show cause notice has been issued under sub-section (1) or sub-section (4), as the case may be,
but an order determining duty under sub-section (8) has not been passed before the date on
which the Finance Bill, 2015 receives the assent of the President, shall, without prejudice to the
provisions of sections 135, 135A and 140, as may be applicable, be deemed to be concluded,
if the payment of duty, interest and penalty under the proviso to sub-section (2) or under sub-
section (5), as the case may be, is made in full within thirty days from the date on which such
assent is received.”.

2. Amendment of section 112

In the Customs Act, in section 112, in clause (b), for sub-clause (ii), the following sub-clause shall be
substituted, namely:-

“(ii) in the case of dutiable goods, other than prohibited goods, subject to the provisions of section
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114A, to a penalty not exceeding ten per cent. of the duty sought to be evaded or five thousand
rupees, whichever is higher :

Provided that where such duty as determined under sub-section (8) of section 28 and the interest
payable thereon under section 28AA is paid within thirty days from the date of communication of the
order of the proper officer determining such duty, the amount of penalty liable to be paid by such
person under this section shall be twenty-five per cent. of the penalty so determined;”.

Amendment of section 114
In the Customs Act, in section 114, for clause (i), the following clause shall be substituted, namely:—

“(ii) in the case of dutiable goods, other than prohibited goods, subject to the provisions of section
114A, to a penalty not exceeding ten per cent. of the duty sought to be evaded or five thousand
rupees, whichever is higher :

Provided that where such duty as determined under sub-section (8) of section 28 and the interest
payable thereon under section 28AA is paid within thirty days from the date of communication of the
order of the proper officer determining such duty, the amount of penalty liable to be paid by such
person under this section shall be twenty-five per cent. of the penalty so determined;”.

Amendment of section 127A

In the Customs Act, in section 127A, in clause (b), in the proviso, the words "in any appeal or revision,
as the case may be,” shall be omitted.

Amendment of section 127B

In the Customs Act, in section 127B, sub-section (1A) shall be omitted.

Amendment of section 127C

In the Customs Act, in section 127C, sub-section (6) shall be omitted.

Omission of section 127E

In the Customs Act, section 127E shall be omitted.

Amendment of section 127H

In the Customs Act, in section 127H, in sub-section (1), the Explanation shall be omitted.

Amendment of section 127L
In the Customs Act, in section 127L, in sub-section (1),—

(a) in clause (i), the words, brackets, figures and letfters “passed under sub-section (7) of section
127C, as it stood immediately before the commencement of section 102 of the Finance Act,
2007 (22 of 2007) or sub-section (5) of section 127C" shall be omitted;

(b) in clause (i), the words, brackets, figures and letter “under said sub-section (7), as it stood
immediately before the commencement of section 102 of the Finance Act, 2007 (22 of 2007) or
sub-section (5) of section 127C" shall be omitted.
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Amendments relating to Customs Tariff

10. Amendment of First Schedule

In the Customs Tariff Act, 1975 (51 of 1975) (hereinafter referred to as the Customs Tariff Act), the First
Schedule shall be amended in the manner specified in the Second Schedule.

Amendments relating to Service Tax

1. Amendment of section 5B

In the Finance Act, 1994 (32 of 1994.) (hereinafter referred to as the 1994 Act), save as otherwise
provided, in section 65B, —

(@)

(b)

(c)

(d)

(e)

(f)

(9)

(h)

clause (?9) shall be omitted with effect from such date as the Central Government may, by
notification in the Official Gazette, appoint;

after clause (23), the following clause shall be inserted, namely :—

‘(23A) “foreman of chit fund” shall have the same meaning as is assigned to the term “foreman”
in clause (j) of section 2 of the Chit Funds Act, 1982 (40 of 1982);";

clause (24) shall be omitted with effect from such date as the Central Government may, by
notification in the Official Gazette, appoint;

after clause (26), the following clause shall be inserted, namely :—

‘(26A) "Government” means the Departments of the Central Government, a State Government
and its Departments and a Union territory and its Departments, but shall not include any entity,
whether created by a statute or otherwise, the accounts of which are not required to be kepftin
accordance with article 150 of the Constitution or the rules made thereunder;’;

after clause (31), the following clause shall be inserted, namely :—

‘(31A) “lottery distributor or selling agent” means a person appointed or authorised by a State for
the purposes of promoting, marketing, selling or facilitating in organising lottery of any kind, in any
manner, organised by such State in accordance with the provisions of the Lotteries (Regulation)
Act, 1998 (17 of 1998);’

in clause (40), the words “alcoholic liquors for human consumption,” shall be omitted with effect
from such date as the Central Government may, by notification in the Official Gazette, appoint;

in clause (44), for Explanation 2, the following Explanation shall be substituted, namely :—

‘Explanation 2. - For the purposes of this clause, the expression “tfransactionin money or actionable
claim” shall not include —

(i) any activity relating to use of money or its conversion by cash or by any other mode, from
one form, currency or denomination, fo another form, currency or denomination for which
a separafe consideration is charged;

(i) any activity carried out, for a consideration, in relation to, or for facilitation of, a transaction
in money or actionable claim, including the activity carried out —

(a) by a lottery distributor or selling agent in relation to promotion, marketing, organising,
selling of loftery or facilitating in organising lottery of any kind, in any other manner;

(b) by aforeman of chif fund for conducting or organising a chit in any manner.’;

clause (49) shall be omitted with effect from such date as the Central Government may, by
notification in the Official Gazette, appoint.
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Amendment of section 646B

In section 66B of the 1994 Act, with effect from such date as the Central Government may, by
nofification in the Official Gazette, appoint, for the words “twelve per cent.”, the words “fourteen
percent.” shall be substituted.

Amendment of section 66D

In section 66D of the 1994 Act, with effect from such date as the Central Government may, by
nofification in the Official Gazette, appoint, —

(1) inclause (), in sub-clause (iv), for the words “support services”, the words “any service” shall be
substituted;

(2) for clause (f), the following clause shall be substituted, namely :—

“(f) services by way of carrying out any process amounting to manufacture or production of
goods excluding alcoholic liquor for human consumption;”;

(3) inclause (i), the following Explanation shall be inserted, namely :—

‘Explanation. - For the purposes of this clause, the expression “betting, gambling or lottery” shall
not include the activity specified in Explanation 2 to clause (44) of section 65B;’;

(4) clause (j) shall be omitted.

Amendment of section 66F

In section 66F of the 1994 Act, in sub-section (1), the following lllustration shall be inserted, namely :—
lllustration:

The services by the Reserve Bank of India, being the main service within the meaning of clause (b) of
section 66D, does not include any agency service provided or agreed to be provided by any bank
to the Reserve Bank of India. Such agency service, being input service, used by the Reserve Bank of
India for providing the main service, for which the consideration by way of fee or commission or any
other amount is received by the agent bank, does not get excluded from the levy of service tax by
virtue of inclusion of the main service in clause (b) of the negative list in section 66D and hence, such
service is leviable to service tax.’.

Amendment of section 67

In section 67 of the 1994 Act, in the Explanation, for clause (a), the following clause shall be substituted,
namely .—

‘(a) “consideratfion” includes —
()  any amount that is payable for the taxable services provided or to be provided;

(i) any reimbursable expenditure or cost incurred by the service provider and charged, in the
course of providing or agreeing to provide a taxable service, except in such circumstances,
and subject to such conditions, as may be prescribed;

(i) any amount retained by the lottery distributor or selling agent from gross sale amount of
lottery ticket in addition to the fee or commission, if any, or, as the case may be, the discount
received, that is to say, the difference in the face value of lottery ticket and the price at
which the distributor or selling agent gets such ticket.'.
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6.

Amendment of section 73
In section 73 of the 1994 Act, —

(i) aftersub-section (1A), the following sub-section shall be inserted, namely - —

“(1B) Notwithstanding anything contained in sub-section (1), in a case where the amount of
service tax payable has been self-assessed in the return furnished under sub-section (1) of section
70, but not paid either in full or in part, the same shall be recovered along with interest thereon in
any of the modes specified in section 87, without service of notice under sub-section (1).";

(ii) sub-section (4A) shall be omitted.

Substitution of new section for section 74

For section 76 of the 1994 Act, the following section shall be substituted, namely :—

“76. Penalty for failure to pay service tax. —

(M

(2)

Where service tax has not been levied or paid, or has been short-levied or short-paid, or
erroneously refunded, for any reason, other than the reason of fraud or collusion or wilful mis-
statement or suppression of facts or contravention of any of the provisions of this Chapter or of
the rules made thereunder with the intent to evade payment of service tax, the person who has
been served notice under sub-section (1) of section 73 shall, in addition to the service tax and
interest specified in the nofice, be also liable to pay a penalty not exceeding ten per cent. of the
amount of such service tax:

Provided that where service tax and interest is paid within a period of thirty days of —

(i) the date of service of notice under sub-section (1) of section 73, no penalty shall be
payable and proceedings in respect of such service tax and interest shall be deemed to be
concluded;

(i) the date of receipt of the order of the Central Excise Officer determining the amount of
service tax under sub-section (2) of section 73, the penalty payable shall be twenty-five per
cent. of the penalty imposed in that order, only if such reduced penalty is also paid within
such period.

Where the amount of penalty is increased by the Commissioner (Appeals), the Appellate Tribunal
or the court, as the case may be, over the above the amount as determined under sub-section
(2) of section 73, the time within which the reduced penalty is payable under clause (i) of the
proviso to sub-section (1) in relation to such increased amount of penalty shall be counted from
the date of the order of the Commissioner (Appeals), the Appellate Tribunal or the court, as the
case may be.".

Substitution of new section for section 78

For section 78 of the 1994 Act, the following section shall be substituted, namely :—

“78. Penalty for failure to pay service tax for reasons of fraud, etc. —

(M

Where any service tax has not been levied or paid, or has been short-levied or short-paid, or
erroneously refunded, by reason of fraud or collusion or wilful mis-statement or suppression of
facts or contravention of any of the provisions of this Chapter or of the rules made thereunder with
the intent to evade payment of service tax, the person who has been served nofice under the
proviso to sub-section (1) of section 73 shall, in addition fo the service tax and interest specified
in the nofice, be also liable to pay a penalty which shall be equal to hundred per cent. of the
amount of such service tax.

Provided that in respect of the cases where the details relafing to such fransactions are recorded
in the specified records for the period beginning with the 8th April, 2011 upto the date on which
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(2)

(3)

the Finance Bill, 2015 receives the assent of the President (both days inclusive), the penalty shall
be fifty per cent. of the service tax so determined :

Provided further that where service tax and interest is paid within a period of thirty days of —

(i) the date of service of nofice under the proviso to sub-section (1) of section 73, the penalty
payable shall be fifteen per cent. of such service tax and proceedings in respect of such
service tax, inferest and penalty shall be deemed to be concluded;

(i) the date of receipt of the order of the Central Excise Officer determining the amount of
service tax under sub-section (2) of section 73, the penalty payable shall be twenty-five per
cent. of the service tax so determined :

Provided also that the benefit of reduced penalty under the second proviso shall be available
only if the amount of such reduced penalty is also paid within such period :

Explanation. — For the purposes of this sub-section, “specified records” means records including
computerised data as are required to be maintained by an assessee in accordance with any
law for the time being in force or where there is no such requirement, the invoices recorded by
the assessee in the books of accounts shall be considered as the specified records.

Where the Commissioner (Appeals), the Appellate Tribunal or the court, as the case may be,
modifies the amount of service tax determined under sub-section (2) of section 73, then, the
amount of penalty payable under sub-section (1) and the interest payable thereon under section
75 shall stand modified accordingly, and after taking info account the amount of service tax so
modified, the person who is liable to pay such amount of service tax, shall also be liable to pay
the amount of penalty and interest so modified.

Where the amount of service tax or penalty is increased by the Commissioner (Appeals), the
Appellate Tribunal or the court, as the case may be, over and above the amount as determined
under sub-section (2) of section 73, the time within which the interest and the reduced penalty
is payable under clause (i) of the second proviso o sub-section (1) in relation to such increased
amount of service tax shall be counted from the date of the order of the Commissioner (Appeals),
the Appellate Tribunal or the court, as the case may be.

Insertion of new section 78B

After section 78A of the 1994 Act, the following section shall be inserted, namely :—

“78B. Transitory provisions. — (1) Where, in any case,—

(2)

(a) service tax has not been levied or paid or has been short-levied or short-paid or erroneously
refunded and no nofice has been served under sub-section (1) of section 73 or under the
proviso thereto, before the date on which the Finance Bill, 2015 receives the assent of the
President; or

(b) service tax has not been levied or paid or has been short-levied or short-paid or erroneously
refunded and a nofice has been served under sub-section (1) of section 73 or under the
proviso thereto, but no order has been passed under sub-section (2) of section 73, before
the date on which the Finance Bill, 2015 receives the assent of the President, then, in respect
of such cases, the provisions of section 76 or section 78, as the case may be, as amended
by the Finance Act, 2015 shall be applicable.

In cases where show cause notice has been issued under sub-section (1) of section 73 or under
the proviso thereto, but no order has been passed under sub-section (2) of section 73 before
the date on which the Finance Bill, 2015 receives the assent of the President, the period of thirty
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10.

11.

12.

days for the purpose of closure of proceedings on the payment of service tax and interest under
clause (i) of the proviso to sub-section (1) of section 76 or on the payment of service tax, interest
and penalty under clause (i) of the second proviso to sub-section (1) of section 78, shall be
counted from the date on which the Finance Bill, 2015 receives the assent of the President.”

Omission of section 80

Section 80 of the 1994 Act (1 of 1994) shall be omitted.
Amendment of section 86

In section 86 of the 1994 Act, in sub-section (1), —

(a) for the words “Any assessee”, the words “Save as otherwise provided herein, an assessee” shall
be substituted;

(b) the following provisos shall be inserted, namely :-

“Provided that where an order, relating to a service which is exported, has been passed under section
85 and the matter relates to grant of rebate of service tax on input services, or rebate of duty paid on
inputs, used in providing such service, such order shall be dealt with in accordance with the provisions
of section 35EE of the Central Excise Act, 1944 (1 of 1944) :

Provided further that all appeals filed before the Appellate Tribunal in respect of matters covered
under the first proviso, after the coming into force of the Finance Act, 2012 (23 of 2012), and pending
before it up to the dafe on which the Finance Bill, 2015 receives the assent of the President, shall be
fransferred and dealt with in accordance with the provisions of section 35EE of the Cenftral Excise Act,
1944 (1 of 1944).".

Amendment of section 94

In section 94 of the 1994 Act, in sub-section (2), for clause (aa), the following clause shall be substituted,
namely :—

"(aa) determination of the amount and value of taxable service, the manner thereof, and the circumstances

and conditions under which an amount shall not be a consideration, under section é67;".
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Study Note - 1
CANONS OF TAXATION- INDIRECT TAXES _ﬁ_

This Study Note includes

1.1
1.2
1.3
1.4
1.5

Basis for Taxation

Direct Taxes and Indirect Taxes

Features of Indirect Tax

Constitutional Validity

Administration and Relevant Procedures

1.1 BASIS FOR TAXATION

India is a socialist, democratic and republic country. Constitution of India is supreme law of land. All
other laws, including the Income Tax Act, are subordinate to the Constitution of India. The Constitution
provides that ‘no tax shall be levied or collected except by Authority of Law’. The Constitution includes
three lists in the Seventh Schedule providing authority to the Central Government and the State
Governments fo levy and collect taxes on subjects stated in the lists.

Tax

l Direct Tax | l Indirect Tax |
|

lCentraI Excisel l . | ' I | lVque Addedl lCenfraI Sulesl lMiSCEllGneOUSI
Duty SRR i Tax (VAT) Tax other Taxes

1.2 DIRECT TAXES AND INDIRECT TAXES

A)

Direct Taxes: They are imposed on a person’s income, wealth, expenditure, efc. Direct Taxes
charge is on person concern and burden is borne by person on whom it is imposed.

Example- Income Tax.

Indirect Taxes: They are imposed on goods/ services. The Immediate liability to pay is of the
manufacturer/ service provider/ seller but its burden is tfransferred to the ultimate consumers of
such goods/ services. The burden is fransferred not in form of taxes, but, as a part of the price of
goods/ services.

Example- Excise Duty, Customs Duty, Service Tax, Value-Added Tax (VAT), Central Sales Tax (CST).
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Canons of Taxation-Indirect Taxes

1.3 FEATURES OF INDIRECT TAXES

Government need funds for various purposes like maintenance of law and order, defence, social/
health services, etc. Government obtains funds from various sources, out of which one main source is
tfaxation. Justice Holmes of US Supreme Court, has, long ago, rightly said that tax is the price which we
pay for a civilized Society.

Difference between Direct Taxes & Indirect Taxes

Particulars

Direct Taxes

Indirect Taxes

Meaning

Direct Taxes are those taxes
where the incidence and
impact falls on the same person.

Indirect Tax is a fax where incidence and
impact fall on two different person.

Nature of tax

Direct Tax progressive in nature.

Indirect Taxes is regressive in nature.

Taxable Event

Taxable Income of the
Assessees.

Purchase / Sale / Manufacture of goods and
provision of services.

Levy & Collection

Levied and collected from the
Assessee.

Levied & collected from the consumer but
paid / deposited to the Exchequer by the
Assessee / Dealer.

earned or valuation of assets
is determined on the valuation

Shifting of Burden | Directly borne by the Assessee. | Tax burden is shiffed or the subsequent /
Hence, cannot be shifted. ultimate user.
Collected After the income for a year is | At the time of sale or purchases or rendering

of services.

date.

Disadvantages of Direct taxes /Advantages of Indirect Taxes

Disadvantages of Direct taxes

Advantages of Indirect Taxes

It is psychologically very difficult for a person to
pay some amount after it is received in his hands.
Hence, there is psychological resistance [This is
the reason why even Income Tax Act is widening
the scope of “Tax Deduction at Source’ (TDS)
and TCS. Thus, a direct tax is converted to an
indirect tax].

Since the price of commodity or service is
already inclusive of indirect taxes, the customer
i.e. the ultimate tax payer does not feel a
direct pinch while paying indirect taxes and
hence, resistance to indirect taxes is much less
compared to resistance to direct taxes.

Manufacturer's/ Dealer's Psychology favours
indirect taxes- The manufacturer/ trader who
collects the taxes in his Invoice and pays it to
Government, has a psychological feeling that
he is only collecting the taxes and is not paying
out of his own pocket (though this feeling may
not be always correct).

Direct taxes are mainly on income of individuals,
firms or corporate bodies, where milions of
fransactions are carried out in lakhs of places
and keeping an eye over all such transactions is
virtually impossible.

Indirect taxes are easierto collect asindirect taxes
are mainly on goods/ commodities/services, for
which record keeping, verification and conftrol
is relatively easy (atf least in organized sector).
Manufacturing activities are carried out mainly
in organized sector, where records and conftrols
are better.
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Tax evasion is comparatively more in direct taxes
where it is on unorganized sector, since confrol
is difficult.

Tax evasion is comparatively less in indirect taxes
in organized sector due to convenience of
control.

Collection cost of direct taxes as percentage
of tax collected are higher in direct taxes
compared to indirect taxes.

Collection costs of indirect taxes as percentage
of tax collected are lower in indirect taxes
compared to direct taxes.

Direct taxes can control wasteful expenditure
only indirectly by taxing higher income group
people.

Government can levy higher taxes on luxury
goods, which reduces the wasteful expenditure.

Government can judiciously use the direct taxes
to support development in desirable areas, while
discouraging in backward areas, infrastructure
development efc.

Government can judiciously use the indirect
taxes to support development in desirable areas,
while encouraging it in backward areas also, e.g.
reducing taxes on goods manufactured in tiny
or small scale units; lowering taxes in backward
areas etc.

Advantages of Direct taxes/ Disadvantages of Indirect taxes

Advantages of Direct taxes

Disadvantages of Indirect taxes

Direct taxes are ‘progressive’, as they depend
on paying capacity. Rich person is taxed more
compared to poor person.

Indirecttaxes donotdepend on paying capacity.
Since the indirect tax is uniform, the tax payable
on commodity issame, whetheritis purchased by
a poor man or a rich person. Hence, the indirect
taxes are termed as ‘regressive’. (This argument
is only partially correct; as it is possible to levy
lower taxes on goods of daily consumption
while levying higher taxes on luxury goods and
the regressive effect can be reduced in many
circumstances.)

Direct taxes do not affect prices of goods and
service.

Tax on goods and services increases its prices,
which reduces demand of goods and services.
Lesser demand means lower growth of
industrialization.

Low income tax rates decrease tax revenues
and tax evasion and hawala transactions.

High customs/ excise duty increases smuggling,
hawala trade and mafia gangs, which is harmful
in many ways. Similarly, high excise duty leads to
evasion.

Direct taxes do not increase the cost of modern
machinery and technology.

Higher customs duty and excise duty increases
cost of modern machinery and technology.

Direct taxes are not inflationary.

Indirect taxes increase the prices of products
and hence are often perceived as inflationary.

Recovery from buyer is not essential condition for levy of indirect taxes- In general, indirect taxes are
recovered from buyer, it is not an essential feature of indirect taxes. Tax on goods or services will be
valid even if it is not recovered or recoverable from buyer.

INDIRECT TAXATION |1 .3<



Canons of Taxation-Indirect Taxes

1.4 CONSTITUTIONAL VALIDITY

Power of Taxation under Constitution of India is as follows :

(a) The Central Government gets tax revenue from Income Tax (except on Agricultural Income),
Excise (except on alcoholic drinks) and Customs.

(o) The State Governments get tax revenue from sales tax, excise from liquor and alcoholic drinks, tax
on agricultural income.

(c) The Local Self Governments e.g. municipalifies, etc. get tax revenue from entry tax and house
property tax.

Article 265 provides that no tax shall be levied or collected except by Authority of Law. The authority
for levy of various taxes, as discussed above, has been provided for under Arficle 246 and the subject
maftters enumerated under the three lists set out in the Schedule-VIl to the Constitution.

1.5 ADMINISTRATION AND RELEVANT PROCEDURES

In India, Constitution which came into effect on 26" January, 1950 is supreme and all laws and
Government actions are subordinate to our Constitution. Clear understanding of concepts is vital for
any discussion on taxation matters as power to levy and collect tax is derived from Constitution. If it
is found that any Act, Rule, Notification or Government order is not according to the Constitution, it is
ilegal and void and it is called ultra vires the Constitution.

India is Union of States — The structure of Government is federal in nature. Article 1(1) of Constitution of
India reads, ‘India, that is Bharat, shall be a Union of States’.

Government of India (Cenfral Government) has certain powers in respect of whole country. India is
divided into various States and Union Territories and each State and Union Territory has certain powers
in respect of that particular State. Thus, there are States like Gujarat, Maharashitra, Tamilnadu, Kerala,
Uttar Pradesh, Punjab etfc. and Union Territories like Pondicherry, Chandigarh etc.

Sources and Authority of Taxes in India

Powers of Central or State Government to levy tax
Article Empowers For
246(1) Central Government Levy taxes in List | of the Seventh Schedule of the
Constitution.
246(2) Central or State Government | Levy taxes in List lll of the Seventh Schedule
246(3) State Government Levy taxes in List Il of the Seventh Schedule of the
Constitution.

Bifurcation of powers between Union and States — Article 246(1) of Constitution of India states that
Parliament has exclusive powers to make laws with respect to any of matters enumerated in List | in
the Seventh Schedule to Constitution (called ‘Union List'). As per Article 246(3), State Government has
exclusive powers to make laws for State with respect to any matter enumerated in List | of Seventh
Schedule to Constitution.
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Seventh Schedule to Constitution consists of following three lists:
e List1 (Union List) contains enfries under exclusive jurisdiction of Union Government.
e List Il (State List) contains entries under exclusive jurisdiction of States.

e List lll (Concurrent List) contains entries where both Union and State Governments can exercise

power. [In case of Union Territories, Union Government can make laws in respect of all the entries
in all three lists].

Seventh Schedule to

Article 246 of the Indian
Constitution

List | List Il List lll

Union List State List Concurrent List

INDIRECT TAXATION |1 .5<



Canons of Taxation-Indirect Taxes

Taxation under Constitution

Union List (List I)

State List (List II)

Only Union Government can make laws.

Only State Government can make laws.

Given in Schedule Seven of Constitution

Given in Schedule Seven of Constitution.

Important taxes in Union List

Important taxes in State List

Entry No. 82 - Tax on income other than
agricultural income.

Entry No. 83 — Duties of customs including export
duties.

Entry No. 84 — Duties of excise on tobacco and
other goods manufactured or produced in India
except alcoholic liquors for human consumption,
opium, narcotic drugs, but including medicinal
and toilet preparations containing alcoholic
liguor, opium or narcoftics.

Entry No. 85 — Corporation Tax.

Entry No. 86 — Taxes on the capital value of assets,
exclusive of agricultural land, of individuals and
companies; taxes on capital of companies

Entry No. 92A - Taxes on the sale or purchase
of goods other than newspapers, where such
sale or purchase takes place in the course of
interstate trade or commerce.

Entry No. 92B — Taxes on consignment of goods
where such consignment takes place during
interstate frade or commerce.

Entry No. 92C - Tax on services [Amendment
passed by Parliament on 15-1-2004, but not yet
made effective].

Entry No. 97 — Any other matter not included in
List I, List Il and any tax not mentioned in list Il or
list lll. (These are called ‘Residual Powers'.)

Entry No. 46 — Taxes on agricultural income.

Entry No. 51 — Excise duty on alcoholic liquors,
opium and narcofics.

Entry No. 52 — Tax on entry of goods into a local
area for consumption, use or sale therein (usually
called Entry Tax or Octroi).

Entry No. 54 — Tax on sale or purchase of goods
other than newspaypers except tax on interstate
sale or purchase.

Entry No. 55 — Tax on advertisements other than
advertisements in newspapers.

Entry No. 56 — Tax on goods and passengers
carried by road or inland waterways.

Entry No. 59 — Tax on professions, frades, callings
and employment.

List lll : Concurrent List

Both union and State Government can exercise power

Given in Schedule Seven of constitution

Entry No.17A - Forest Income

Enitry No. 25 - Education Income
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Study Note - 2
CENTRAL EXCISE ACT, 1944

This Study Note includes
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Constitutional Background

Laws Relating to Central Excise

Central Excise Act, 1944

Duties Leviable

Levy, Collection & Exemptions from Excise Duty
Goods

Excisability of Plant & Machinery, Waste and Scrap
Manufacture

Manufacturer

Classification of Goods

Valuation of Goods

Valuation in case of Job Work —Rule 10A

Some Ciritical Issues in Central Excise
Assessable Value under Section 4

Value Based on Retail Sale Price

MRP Based Valuation

Assessment under Central Excise Law
Procedural Aspects under Central Excise Duty
Refund & Other Important Provisions

Other Procedures in Central Excise

Excise Audit

Warehousing

Export Benefits and Procedures

Excise on Small Scale Industries

Demands and Penalties

Appeals

Important Provisions of Central Excise Act, 1944
Important Provisions of Central Excise Rules, 2002

Important Rules of Central Excise Valuation Rules, 2000

Rules of Classification

2.1 CONSTITUTIONAL BACKGROUND

In majority of cases, the general rate of excise duty has been increased from 12.36% (including
education cess and secondary and higher education cess) to 12.50% (excluding education cess
and secondary and higher education cess) [nofification no. 01/2015-M&TP dated 01.03.2015]. The
education cess which was levied on all excisable goods as a duty of excise has been fully exempted
vide notification no. 14/2015 CE dated 01.03.2015 and secondary and higher education cess which
was levied on all excisable goods as a duty of excise has also been fully exempted vide nofification
no. 15/2015 CE dated 01.03.2015.
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To solve the practical problems regarding the calculation of excise duty, the general rate of 12.50%
is considered here irrespective of the name and nature of the product. However, the product specific
rates of excise duty are mentioned in CETA.

2.2 LAWS RELATING TO CENTRAL EXCISE

Central Excise Act,1944(CEA) : The basic act which provides the constitutional power for charging of
duty, valuation , powers of officers, provisions of arrests, penalty, etc.

Central Excise Tariff Act, 1985 (CETA): This classifies the goods under 96 chapters with specific codes
assigned.

Central Excise Rules, 2002: The procedural aspects are laid herein. The rules are implemented after
issue of nofification.

Central Excise Valuation (Determination of Price of Excisable Goods) Rules, 2000: The provisions
regarding the valuation of excisable goods are laid down in this rule.

Cenvat Credit Rules, 2004: The provisions relating to Cenvat Credit available and its utilization are
mentioned.

Cenftral Excise law extended to ‘"designated areas’’ in continental shelf and exclusive Economic Zone
of India i.e., upto 200 nautical miles from the base line of India and represents the limit till which India
can be engaged in economic exploitation.

2.3 CENTRAL EXCISE ACT, 1944

The duty of Central Excise is levied if the following conditions are satisfied:
(1) The duty is on goods.

(2) The goods must be excisable.

(3) The goods must be manufactured or produced.

(4) Such manufacture or production must be in India.

In other words, unless all of these conditions are safisfied, Central Excise Duty cannot be levied.
Ownership of raw material is not relevant for duty liability - Hindustan General Industries v. CCE 2003
(155) ELT 65 (CEGAT)

Example 1: In the case of CCE v M M Khambhatwala (1996) SC, Mr. Khambhatwala was the owner
of raw material. He supplied the raw material to the household ladies who were manufacturing the
‘dhoop, agarbatti; etc. in their houses. There was no confrol or supervision over their work and payment
to the ladies was on the basis of number of pieces manufactured. It was held that the household
ladies, and not Mr. Khambhatwala, were the manufacturers.

2.4 DUTIES LEVIABLE

*  Basic Excise Duty (BED) is levied u/s 3(1) of Cenfral Excise Act. The section is termed as ‘charging
section’. In majority of cases, the standard rate of basic excise duty has been increased from 12%
to 12.50% (noftification no. 01/2015-M&TP dated 01.03.2015). It should be mentioned here that the
BED will vary productwise according to the rate mentioned in CETA.

e Education Cess which was earlier 2% of excise duty has been fully exempted w.e.f. 01.03.2015.

e Secondary and Higher Education Cess (S&H Education Cess) which was earlier 1% of the total
duties of excise has also been fully exempted w.e.f. 01.03.2015.
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Example 2:
Basic Excise Duty 12.50%
Add: Education Cess —
Add: S & H Education Cess —
Total effective rate of duty 12.50%

National Calamity Contingent Duty — A ‘National Calamity Contingent Duty’ (NCCD) has beenimposed
vide section 136 of Finance Act, 2001 on some products. NCCD of 1% has been imposed on mobile
phones w.e.f. 1-3-2008.

In addition, cesses and duties have been imposed on some specified products.

2.5 LEVY, COLLECTION & EXEMPTIONS FROM EXCISE DUTY

2.5.1 Taxable Event

The taxable event is of great significance in levy of any tax or duty. Excise duty is leviable on all excisable
goods, which are produced or manufactured in India. Thus, ‘manufacture or production in India’ of an
excisable goods is a ‘taxable event’ for Central Excise. It becomes immaterial that duty is collected at
a later stage i.e. at the time of removal of goods. Therefore, removal from factory is not the ‘taxable
event’.

In UOI v Bombay Tyre International Ltd. (1983) 14 ELT 1896 (SC), the Supreme Court of India had held
that while the levy of duty of excise is on manufacture or production of the goods, taxable event is with
reference to manufacture.

Example 3: Product X is produced on 1st February 2016 by X Ltd. On that dafe X is an excisable
commodity with a tariff rate of 12.5%. Subsequently on 31st March, 2016 Product X was removed from
the factory. Hence, the taxable event is on 1st February 2016 and not on 31st March 2016.

2.5.2 Persons Liable to Pay Duty

Rule 4(1) of the Central Excise Rules, 2002 provides that every person who produces or manufactures
any excisable goods, or who stores such goods in a warehouse, shall pay the duty leviable on such
goods in the manner provided in Rule 8 or under any other law, and no excisable goods, on which any
duty is payable, shall be removed without payment of duty from any place, where they are produced
or manufactured or from a warehouse, unless otherwise provided.

Rule 4(1A) provides that notwithstanding anything contained in sub-rule (1), every person who gets
the goods, falling under Chapter 61 or 62 or 63 of the First Schedule to the Tariff Act, produced or
manufactured on his account on job work, shall pay the duty leviable on such goods, at such time
and in such manner as is provided under these rules, asa if such goods have been manufactured by
such person.

Provided that where any person had, instead of paying duty, quthorised job worker to pay the duty
leviable on goods manufactured in his behalf under the provisions of sub-rule (1A) as it stood prior
to the publication of this notification, he shall be allowed to obtain registration and comply with the
provisions of these rules within a period of thirty days from the date of publication of this nofification in
the Official Gazatte.

Rule 4(2) provides that notwithstanding anything contained in sub-rule (1), where molasses are
produced in a khandsari sugar factory, the person who procures such molasses, whether directly from
such factory or otherwise, for use in the manufacture of any commodity, whether or not excisable, shall
pay the duty leviable on such molasses, in the same manner as if such molasses have been produced
by the procurer.
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Rule 4(4) provides that notwithstanding anything contained in sub-rule (1), Commissioner may, in
excepftional circumstances having regard to the nature of the goods and shortage of storage space
at the premises of the manufacturer where the goods are made, permit a manufacturer to store his
goods in any other place outside such premises, without payment of duty subject to such conditions
as he may specified.

From the above discussion it can be concluded that the following persons shall be liable to pay excise
duty :

()  Every person, who produces or manufactures any excisable goods,
() Every person, who stores excisable goods in a warehouse,
() In case of molasses, the person who procures such molasses,
(IV) In case goods are produced or manufactured on job work,
(a) the person on whose account goods are produced or manufactured by the job work, or

(b) the job worker, where such person authorizes the job worker to pay the duty leviable on such
goods.

2.5.3 Liability to Excise Duty

Section 3(1) of Cenftral Excise Act provides that there shall be levied and collected in such manner, as
may be prescribed:

(a) a duty of excise to be called the Central Value Added Tax (CENVAT), on all excisable goods
which are produced or manufactured in India as, and at the rates, sef forth in the First Schedule
fo the Cenftral Excise Tariff Act, 1985;

(o) aspecial duty of excise, in addition to the duty of excise specified in clause (a) above, on excisable
goods specified in the Second Schedule to the Central Excise Tariff Act, 1985, which are produced
or manufactured in India, as, and af the rates, set forth in the said Second Schedule :

Provided that the duties of excise which shall be levied and collected on any excisable goods which
are produced or manufactured by a hundred per cent Export Oriented Undertaking [100% EOU] and
brought to any other place in India, shall be an amount equal to the aggregate of the duties of
customs which would be leviable under the Customs Act, 1962 or any other law for the time being in
force on like goods produced or manufactured outside India if imported into India, and where the said
duties of customs are chargeable by reference to their value.

The value of such excisable goods shall, notwithstanding anything contained in any other provision of
this Act, be determined in accordance with the provisions of the Customs Act, 1962 and the Customs
Tariff Act, 1975.

Explanation.- where in respect of any such like goods, any duty of customs leviable for the time being
in force is leviable at different rate, then, such duty shall, for the purposes of this proviso, be deemed to
be leviable at the highest of these rates.

Section 3(1A) provides that the provisions of subb-section (1) shall apply in respect of all excisable goods
other than salt which are produced or manufactured in India, by or on behalf of Government as they
apply in respect of goods which are not produced or manufactured by Government.

Section 3(2) provides that Central Government may, by nofification in the Official Gazette, fix for the
purpose of levying the said duties, tariff values of any articles enumerated, either specifically or under
general headings, in First Schedule and the Second Schedule to the Central Excise Tariff Act, 1985 as
chargeable with duty ad valorem and may alter tariff values for the time being in force.
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2.5.4 Exemption on DTA (Domestic Tariff Area) Clearance by 100% EOU [Notification no. 23/2003-C.E.,
Dated 31.3.2003]

DTA clearances by 100% EOU are exempt from-
(a) 50% of the basic duties leviable thereon ;

(o) Additional duty of customs u/s 3(5) of Customs Tariff Act, 1975. Exemption from additional duty is
available only if the goods so removed are not exempt from payment of sales tax/VAT in India.

2.5.5 Collection of Excise Duty

For collection of Central Excise Duty, the following two procedures are followed by the Central Excise
Department:

(i) Physical Control Procedure: Applicable to cigarettes only. In this case, assessment is done by
Central Excise Offices and thereafter goods are removed under his supervision under cover of an
invoice counter signed by him.

(ii) Self-Removal Procedure: Applicable to all other goods produced or manufactured within the
counftry. Under this system, the assesee himself determines the duty liability on the goods and
clears the goods.

2.5.6 Exemptions from Levy of Excise Duty

Section 5A of the Cenftral Excise Act, 1944 empowers the Central Government to grant Exemption from
levy of excise duty and lays down the provisions relating thereto:

(1) Power to Notify Exemptions in Public Interest

Section 5A(1) provides that the Central Government is empowered to exemptin the public interest,
any excisable goods from the levy of whole or any part of excise duty. Such exemption may be
granted either absolutely or subject to such conditions, as may be specified in the Notification.

Exceptions — However, unless specifically provided in such notification, no exemption shall apply
fo excisable goods, which are produced or manufactured :

(i) inaFree Trade Zone or a Special Economic Zone and brought to any other place in India; or
(i) by ahundred per cent Export Oriented Undertaking and brought to any place in India.

(2) Exemption in public interest

Section 5A(2) provides that if the Central Government is satisfied that it is necessary in the public
interest so to do, it may, by special order in each case, exempt from payment of duty of excise,
under circumstances of an exceptional nature to be stated in such order, any excisable goods on
which duty of excise is leviable.

(3) Notification may provide for different method of levy of duty as well

Section 5A(3) provides that an exemption in respect of any excisable goods from any part of
the duty of excise leviable thereon may be granted by providing for the levy of a duty on such
goods at a rate expressed in a form or method different from the form or method in which the
statutory duty is leviable and any exemption granted in relation to any excisable goods in the
manner provided in this sub-section shall have effect subject to the condition that the duty of
excise chargeable on such goods shall in no case exceed the duty statutorily payable.

Section 5A(2A) provides that the Central Government may, if it considers it necessary or expedient
so to do for the purpose of clarifying the scope or applicability of any notification issued or order
issued, insert an Explanation in such notification or order, as the case may be, by nofification in the
Official Gazette at any fime within one year of issue of the nofification or order, and every such
Explanation shall have effect as if it had always been the part of the first such nofification or order,
as the case may be.
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2.6 GOODS

"Goods'’ has not been defined in the cenfral Excise Act, 1944.
As per Article 366(12) of the Constitution of India, *'Goods' means all articles, materials and commodities.

Section 2(7) of Sale of Goods Act, 1930 defines ‘Goods’ to mean every kind of movable property other
than actionable claims and money and includes stocks and shares, growing crops, grass and things
aftached to and forming part of the land, which are agreed to be served before sale or under the
confract of sale.

These articles, materials and commodities must be movable and marketable. [Decision of the Supreme
Court of India in the case of Union of India vs Delhi Cloth and General Mills Ltd (1977)].

Those movable and marketable goods must be excisable goods as per section 2(d) of the Central
Excise Act, 1944. Those excisable goods must be manufactured in India as per section 2(f) of the
Cenftral Excise Act, 1944 which includes any process incidental or ancillary to the completion of the
manufactured product. [Decision of the Supreme Court in the case of Wallace Flour Mills Ltd Vs
Commissioner of Central Excise (1989)].

Basic conditions for levy of Duty Under Section 3

It is obvious from section 3(1) that, to aftract excise duty, the following conditions must be fulfilled:
e There should be movable goods;

e The goods must be excisable;

e The goods must be manufactured or produced; and

¢ The manufacture or production must be in India.

Goods manufactured or produced in SEZ are “excluded excisable goods”. This means, that the goods
manufactured or produced in SEZ are “excisable goods” but no duty is leviable, as charging section
3(1) excludes these goods. Thus, the goods manufactured in SEZ are not “exempted goods”. They can
be termed as “excluded excisable goods”.

As per explanation fo section 2(d), ‘goods’ includes any article, material or substance which is capable
of being bought and sold for a consideration and such goods shall be deemed to be marketable’.

Basic Ingredients

From the above definitions of ‘goods’, the two essential elements of goods are emanated:
()  They should be movable, and

(i)  They should be marketable.

2.6.1 Goods must be Movable

In order to be movable, an article must fulfill two conditions:

(i) It should come into existence (as a result of manufacture); and

(i) It should be capable of being moved to market to be bought and sold.

Thus, goods must exist. Where goods have not come into existence, they cannot be moved as well. So
long as the goods have not come into existence, no question of levy of excise duty would arise. It has
been observed that the word ‘manufacture’ or ‘production’ are associated with movables.

In Municipal Corporation of Greater Mumbai v. Union of India, a petrol pump of huge storage capacity
which was not embedded to earth but which could not be removed without dismantling was held to
be immovable in nature.
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e
In Sirpur Papers Mills Ltd. V. CCE the machinery embedded to a concrete base to ensure its wobble
free operation was held to be a movable property.

CBEC has clarified that whatever is attached to earth, unless it is like a free/building/similar thing, shall
not necessarily be regarded as immovable property if the
whole purpose behind such aftaching to the concrete base is
fo secure maximum operational efficiency and safety.

Thus, excise duty cannot be levied on immovable property.

Example 4: A Ltd. was engaged in fabrication, assembly and
erection of waste freatment plant. The plant could not function
as such until it was wholly built including civil construction. A
Ltd. purchased duty paid parts of water treatment plant in
unassembled form and assembled to the ground with civil
work. Hence, excise duty is not required to pay. Because, the
product emerges as immovable in nature. Larsen & Toubro Limited v UOI 2009 (243) ELT 662 (Bom).

Waste Water Treatment Plant is
an immovable property

Example 5: M/s X Ltd., engaged in the manufacture of drums mix/hot mix plant by assembling and
installing its parts and components. The machine is fixed by nuts and bolts to a foundation not because
the intenfion was to permanently attach it to the earth, but because a foundation was necessary to
provide a wobble free operation to the machine. Hence, the Supreme Court held that the plants in
question were not immovable property. Consequently, duty would be levied on them [CCE v Solid &
Correct Engineering Works and Ors 2010 (252) ELT 48 1 (SC)].

Drum Mix Plant Hot Mix Plant

2.6.2 Goods must be Marketable

Marketability denotes the capability of a product, of being put into the market for sale. Where goods
are not marketable, excise duty cannot be charged on them. Marketability is the decisive test for
durability. The article must be capable of being sold to consumer without any additional thing.

The test of marketability will depend on the facts and circumstances of each case. It is a question of
fact. The vendibility or marketability test includes the following three essential components: -

(a) the goods should be capable of being sold in the market,
(b) the goods should be capable of being sold ordinarily, and

(c) the goods should be capable of being sold as such.
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The following points can be noted -

i.  Marketability is to be decided on the basis of condition in which goods are manufactured or
produced.

i. Everything that is sold is not necessarily ‘marketable’.
ii. Waste and Scrap can be ‘goods’ but dutiable only if ‘manufactured’ and are mentioned in Tariff.

iv. The marketability test requires that the goods as such should be in a position to be taken to
market and sold. If they have to be separated, the test is not satisfied. Thus, if machinery has to
be dismantled before removal, it will not be goods - Triveni Engineering v. CCE AIR 2000 SC 2896 =
2000 AIR SCW 3144 = 40 RLT 1 = 120 ELT 273 (SC).

v. Branded Software is goods. However, service tax will be payable on tailor made software (w.e.f.
Finance Act, 2008).

Shelf-life of 2 to 3 days sufficient for Marketability:

The Apex Court namely the Supreme Court ruled that short shelf-life could not be equated with no
shelf-life. A shelf-life of 2 to 3 days was sufficiently long enough for a product to be commercially
marketed. Shelf-life of a product would not be a relevant factor fo test the marketability of a product
unless it was shown that the product had absolutely no shelf-life or the shelf-life of the product was such
that it was not capable of being brought or sold during that shelf-life.

Hence, product with the shelf life of 2 to 3 days was marketable and hence, excisable [Nicholas Piramal
India Ltd v CCEx., Mumbai 2010 (260) ELT 338 (SC)].

Theoretical possibility of product being sold is not sufficient to establish the marketability of a product:

It means to say that a product known in the market with a nomenclature is not sufficient for marketability
unless for the said product there is a buyer to buy it.

Example é: M/s X Ltd. manufactured Double Textured Rubberized Fabric (i.e. upper lace of the shoe)
and removed from the factory for job work, it has no marketability, because the said product known in
the market with no buyer [Bata India Ltd. v CCE 2010 (252) ELT 492 (SC)].

Case Laws

(a) In Cipla Ltd. V Union of India, it was held by the Karnataka High Court that for dutiability, a
product must pass the test of marketability, even if it is a transient item captively consumed in
the manufacture of other finished goods and that the onus is on the Department to produce
evidence of marketability.

(b) InUOI v Indian Aluminium Co. Ltd. v CCE, the Supreme Court held that marketability of a product
must be for its dutiability. Mere manufacture or specification of an article in Tarrif is not enough.

(c) InBhorIndustries Ltd. v CCE, the Supreme Court held that the mere inclusion of a particular article
in the Tariff Schedule will not render it liable to excise duty. The marketability of that article is
of primary importance. The decision given in this case was a turning point because prior to this
decision, it was normal to treat all goods in the Tariff Schedule, as chargeable to duty regardless
of the test of marketability.

(d) In Union Carbide India Ltd. v UOI & Geep Industrial Syndicate Ltd. v Central Government, the
Supreme Court held that intermediate products, which were in a crude form, would not constitute
goods. In this case, aluminium cans produced by the extrusion process were not to be goods, as
they were neither capable of being sold nor were marketable.
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-

Bags are movable and marketable Commercial buildings are immovable even
Excise Duty can be levied on bags though marketable, Excise Duty cannot be levied
on commercial buildings

2.6.3 Excisable Goods

Section 2(d) of Central Excise Act, defines Excisable Goods means ‘Goods specified in the First Schedule
and the Second Schedule to Cenftral Excise Tariff Act, 1985 as being subject to a duty of excise and
includes salt. As per explanation to section 2(d), ‘goods’ includes any article, material or substance
which is capable of being bought and sold for a consideration and such goods shall be deemed to
be marketable'. Thus, unless the item is specified in the Central Excise Tariff Act as subject to duty, no
duty is leviable.

In terms of the above definition of ‘Excisable Goods, it may be held that all those goods, which are
specified in the Tariff Schedule are ‘Excisable Goods'. However, question arises as to whether those
goods, which are exempted from duty by a nofification, but find a place in the tariff schedule, are
excisable goods. To answer this question we should know two terms namely dutiable goods and non-
dutiable goods.

i Dutiable goods mean excisable goods which has rate of duty greater than 2% per cent.

i.  Non-dutiable goods or exempted goods mean excisable goods which has rate of duty nil or 0% or
1% or 2%.

Therefore, both dutiable and non-dutiable goods are called as excisable goods.

Impact: Manufacturers paying excise duty @1% or 2% as the case may be are not eligible for claiming
CENVAT Credit. Since, these goods are called as exempted goods.

By analyzing the definition, the following two important ingredients of excisable goods are found :
(a) Goods must be specified in the Schedule to the Cenftral Excise Tariff Act, 1985;
(b) The goods so specified must be subject to duty.

(c) "Non-Excisable goods” are that goods which has not been very clearly mentioned in the Central
Excise Tariff Act before they are manufactured.

2.6.4. The goods must be Manufactured or Produced in India

The term manufacture as understood under Excise Law refers to a process involving the conversion
of an input info a completely different output. Goods manufactured in Special Economic Zone are
not exigible to excise duty as they are excluded from the scope of charging provisions of section 3 of
Central Excise Act, 1944. However the goods manufactured by 100% EOU will be attracted if goods are
cleared for domestic tariff area.

Excisable Goods manufactured in the state of Jammu and Kashmir aftracts the excise duty since, the
Central Excise Act, 1944 extended to the whole of India.
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The Central Excise Act, 1944 has been extended to the designated areas in the Contfinental Shelf and
Exclusive Economic Zone (EEZ) of India (vide Nofification No. 166/87-CE, dated 11.6.1987).

Exclusive Economic Zone extends to 200 nautical miles from the base line of the coast. It means goods
manufactured outside EEZ excise duty does not attract.

The entire concept of Goods Manufactured in India has been explained in the following diagram:

Goods Manufactured in India

4 v
Goods Specified in CETA, 1985 Goods Not Specified in CETA, 1985

\ 4 A 4

Excisable Goods

A 4 A 4

Dutiable Goods Non-dutiable Goods

Non- excisable Goods

|
v

v

Movable Goods

Non-movable Goods

v

v

Marketable Goods

Non- marketable Goods

A 4

Excise Duty Payable

v v

No Excise Duty

2.7 EXCISABILITY OF PLANT & MACHINERY, WASTE AND SCRAP

2.7.1 Excisability of Plant & Machinery

In view of Entry No. 84 of List-l Seventh Schedule to the Constitution of India, duty of excise could
be levied only on movable and marketable goods and not on immovable property. The goods are

classified and charged to duty according to the state and condition in which they are removed from
the factory.

Assembly of Plant & Machinery at Site:

Mere bringing together of parts of a plant and machinery at site cannot be termed to be manufacture
and hence, assembled plant cannot be treated to be goods.

Where assembly of parts and components brings out a different recognizable marketable product,

before its installation or erection or attachment to the earth, it would be goods and hence chargeable
to duty.
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In Sirpur Paper Mills Ltd. v CCE, the Supreme Court held that machinery assembled and erected at site
from bought out component was held to be goods and hence chargeable to duty, as it was attached

to earth for operational efficiency and could be removed and sold.

However, in Triveni Engineering v CCE the Supreme Court overruled its decision given in Sirpur case and
held that the marketability test, essentially, requires that goods should be in such condition, as could
be brought as such to the market and sold, but if machinery requires dismantling before removal, it
cannotf be goods and hence, not chargeable to duty.

2.7.2 Excisability of Waste & Scrap

Section 3 imposes duty on manufacture of goods. Waste and scrap are not manufactured, but arise
as aresult of manufacture of the final product. Therefore, generally, there should not be levied any tax
on the waste and scrap. Thus, waste and scrap can be ‘goods’ but dutiable only if ‘manufactured’
and are mentioned in Tariff.

In view of the amendment made by the Finance Act, 2008 in the definition of excisable goods under
Section 2(d) of the Cenftral Excise Act, 1944, which include bagasse, aluminium/zinc dross and other
such products termed as waste, residue or refuse which arise during the course of manufacture and
are capable of being sold for consideration would be excisable goods and chargeable to payment
of excise duty [Circular No. 904/24/09-CX, dated 28.10.2009].

Case Laws

In 1987 in the case of Modi Rubber Ltd., it was held that even though the waste was capable of
fetching some amount of sale, it would not be chargeable to excise duty. Similar decision was given in
the case of Captainganj Disfilleries.

Laterin 1989, the criteria for determining, whether waste generated would be excisable or not was laid
down in the case of Asiatic Oxygen Limited v CCE. The Tribunal held that the question as to whether
waste would be charged to duty or not would depend on:

(a) whether a process of manufacture has taken place,
(b) whether the waste generated is marketable, and
(c) whether the product named in the Tariff.

2.8 MANUFACTURE

Any taxable event for central excise duty is manufacture or production in India. The word ‘produced’
is broader than ‘manufacture’ and covers articles produced naturally, live products, waste, scrap etc.
Manufacture means to make, to inset, to fabricate, or to produce an article by hand, by machinery or
by other agency. To manufacture is to produce something new, out of existing materials.

i ‘Manufacture’ means :

(a) Manufacture as specified in various Court decisions i.e. new and identifiable product having
a distinctive name, character or use must emerge or

(b) Deemed Manufacture.
i. Deemed Manufacture is of two types —

(a) CETA specifies some processes as ‘amounting fo manufacture’. If any of these processes
are carried out, goods will be said to be manufactured, even if as per Court decisions, the
process may not amount to ‘manufacture’, [Section 2(f) (ii)].

(b) Inrespect of goods specified in Third Schedule to Central Excise Act, repacking, re-labelling,
putting or altering retail sale price efc. will be ‘manufacture’. The goods included in Third
Schedule of Cenftral Excise Act are same as those on which excise duty is payable u/s 4A on
basis of MRP printed on the package. [Section 2(f)(iii) w.e.f. 14-5-2003].
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2.8.1 Definition
Section 2(f) defines the term ‘Manufacture’ to include any process:
(i) incidental or ancillary to the completion of a manufactured product; and

(i) which is specified in relation to any goods in the Section or Chapter Notes of the Schedule to the
Central Excise Tariff Act, 1985, as amounting to manufacture or,

(i) which, in relation to the goods specified in the Third Schedule, involves packing or repacking of
such goods in a unit container or labeling or re-labelling of containers including the declaration
or alteration of retail sale price on it or adoption of any other freatment on the goods to render
the product marketable to the consumer. And the word “manufacturer” shall be construed
accordingly and shall include not only a person who employs hired labour in the production
or manufacture of excisable goods, but also any person who engages in their production or
manufacture on his own account.

[Clauses (i) and (iii) are called Deemed Manufacture]

And the word “manufacturer” shall be construed accordingly and shall include not only a person who
employs hired labour in the production or manufacture of excisable goods, but also any person who
engages in their production or manufacture on his own account”.

Thus, according to the above definition, the manufacturer is a person:
(a) who manufactures or produces any excisable goods, or

(b) carries on any process incidental or ancillary to the completion of the manufactured products.

Case Laws

It was decided in the case of “Union of India v Delhi Cloth & General Mills Ltd” that, the manufacturer
of vanaspati used to purchase oil from market and vanaspati was manufactured after subjecting the
oil with various processes. The excise was paid on vanaspati. The Excise Department contended that
during the process of manufacture of vanaspati, vegetable non-essential oil was produced, which is a
separate dutiable product. The court decided that :

Manufacture implies a change, but every change is not manufacture and yet every change of an
article is the result of freatment, labour and manipulations. But something more is necessary and there
must be transformation; a new and different arficle must emerge having a distinctive name and
character or use.”

Based on the above definition, the Court held that mere processing of basic oils did not amount to
manufacture, because it is not marketable product. The refined oil requires deodorization before
marketing.

In South Bihar Sugar Mills Ltd. v UOI the Supreme Court held that there must be such a fransformation
that a new and different artficle must emerge having a distinctive name.

In Ujagar Prints v UOI, the Supreme Court held that the generally accepted test to ascertain whether
there was a manufacture, is whether the change or the series of changes brought about by the
application of processes should take the commodity to the point, where commercially can no longer
be regarded as the original commodity, but instead is recognized as a distinct and new article that has
emerged out of and because of the result of processes.

Example 8: X Ltd is engaged in the activity of conversion of gray cloth into embroidered dyed cloth. In
the course of the various activities it gets the sizing done by S and dyeing by D. The cost of gray cloth is
350 per meter. S charges X 10 per meter for sizing and D charges X 30 per meter. The finished product
is sold by X Ltd for X 100 per meter. In the context of Central Excise Act, 1944, is there any manufacture
involved?2 Who will be regarded as the manufacturer in this situation?
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Answer:

As per the decided case law of the Supreme Court in Ujagar Paints v Union of India (1998), the end
product should be one which is distinctive in name, usage and commercial character. In the given
case, consequent to the value addition made to the grey cloth which is the input, the end product
which emergesis commercially different with its own price structure, customs and commercial incidents.
Hence, there is manufacture within the meaning of section 2(f) of the Cenftral Excise Act, 1944.

It is not necessary that manufacturer should be the owner of the end product. Hence, in the given
case, S and D will be regarded as manufacturers.
2.8.2 Assembly or Repair or Production- Whether the same is Manufacture

Assembly involves use of certain duty paid components to bring intfo existence an operational or
functional product. As per the cardinal list laid down by the Supreme Court in Emperor Industries case,
“any process would amount to manufacture if as a result of the said process the object has been
fransferred infto a commercially known new and different product™”.

Thus, where assembly brings into existence of a new commercially known different product, however
minor the consequent change, it would amount fo manufacture.

Example 9: M/s Antony India Ltd. imported various components of TV (i.e T.V parts) in different
consignments separately. They assembled these parts to bring into existence TV, it is a complicated
procedure. Therefore, components cannot be considered as if they were finished goods. Hence,
assembling of TV parts called as manufacture.

However, in Enfield India Ltd. case the tribunal held that an assembly, repair or reconditioning only
improves the quality of performance of something which is not otherwise useful or fit to use, it would
be manufacture.

Explanation as to what is not Manufacture

Any activity shall not be deemed to be manufacture, only because it has been so written in the licence
granted. The following are not manufacture :

(a) Natural activity, even if carried otherwise, e.g. drying yarn in natural sun;

(b) Processing of duty paid goods;

(c) Purchasing various item and putting info a container and selling them;

(d) Obtaining of natural products;

(e) Testing/quality confrol of items manufactured by others;

(f) Cutting and polishing of diamond;

(g) Upgradation of computer system;

(h) Printing on glass bottles;

(i)  Affixing brand name;

()  Crushing of boulders info smaller stones.

Example 10: Cigarettes were wrapped in it with the help of roll of Aluminum Foil. It did not change
the nature and substance of foil. The said process did not render any marketable value, only made it
usable for packing. CCE v. GTC Industries Ltd. 2011 (266) E.L.T. 160 (Bom.)].

2.8.3 Explanation about Incidental & Ancillary Process

‘Incidental’ means anything that occurs incidentally. It refers to occasional or casual process.
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‘Ancillary’ means auxiliary process, which unless pursued, shall not result intfo manufacture of the
product. The definition of ‘manufacture’ under section 2(f), of the Cenftral Excise Act includes the
processes which are ‘incidental or ancillary to the completion of a manufactured product’. A process
can be regarded as incidental or ancillary to the completion of the manufactured product, if it comes
in relation to the finished product. It is immaterial whether the process is significant or inessential. On the
other hand, where a process is not connected to the manufacture of the final product, it cannot be
termed as incidental or ancillary.

Example 11: Mr. Ram use to purchase duty paid MS fubes from its manufacturers and cut the same into
requisite length. Thereafter, put it in the swaging machine for undertaking swaging process whereby
dies fitted in the machine imparted “folds” to the flat surface of the MS tube/pipe. The Department
took the plea that swaging process amounted fo manufacture and hence duty was payable on the
goods manufactured by Mr. Ram.

Answer:

As per Section 2(f) of the Cenftral Excise Act, 1944, Manufacture includes ‘any process incidental or
ancillary to the completion of a manufactured product’. However, input and output must be different
with each other. Therefore, the process of swaging amounts to manufacture. Mr. Ram was liable to
pay the duty. [Prachi Industries v CCEx., Chandigarh 2008 (225) ELT 16 (SC)]

Intermediate Products & Captive Consumption

The definition of manufacture under section 2(f) implies that manufacture would take place even at
an intermediate stage, so long as the infermediate product is commercially and distinctly identifiable.

Intermediate products are such products, which are produced in a process naturally in the course of
manufacture of a finished product, which involves more than one process. Thus, such products are
output of one process and input for the subsequent process. Captive consumption means consumption
of such output of one process in the subsequent process. Generally, the infermediate products do not
have any marketable identity and can hardly be sold in the market.

In the case of JK Spinning &Weaving Mills v UOI the Supreme Court held that the captive consumption
would amount to removal, hence chargeable to duty. However, in Union Carbide v UQOI, the Supreme
Court held that an infermediate product would be chargeable to excise duty, only if it is a complete
product and can be sold in the market to a consumer. This decision was affirmed in Bhor Industries v
UuQol.

2.9 MANUFACTURER

Manufacturer is the person who actually brings new and identifiable product into existence.

(i)  Duty liability is on manufacturer in most of the cases.

(i)  Mere supplier of raw material or brand name owner is not ‘manufacturer’.

(i) Loan licensee is not ‘manufacturer’.

Loan licensee can be treated as manufacturer only if the manufacture is carried out by use of his own
raw material under his own supervision by hiring the premises and equipment shift-wise or otherwise.
Exception:

Brand owners Liable to pay Excise Duty (w.e.f. 1-3-2011)

In case of ready-made garments and made-up articles of textiles manufactured on job-work basis,
liability to pay excise duty and comply with the provisions of the Cenftral Excise Rules, 2002 is on the
merchant manufacturer (i.e. person on whose behalf the goods are manufactured by job workers,
namely owner of raw materials), as per rule 4(1A) of the Central Excise Rules, 2002 (vide Notification
No. 4/2011 C.E. df. 1-3-2011).
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Example 12: X Pvt. Ltd is job worker located af Tambaram South, Chennai, received raw material for
manufacture of articles of apparels, clothing accessories, knitted or crocheted and worn clothing from
Peter England a brand owner. Hence, the liability to pay excise duty is on brand owner namely Peter
England.

Who is a Manufacturer as per Statute

The following are held to be manufacturer:

(a) Person manufacturing for own consumption,

(o) Person hiring labour or employees for manufacturing,
(c) A job-order worker,

(d) A confractor.

Who is not a Manufacturer

The following have been held as not to be a manufacturer :

(a) Where an activity is not a manufacture;

(b) Brand Owners, if their relafion with the manufaturer is ‘Principal to Principal’ basis.
(c) Labour Contractors, who supply labor;

(d) Loan licensee.

(e) Raw material supplier is not manufacturer

Example 13: Assessee repairs his worn out machineries /parts with the help of welding electrodes, mild
steel, cutting tools, M.S. Channel, M.S. Beam etc, in this process M.S. Scrap and Iron Scrap generated.
Repairing activity in any possible manner cannot be called as a part of manufacturing activity in
relation to production of end product. The generation of metal scrap or waste during the repair of
worn out machineries/parts of cement manufacturing plant does not amount to manufacture. GRASIM
INDUSTRIES LTD v UOI 2011 (273) E.L.T 10 (S.C.)

Dutiability of Packing, Labelling and Repacking Activities

Section 2(f) of the Cenfral Excise Act, defines ‘Manufacture’ to include any process, which is specified
in relation to any goods in the Section or Chapter notes of the Schedule to the Central Excise Tariff Act,
1985 (CETA) as amounting fo manufacture. Thus, the process may not amount to manufacture as per
principles evolved by Courts, but the same may be liable to excise duty, if it is defined as amounting to
manufacture under CETA.

This provision seemingly includes the process like packing, labeling, re-labelling, re-packing into
manufacture, though otherwise these processes are not ‘manufacture’ as no new product emerges. In
fact, these processes are adjunct to manufacture. The manufacture shall be complete only when the
product is rendered marketable and movable and for this purpose packing is an inevitable process.
Therefore, packing and associated with that the labeling is a part of the manufacturing process.

In CCE v Prabhat Packging Ltd., the Tribunal has held that repacking of an already manufactured
product would not amount to manufacture in excise law, since repacking does not result into a new
commercially distinct product.

Labelling on packaged products is also not manufacture, since in the common market parlance a
labeled and unlabelled product is freated as the same product and the distinction as such is made.
The principle was affirmed in the case of Pioneer Tools and Appliances Ltd. v UOI by the Bombay High
Court.
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2.10 CLASSIFICATION OF GOODS

Central Excise Duty is chargeable on the goods, which are manufactured in India and are subject to
excise duty. However, all goods cannot be charged with the same rate of duty. Therefore, the goods
need fo be grouped info separate categories and sub-categories, for which the rate of excise duty
may be determined. This identification of goods through groups and sub-groups is called classification
of goods.

The rate of duty is found out by classifying the product in its appropriate heading under Central Excise
Tariff. The Cenftral Excise Tariff Act, 1985 (CETA) classifies all the goods under 96 chapters and specific
code is assigned to each item. CETA is based on Internatfional Convention of Harmonised System of
Nomenclature (HSN), which is developed by World Customs Organisation (WCQO) (That time called as
Customs Cooperation Council). This is an International Nomenclature standard adopted by most of
the Countries to ensure uniformity in classification in International Trade. HSN is a multi purpose 6 digit
nomenclature classifying goods in various groups. Central Excise Tariff is divided in 20 broad sections.
Section Notes are given at the beginning of each Section, which govern enftries in that Section. Each of
the sections is divided into various Chapters and each Chapter contains goods of one class. Chapter
Notes are given at the beginning of each Chapter, which govern entries in that Chapter. There are 96
chapters in Central Excise Tariff. Each chapter and sub-chapter is further divided into various headings
and sub-headings depending on different types of goods belonging to same class of products.

The Central Excise Tariff Act, 1985 (CETA) came into force w.e.f. 28th February, 1986.
The main features of the Excise Tariff are:

e The Cenftral Excise Tariff has been made very detailed and comprehensive as all the technical and
legal aspects in relation to goods have been incorporated in it.

e The Excise Tariff is based on the Harmonised System of Nomenclature, which is an internationally
accepted product coding system formulated under the GATT (General Agreement on Tariffs and
Trade).

* The goods of the same class have been grouped together to bring about parity in freatment and
restrict the dispute in classification matter.

e The Central Excise Tariff provided detailed clarificatory notes under each section/chapter.

* The interpretation of the Tariff have been provided for at the beginning of the Schedule. All the
section notes, chapter notes and rules for interpretation are legal notes and/therefore serve as
statutory guidelines in classification of goods.

e The Tariff is designed to group all the goods relating to one industry under one chapter from one
raw material in a progressive manner.

2.10.1 Harmonised System of Nomenclature (HSN)

Goods are classified under Central Excise Tariff Act based on the *Harmonized System of Nomenclature”
having eight digit classifications. All goods are classified using 4 digit system. These are called ‘headings’.
Further 2 digits are added for sub-classification, which are termed as ‘sub-headings’. Further 2 digits are
added for sub-sub-classification, which is termed as ‘tariff item’. Rate of duty is indicated against each
‘tariff item’ and not against heading or sub-heading.

Harmonised System of Nomenclature (HSN) is an infernationally accepted product coding system,
formulated to facilitate trade flow and analysis of frade statistics. The system was developed by World
Customs Organisation (WCQO), which was earlier known as Customs Cooperative Council. HSN was
adopted by International Convention of Harmonised System of Nomenclature.
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The CETA is also based on the HSN pafttern, of course, with some deviation. HSN has got commercial as
well as judicial recognition.

Example 14:

Chapter XXXX

Sub Chapter XXXX

Heading ------ (Four digits)
Sub-heading - (Six digits)
Tariff tem e (Eight digits)
Rate %

2.10.2 Trade Parlance Theory/ Commercial Parlance

If a product is not defined in the Schedules and Section Notes and Chapter Notes of the Central Excise
Tariff Act, 1985, then it should be classified according to its popular meaning attached to it by those
dealing with it i.e., in its commercial sense.

2.10.3 Interpretative Rules of CETA

The Central Excise Tariff Act, 1985 incorporates six rules of interpretation, which together provide
necessary guidelines for classification of various products under the schedule. Rules for Interpretation
of Schedule to Tariff are given in the Tariff itself. These are termed as ‘General Interpretative Rules’
(GIR). GIR (General Interpretative Rules) are to be applied for interpretation of Tariff, if classification is
not possible on the basis of tariff entry and relevant chapter notes and section notes. Following are the
steps of classification of a product.

(1) Rule 1 provides that the fitles of sections, chapters and sub-chapters are provided for ease of
reference and headings along cannot be used for classification. The determination as to where
the goods fall would be dependent on the relevant section and chapter notes contained in the
tariff.

Rules for interpretation are not invokable if the section and chapter notes clearly determine the
classification.

Example 15: Mr. A manufactured wooden table. There is no ambiguity or confusion while classifying the
said product. Hence, the said product can be classified as wooden table.

(2) Ifmeaning of word is not clear, refer to frade practice. If trade understanding of a product cannot
be established, find technical or dictionary meaning of the term used in the tariff. We may also
refer to BIS or other standards, but tfrade parlance is most important.

Example 14: Glass mirror cannot be classified as Glass and Glassware because glass loses its basic
character after it is converted into mirror. It means that mirror has the reflective function [Atul Glass
Industries Ltd v CCE (SC) (1986)]

Example 17: M/s. Baidyanath Ayurved Bhawan Limited manufacturing a product called “Dant Manjan
Lal” (DML). The assessee contended that the product DML was a medicament under Chapter sub-
heading 3003.31 of the Central Excise Tariff Act, 1985. However, the stand of the Department was
that the said product was a cosmetic/toiletry preparation/tooth powder classifiable under Chapter
heading 33.06, by considering common parlance test.

As long as product has popular meaning and understanding which is attached to such products by
those using the product and not to the scientific and technical meaning of the terms and expressions
used. Hence, it is important to note how the consumer looks at a product and his perception in respect
of such product.
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Moreover, merely because there is some change in the tariff entries, the product may not change its
character. Therefore, it has to be classified as a tfooth powder and falls under cosmetics.

Hence, the Department stand is correct. CCEx., Nagpur v Shree Baidyanath Ayurved Bhawan Ltd. 2009
(237) ELT 225 (SC)

(3) Principle for classification of incomplete or unfinished goods — Rule 2(a):

Rule 2(a) specifies that if the incomplete or unfinished goods have the essential characteristics of
the complete or finished goods, then such goods would be classified in the same heading as the
complete goods. Complete or finished goods would cover goods removed in unassembled or

disassembled form.

Example 18: Motor Car not fitted with wheels or tyres will be classified under the heading of Motor
Vehicle.

(4) Mixture or Combinations of goods falls under different classifications —Rule 2(b):

Any reference in a heading to a material or substance shall be taken to include a reference to
mixtures or combinations of that material or substance with other materials or substances. Any
reference to goods of a given material or substance shall be taken to include areference to goods
consisting wholly or partly of such material or substance. The classification of goods consisting of
more than one material or substance shall be according to the principles of rule 3.

Example 19: The Motfor Car contains the stereo (music system), here two different products namely
Motor Vehicle and Electronic System, hence we have to refer the Rule 3 for solution. It means to say
that if Rule 2(b) is applied, or for any other reason, goods are prima facie classifiable with two or more
headings then classification shall be under Rule 3.

(5) If ambiguity persists, find out which heading is specific and which heading is more general. Prefer
specific heading:- Rule 3(a).

Example 20: Electrical lighting used for motor vehicles is more specifically classified as part of motor

vehicle.

(6) If problem is not resolved by Rule 3(a), find which material or component is giving ‘essential
character’ to the goods in question - Rule 3(b).

Example 21: Cell phone which consist a calculator will be called as Cell phone and not a Calculator.
It means to say that the classification should be done according to its main function and additional
function may be ignored.

(7) If both are equally specific, find which comes last in the numerical order in the Tariff and take it -
Rule 3(c).

Example 22: If a product by virfue of its essential character comes under two headings namely 8512
and 8513 equally then the said product can be classified under the heading 8513 (i.e. Latter the better)

(8) In case where the goods cannot be classified based on the above principles, they would be
classified under the head appropriate to the goods to which they are most akin — Rule 4.

Example 23: Manufacturer manufacturing the following products can be understood as most akin
products:

(a) Window mirror of the car
(b) Front mirror of the car

(?) Packing material is to be classified in the heading in which the goods packed are classified — Rule
5.
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Example 24: packing material used as cases for camera classifiable as camera product.

(10) Goods compared at the same level of sub-headings- Rule 6: The classification of goods in the sub-
headings of a heading shall be determined according to the terms of those sub-headings and
any related sub-heading Notes and, mutatis mutandis, to the above rules, on the understanding
that only sub-headings at the same level are comparable. For the purposes of this rule the relative
Section and Chapter Notes also apply, unless the context otherwise requires.

It means that if one heading contains 4-5 sub-headings, these sub-headings can be compared
with each other. However, sub-heading under one heading should not be compared with the
sub-heading of another heading.

As regards the Interpretative Rules, the classification is to be first tested in the light of Rule 1. Only
when it is not possible fo resolve the issue by applying this Rule, recourse is faken to rules 2,3 and 4
in seriatim.

2.10.4 Steps in Classification
The following steps are involved in classification:

(i)  First reference is made to the heading and sub-heading, together with corresponding section
notes and chapter notes. In case of no ambiguity, as per Rule 1, the classification would be final.

(i)  Where the product name is not clear, reference is made to the common trade practice, further
reference may be made to dictionary meaning or technical terminology, if the product name is
not understood in common trade practice or, it is a new product.

(i) In case of incomplete or un-finished goods, the essential characteristics of the product must be
matched with the known finished product. In case of similarity, it should be classified, as per Rule
2, under the same heading.

(iv) In case of ambiguity Rule 3(a) should be applied and specific heading should be preferred over
general heading.

(v) IfRule 3(a) does not apply, goods should be classified, as per rule 3(b) as if they consist of material
or components which give them their essential character.

(vi) When goods cannot be classified with reference to rules 3(a) and 3(b), they should be classified,
as per Rule 3(c) under the heading, which occurs last in numerical order.

(vii) In case of residuary items classification should be made as per Rule 4 under heading, which is most
akin to the goods in question.

2.10.5 Tariff Commission and other Tariff Authorities

The Tariff Commission was established in September 1997. The Commission functions as an expert body
to recommend appropriate tariff levels keeping in mind the larger economic interests of our country.
Bureau of Industrial Costs & Prices was merged with the Commission in April 1999, to provide in-house
support. The Commission also conducts studies on costing and price fixation referred to it by Central
Ministries and Agencies. Matters concerning State Governments and their agencies have also been
the subject of study by the Commission.

The Commission is headed by a Chairman in the rank of Secretary to the Government of India and
assisted by a Member Secretary in the rank of Additional Secretary to the Government of India.

Tariff Commission is the only organization in the public domain having multi-disciplinary tfeams of :-

R Engineers from the field of Science and Technology belonging fto Tariff Commission

i. Cost Accountants/Chartered Accountants from Indian Costs & Account Service (IC&AS)
ii. Economists from Indian Economic Service (IES); and

iv. Statisticians from Indian Statistical Service (ISS).
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The Tariff Commission aims to be a premier knowledge based organisation, and a centre of excellence
in the field of domestic and global market research and in tax, tariff, frade related matters, and realistic
cost/price determination.

Mission of Tariff Commission is fo advise the Government, Public Sector Undertakings (PSUs) and other
client organisations, in a relevant, fair, and unbiased manner to enable and sharpen their decision
making capabilities with practical recommendations.

2.10.6 Functions of Tariff Commission

A: On a reference from Government Tariff Commission undertakes:
i. Fixation of tariffs and all tariff related issues for goods and services.
i. Examination of fransition period for select industries for gradual phasing out of tariffs.
ii. Identification of tariffication process for select economic activities.
iv. To evolve an overall tariff structure and look into tariff rationalization issues.

v. To examine market access offers from trading partners within WTO framework (including
anfidumping and safeguards).

vi. To advise on classification of goods and applicable tariffs on such goods and products.

vii. Such other tasks as may be assigned by the Government from time to time.

B. On suo-moto basis
i To conduct

Detailed impact analysis in select sectors like textiles, agriculture, automobiles, steel,
information technology, chemicals and engineering goods.

li. To maintain & monitor -
Tariff changes of competing and trade partner countries and inventorize tariff rates.
ii. To carry out studies —

On cost of production of different goods and services and its competitiveness in relation to
other countries.

iv. To discharge -

Core functions of the merged Bureau of Industrial Costs & Prices.

2.10.7 When two Exemption Notifications are available, assessee can select either

If applicant is entitled to claim benefit under two different notifications, he can claim more (i.e. better)
benefit and it is the duty of authorities to grant such benefit to applicant — Share Medical Care v. UOI
2007 (209) ELT 321 (SC).

2.10.8 Benefit of Exemption can be claimed at any stage

Even if an applicant does not claim benefit under a particular exemption nofification at initial stage,
he is not debarred, prohibited or estopped from claiming such benefit at a later stage - Share Medical
Care v. UOI 2007 (209) ELT 321 (SC) — gquoted and followed in Cipla Ltd . v. CC (2007) 218 ELT 547
(CESTAT), where it was held that benefit of exemption nofification can be claimed at appellate stage
also.
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2.11 VALUATION OF GOODS

Excise duty is payable on any one of the following basis:

i.  Duly based on production capacity - Some products (e.g. pan masala, rolled steel products)
are perceived to be prone to duty evasion. In case of such products, Central Government, by
notification, can issue noftification specifying that duty on such notified products will be levied and
collected on the basis of production capacity of the factory [section 3A(1) of Central Excise Act
inserted w.e.f. 10th May 2008]. When such notfificationisissued, annual capacity will be determined
by Assistant Commissioner [section 3A(2)(a) of CEA]. Factors relevant to determine production
capacity will be specified by rules issued by Central Government [section 3A(2)(b)(i)].

ii. Specific Duly - It is the duty payable on the basis of certain unit like weight, length, volume,
thickness efc. For example, duty on Cigarette is payable on the basis of length of the Cigarette,
duty on sugar is based on per Kg basis efc.

Example 25:

(a) Excise Duty payable on cigarette is based on the length of the Cigarette. If the length of cigarette
is 5 mm the rate of duty is say ¥ 2 flat irrespective of the price at which it is sold.

(b) Excise duty payable on sugar is based on quintals of sugar. The excise duty is say ¥ 100 per 100 Kg
of sugar produce irrespective of the price at which it is sold.

ili. Tariff value - In some cases, tariff value is fixed by Government from time to time. This is a “Notional
Value” for purpose of calculating the duty payable. Once ‘tariff value' for a commodity is fixed,
duty is payable as percentage of this ‘tariff value' and not the Assessable Value fixed u/s 4.

Products covered under the tariff basis of valuation:
(a) Pan masala packed in retail packs of upto 10 gm per pack
(b) Readymade garments

Example 26: The price of readymade garment is ¥ 500 per unit. Suppose the government fixes a rate
of 60% for computing tariff value. In this case, the tariff value is 60% of ¥ 500 i.e. X 300. If the duty rate is
12.5%, the excise duty payable will be ¥ 300 x 12.5% =% 37.50 per unit

iv. Duty based on basis of Maximum Retail Price printed on carton after allowing deductions - section
4A of CEA.

As per section 4A of the Central Excise Act 1944, MRP provisions will be covered only when the
following two conditions are satisfied:

(a) Goods must be specified under Legal Metrology Act, 2009, w.e.f. 1-8-2011 (earlier Standards
of Weights and Measures Act, 1976).

(b) Those Goods must be mentioned in the notification issued by the Government of India along
with rate of abatement.

Example 27: The MRP of an Air-condition Machine is ¥ 40,000 and the abatement per cent is 40%. The
Excise duty is the BED rate is 12.5% will be as under:

Maximum Retail Price = 3 40,000
Less: abatement (40%) = 3 16,000
Assessable Value = 3 24,000
Central Excise Duty (12.5%) =3 24,000 x 12.5/100 = 3 3,000
Total Excise Duty Payable = 3 3,000
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v. Compounded Levy Scheme - Normal excise procedures and confrols are not practicable when
there are numerous small manufacturers. Rule 15 of Central Excise Rules provides that Cenfral
Government may, by nofification, specify the goods in respect of which an assessee shall have
option to pay duty of excise on the basis of specified factors relevant to production of such goods
and at specified rates. The scheme is presently applicable only fo stainless steel pattas/pattis and
aluminium circles. These articles are not eligible for SSI exemption.

Example 28: (i) The rate of compounded levy in case of cold rolled Stainless Steel pafties/pattas, the
manufacturer has to pay ¥ 30,000 per cold rolling machine per month plus cess as applicable.

(i) The rate of compounded levy on aluminum circles is ¥ 12,000 per machine per month plus cess as
applicable.

(iii) Duty as % based on Assessable Value (i.e. Transaction Value) fixed under section 4 (ad valorem
duty ) (If not covered in any of above)

It means, that payment of excise duties are depends upon value of goods (i.e. ad-valorem duty)
or volume of goods (including production capacity) as the case may be. This concept explained
hereunder:

RATE OF DUTY

CALCULATED @CISE DUD
ON VALUE \Va
\% v
(S AD-VALOREM DUTY NON AD-VALOREM DUTY
e DUTY BASED ON % OF TARIFF VALUE e DUTY BASED ON SPECIFIC RATE
e DUTY BASED ON M.R.P e DUTY BASED ON
COMPOUNDING LEVY SCHEME

e DUTY BASED ON TRANSACTION VALUE

2.11.1 Methods & Techniques of Valuation

Proper valuation of goods manufactured is an integral part towards levy of Excise Duty accurately.
Accordingly, goods manufactured should be valued strictly in the manner as prescribed in the Central
Excise Act, 1944 and rules framed there-under.
2.11.2 Value Under the Central Excise Act, 1944

Value of the excisable goods has to be necessarily determined when the rate of duty is on ad-valorem
basis. Accordingly, under the Central Excise Act, 1944 the following values are relevant for assessment
of duty. Transaction value is the most commonly adopted method.

()  Transaction value under Section 4 of the Cenftral Excise Act.

(i)  Value determined on basis of Maximum Retail Sale Price as per Section 4A of the Act, if applicable
to a given commodity.

(iii) Tariff value under Section 3, if applicable.
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Details of all the methods of valuation are discussed below :
1. Transaction Value

Section 4(3) (d) of the Central Excise Act, as substituted by section 94 of the Finance Act, 2000,
came into force from the 1st day of July, 2000. This section contains the provision for determining
the Transaction Value of the goods for purpose of assessment of duty.

For applicability of transaction value in a given case, for assessment purposes, certain essential
requirements should be satisfied. If anyone of the said requirements is not safisfied, then the
fransaction value shall not be the assessable value and value in such case has to be arrived at
under the valuation rules notified for the purpose. The essential conditions for application of a
fransaction value are :

(a) The excisable goods must be sold by the assessee.

(b) The fransaction is between unrelated parties, i.e, the assessee and the buyer are not related
parties

(c) The price is the sole consideration for the sale.

(d) The goods are sold by an assessee for delivery at the time of place of removal. The term
“place of removal” has been defined basically to mean a factory or a warehouse, and will
include a depot, premises of a consignment agent or any other place or premises from where
the excisable goods are to be sold after their clearances from the factory.

Transaction value would include any amount which is paid or payable by the buyer to or on
behalf of the assessee, on account of the factum of sale of goods. In other words, if, for example,
an assessee recovers advertising charges or publicity charges from his buyers, either at the time of
sale of goods or even subsequently, the assessee cannot claim that such charges are not to be
included in the fransaction value. The law recognizes such payment to be part of the fransaction
value, that is assessable value for those particular transactions.

(1) As perthe Sec.4, fransaction value shall include the following receipts/recoveries or charges,
incurred or provided for in connection with the manufacturing, marketing, selling of the
excisable goods :

[.  Advertising or publicity;

. Marketing and selling organization expenses;
lll. Storage;

IV. Outward handling;

V. Servicing, warranty;

VI.  Commission or

VIl.  Any other matter.

The above listis not exhaustive and whatever elements which enrich the value of the goods before
their marketing and were held by Hon'ble Supreme Court to be includible in *value™ under the
erstwhile section 4 would continue to form part of section 4 value even under section 4 definition.

(2) Thusif in addition to the amount charged as price from the buyer, the assessee recovers any
other amount by reason of sale or in connection with sale, then such amount shall also form
part of the transaction value. Where the assessee includes all their costs incurred in relation
to manufacture and marketing while fixing price payable for the goods and bills and collects
an allinclusive price -as happens in most cases where sales are to independent customers on
commercial consideration - the transaction price will generally be the assessable value.

INDIRECT TAXATION | 2.23<



Central Excise Act, 1944

However, where the amount charged by an assessee does not reflect the true intrinsic value
of goods marketed and total value split up into various elements like special packing charges,
warranty charges, service charges etc. it has to be ensured that duty is paid on correct value.

2.11.3 Inclusions in Assessable Value

()

(ii)

(iif)
(iv)
(v)

(vi)

Packing Charges: Packing charges shall form part of the assessable value as it is a charge in
connection with production and sale of the goods, recovered from the buyer. Under the erstwhile
Sec. 4, inclusion of cost of packing in the value was related to the nature of packing such as
preliminary or secondary ete. Such issues are notrelevant in the Sec. 4 and any chargesrecovered
for packing, whether ordinary or special is includible in the transaction value if the same is not
included in the price of the goods.

In the case of reusable containers (glass bottles, crates etc.), normally the cost is amortized and
included in the cost of the product itself. Therefore, the same is not required to be included in the
value or the product unless it is found that the cost of reusable container has not been amortised
and included in the value of the product.

However, rental charges or cost of maintenance of reusable metal containers like gas cylinders
etc. are to be included in the value since the amount has been charged by reason of, or in
connection with the sale of goods.

Similarly, cost or containers supplied by the buyer will be included in the transaction value of the
goods, as the price will not be the sole consideration of the sale and the valuation would be
governed by Rule 6 of the Valuation Rules, 2000.

Durable and Returnable Packing : In case of durable/returnable containers, all that would be
necessary, as per the Board’s Circular No. 643/34/2002-CX dated 1-7-2002 [2002 (143) E.L.T. T39],
is to include the amortised cost of the container in the price of the product itself; the returnable
deposit taken from the buyer or deposit of the empty container by him would not then be treated
as additional consideration.

Design and Engineering Charges: These charges being an essential process/activity for the
purpose of manufacture shall be included in the Assessable value.

Consultancy Charges: The charges relating to manufacturing/production is included as such
payment is ‘by reason of sale”.

Loading and Handling charges: The charges within the factory are included in Assessable Value.

Royalty Charged in Franchise Agreement: If the agreement is for permission to use the brand
name is included in Assessable value as such payment is ‘by reason of sale’ or ‘in connection with
sale’.

Advance Authorisation Surrendered: If it is surrendered in favour of seller is additional consideration
and includible. It is considered as an Additional consideration. It shall be included if it is paid by or
on behalf of buyer to manufacturer-assessee and not when it is given by third party.

(vii) Price Increase, Variation, Escalation: If there are subsequent to removal of goods cleared from the

factory is not relevant, provided the price is final at the time of removal.

(viii) Free After Sales Service/Warranty charges: It will form part of the transaction value irrespective of

(ix)

whether the warranty is optional or mandatory.

Advertisement and Sales Promotion Expenses Incurred by the Buyer: Manufacturer incurs
advertisement expenditure. These are obviously builtin the selling & distribution cost for determining
the selling price. In addition, often dealers also advertise for the product at their own cost.

Definition of “Transaction Value"” includes charges for “"advertisement, publicity and marketing
expenses”. However, these are includible only if the buyer is liable to pay the amount to assessee
or on behalf of the assessee.
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Thus, advertisement and sales promotion expenses incurred by dealer/distributor, if done on his
own, are not to be included, if transaction between buyer and seller is on principle to principle
basis. This is because the buyer is not incurring these expenses “on behalf of the assessee”.

(x) After Sales Service and Pre Delivery Inspection (PDI) Charges: After sales service and pre delivery
inspection (PDI) are services provided free by the dealer on behalf of the assessee and the cost
fowards this is included in the dealer’s margin (or reimbursed to him).

The value of goods which are consumed by the assessee or on his behalf in the manufacture of
other articles will be on cost construction method only (Rule 8). The assessable value of captivity
consumed goods will be taken at 110% (substituted by 60/2003 (NT.) 5-10-2003) of the cost of
manufacture of goods even if identical or comparable goods are manufactured and sold by
the same assessee as there have been disputes in adopting values of comparable goods. The
concept of deemed profit for notional purposes has also been done away with and a margin of
10% by way of profit efc. is prescribed in the rule itself for ease of assessment of goods used for
captive consumption. The cost of production of captively consumed goods will be done strictly in
accordance with CAS-4.

(xi) Receipts/recoveries of manufacturing, marketing and selling expenses: “Transaction Value”
includes receipts/recoveries or charges incurred or expenses provided for in connection with the
manufacturing, marketing, selling of the excisable goods to be part of the price payable for the
goods sold. In other words, whatever elements which enrich the value of the goods before their
marketing and were held by Hon'ble Supreme Court to be includible in “value” under the erstwhile
Section 4 would continue to form part of Section 4 value even under new Section 4 definition.
Where the assessee charges an amount as price for his goods, the amount so charged and paid
or payable for the goods will form the assessable value. If however, in addition to the amount
charged as price from the buyer, the assessee also recovers any other amount “by reason of
sale” or “in connection with sale”, then such amount shall also form part of the fransaction value
for valuation and assessment purposes. Thus if assessee splits up his pricing system and charges a
price for the goods and separately charges for packaging, the packaging charges will also form
part of assessable value as it is a charge in connection with production and sale of the goods
recovered from the buyer.

(xii) Dharmada Charges: As per CBE&C Circular No. 763/79/2003-CX dt. 21-11-2003 has clarified that
dharmada is includible in Assessable Value and the same view expressed by the Apex Court
namely Supreme Court of India in the case of CCE v. Panchmukhi Engg. Works 2003 (158) EL T 550
(SC).

(xiii) Dealers Margin: Dealer's margin contained provision for rendering pre-delivery inspection and
there after sale services, then amount collected by the dealers towards pre-delivery inspection or
after sale services from the buyer of the goods during the warranty period it would form part of the
assessable value of such goods. Therefore, pre-delivery inspection charges and after sale service
recovered from the buyers of vehicles would be included in the assessable value of vehicles. The
same view confirmed by the Tribunal in the case of Maruti Suzuki India Ltd. v. CCE (2010).

2.11.4 Exclusions from Transaction Value

(i) Taxes and Duties: The definition of transaction value mentions that whatever amount is actually
paid or actually payable to the Government or the relevant statutory authority by way of excise,
sales tax and other taxes, such amount shall be excluded from the transaction value. If any excise
duty or other tax is paid at a concessional rate for a particular transaction, the amount of excise
duty or tax actually paid at the concessional rate shall only be allowed to be deducted from
price.

(ii) Erection, Installation and Commissioning Charges: If the final product is not excisable, the question
of including these charges in the assessable value of the product does not arise. As for example,
since a thermal power, as a whole, is an immovable property and therefore not excisable, no
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(iif)

(iv)

v)

(vi)

duty would be payable on the cost of erection, instigations and commissioning of the steel plant.
Similarly, if a machine is cleared from a factory on payment of appropriate duty and later on
taken to the premises of the buyer for installation/erection and commissioning into an immovable
property, no further duty would be payable. On the other hand if parts/ components of a generator
are brought to a site and the generator erected/installed and commissioned af the site then, the
generator being an excisable commodity, the cost of erection, installation and commissioning
charges would be included in its assessable value. In other words if the expenditure on erection,
installation and commissioning has been incurred to bring intfo existence any excisable goods,
these charges would be included in the Assessable Value of the goods. If these costs are incurred
to bring info existence some immovable property, they will not be included in the assessable value
of such resultant property.

However, ‘fime of removal’ in case of excisable goods removed from the place of removal is
deemed to be the time of clearance of such goods from the ‘factory’. Therefore, the assessable
value is with reference to delivery at the ‘time and place of removal, fransaction value will be the
assessable value.

Freight: It follows from the Valuation Rules that in such categories of cases also if the price charged
is with reference to delivery at a place other than the depot, etc. then the actual or average
cost of transportation (average freight being calculated according to Generally Accepted
Principles of Costing - CAS - 5) beyond the depot/place of sale will not be taken to be a part of
the transaction value and exclusion of such cost allowed on similar lines as discussed earlier, when
sales are effected from factory gate/warehouse. There is no question of including the freight etc.
right upto the buyer’s premises even though delivery may be effected at that place. Delivery
to the carrier at factory gate/depot is delivery to the buyer and element of freight and fransit
insurance are not includible in assessable value. Moreover, the ownership of the goods has no
relevance so far as their transit insurance is concerned. - Escorts JCB Ltd. v. CCE., Delhi-Il - 2002
(146) E.L.T. 31 (S.C) and Prabhat Zarda Factory Ltd. v. CCE. -2002 (146) E.L.T. 497 (S.C). Freight
(actual or average) upto the point of depot etfc. will, however, continue to be included.

Advertising/Publicity Expenditure by Brand Name/Copyright Owner: The expenditure incurred by
brand name/copyright owner on advertisement and publicity charges, in respect of goods will not
be added to assessable value, as such expenditure is not incurred on behalf of the manufacturer-
assessee.

Notional Interest on Security Deposit/Advances: The notional inferest on advances may not be
includible if relation between advance and selling price is only casual. There is ‘relation’ but ‘no
connection in relation to manufacture’.

Interest on Receivables: Asregardsinterest for delayed paymentsitis the normal practice inindustry
to allow the buyers some credit period for which no interest is charged. That is to say, the assessee
allows the buyers some time (normally 30 days, which could be less or even more depending
upon industry) to make the payment for the goods supplied. Interest is charged by him from the
buyer only if the payments are made beyond this period. A question has been raised whether
such interest on receivables (for delayed payments) should form part of the transaction value or
not. As per the earlier practice under Section 4 such amount of interest is not included in “value”.
Also, similar is the practice followed in this regard on the Customs side, where duties are collected
on transaction value basis, and the importers are given certain “free” period for payment or to
pay up interest for delayed payments. As the intfention is not to disturb the existing tfrade practice
in this regard, charges for interest under a financing arrangement entered between the assessee
and the buyer relating to the purchase of excisable goods shall not be regarded as part of the
assessable value provided that :

(a) the interest charges are clearly distinguished from the price actually paid or payable for the
goods;
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(b) the financing arrangement is made in writing; and

(c) where required, assessee demonstrates that such goods are actually sold at the price
declared as the price actually paid or payable.

(vii) Discounts : As regards discounts, the definition of transaction value does not make any direct
reference. In fact, it is not needed by virtue of the fact that the duty is chargeable on the net
price paid or payable. Thus if in any fransaction a discount is allowed on declared price of any
goods and actually passed on to the buyer of goods as per common practice, the question of
including the amount of discount in the tfransaction value does not arise. Discount of any type or
description given on any normal price payable for any transaction will, therefore, not form part of
the transaction value for the goods, e.g. quantity discount for goods purchased or cash discount
for the prompt payment etc. will therefore not form part of the fransaction value.

(i)  cash discount for prompt payment and

(i) interest or cost of finance for delayed payment, when not exorbitant, is to be granted
abatement whether availed or not even under Section 4 - 2006 (204) E.L.T. 570 (Tri- L.B.) - CCE
v. Arvind Mills Ltd.

The differential discounts extended as per commercial considerations on different fransactions to
unrelated buyers if extended can't be objected to and different actual prices paid or payable for
various fransactions are to be accepted for working assessable value. Where the assessee claims
that the discount of any description for a transaction is not readily known but would be known
only subsequently - as for example, year end discount - the assessment for such transactions may
be made on a provisional basis. However, the assessee has to disclose the intention of allowing
such discount to the department and make a request for provisional assessment. Trade discount
not paid to dealers at the fime of invoice preparation but paid later on net sale value was held as
deductabile for valuation purpose by Hon'ble Supreme Court in the case of Commissioner v. DCM
Textiles - 2006 (195) E.L.T. 129 (S.C). Liquidated damages (as for example price reduction for delay
in delivery of goods) is acceptable - 2006 (204) E.L.T. 626 (Tri.) - United Telecom Ltd. v. CCE.

(viii) Deemed Export Incentives Earned on Goods Supplied: Duty drawback cannot be added to
assessable value, especially if there is no evidence of drawback with depression of prices.

(ix) Subsidy/Rebate Obtained by Assessee: A general subsidy/rebate is not to be included as it has
no connection with individual clearances of goods. In case of rebate/subsidy which is directly
relatable to individual clerances, it should not be includible.

(x) Price of Accessories and Optional Bought-out items: There are is not includible in Assessable Value.
2.11.5 Valuation Rules to Determine Assessable Value

As per Section 4(1)(b) of the Central Excise Act, if ‘Assessable Value' cannot be determined u/s 4(1)
(a), it shall be determined in such manner as may be prescribed by rules. Under these powers, Central
Excise Valuation (Determination of Price of Excisable Goods) Rules, 2000 have been made effective
from 1-7-2000.

In Ispat Industries Ltd. v CCE 2006, it was observed that Excise Valuation Rules should be applied serially.
The rules are as below :

(i) Value nearest to time of removal if goods not sold: If goods are not sold at the fime of removal,
then value will be based on the value of such goods sold by assessee at any other fime nearest to
the time of removal, subject to reasonable adjustments. [Rule 4].

The rule applies when price at the time of removal is not available as the goods are not sold by
the assessee at the fime of removal. Thus, this rule should apply in case of removal of free samples
or supply under warranty claims.

In case of new orimproved products or new variety of products, price of similar goods may not be
available. In such case, valuation should be on basis of cost of production plus 10%, in absence of
any other mode available for valuation.

INDIRECT TAXATION | 2.27<



Central Excise Act, 1944

(ii) Goods sold at different place: Sometimes, goods may be sold at place other than the place of
removal e.g. Buyer's place. In such cases, actual cost of fransportation from place of removal upto
place of delivery of the excisable goods will be allowable as deduction. Cost of tfransportation
can be either on actual basis or on equalized basis. [Rule 5]

Explanation:

(1) "Cost of transportation” includes — (i) the actual cost of fransportation; and (ii) in case where
freight is averaged, the cost of fransportation calculated in accordance with Generally
Accepted Cost Accounting Principle.

(2) For removal of doubts, it is clarified that the cost of transportation from the factory to the
place of removal, where the factory is not the place of removal, shall not be excluded for the
purpose of determining the value of the excisable goods.

(iii) Valuation when the price is not the sole consideration : Where the price is not the sole consideration
for sale, the value of such goods shall be deemed to be the aggregate of —

(a) such fransaction value, and

(b) the amount of money value of any additional consideration flowing directly or indirectly from
the buyer to the assessee. [Rule 6]

In case any of the goods and services (listed below) is provided by the buyer free of change or
at reduced cost in connection with production and sale of such goods, then, the value of such
goods and services, apportioned as appropriate, shall be deemed to be the money value of the
additional consideration.

Only the value of the following goods and services are to be added in the fransaction value:
(a) materials, components, parts and similar items relatable to such goods;

(b) tools, dies, moulds, drawings, blue prints, technical maps and charts and similar items used in
the production of such goods;

(c) material consumed, including packaging materials, in the production of such goods;

(d) engineering, development, artwork, design work and plans and skeftches undertaken
elsewhere than in the factory of production and necessary for the production of such goods.

Provided that where price is not the sole consideration for sale of such excisable goods and they
are sold by the assessee at a price less than manufacturing cost and profit, and no additional
consideration is flowing directly or indirectly from the buyer to such assessee, the value of such
goods shall be deemed to be the transaction value.

(iv) Sale at Depot/Consignment Agent: Section 4(3)(c)(iii) provides that in case of sale at depot/
consignment agent, the depot/place of consignment agent will be the ‘place of removal’. As
per section 4(3) (cc), in case of sale from depot/place of consignment agent, ‘time of removal’
shall be deemed to be the time at which the goods are cleared from factory.

In other words, in case of sale from depot/place of consignment agent, duty will be payable on
the price prevailing at the depot as on date of removal from factory. Price at which such goods
are subsequently sold from the depot is not relevant for purpose of excise valuation.

When goods are sold through depot, there is no ‘sale’ at the time of removal from factory. In
such cases, price prevailing at depot (but at the fime of removal from factory) shall be the basis
of Assessable Value. The value should be ‘normal fransaction value’ of such goods sold from the
depot at the time of removal or af the nearest time of removal from factory. [Rule 7 of Valuation
Rules].

As per Valuation Rule 2(b), “normal fransaction value™ means the transaction value at which the
greatest aggregate quantity of goods are sold.

Say, if an assessee fransfers a consignment of paper to his depot from Delhi to Agra on 5-7-2015,
and that variety and quality of paper is normally being sold at the Agra depot on 5-7-2015 at
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fransaction value of ¥ 15,000 per tonne to unrelated buyers, where price is the sole consideration
for sale, the consignment cleared from the factory at Delhi on 5-7-2015 shall be assessed to duty
on the basis of ¥ 15,000 per tonne as the assessable value. If assuming that on 5-7-2015 there were
no sales of that variety from Agra depot but the sales were effected on 1-7-2015, then the normal
fransaction value on 1-7-2015 from the Agra depot to unrealated buyers, where price is the sole
consideration shall be the basis of assessment.

Captive Consumption (Rule 8): Where whole or part of the excisable goods are not sold by the
assessee but are used for consumption by him or on his behalf in the production or manufacture
of ofher articles, the value of such goods that are consumed shall be one hundred and ten per
cent of the cost of production or manufacture of such goods.

Duty payable on intermediated products: In A S Processors v. CCE 1999(112) ELT 706 (CEGAT),
it was held that once a new marketable intermediate product comes into existence, it is to be
charged to duty if not exempted by a nofification — same view in CCE v. Citric India 2001(127) ELT
539 (CEGAT).

Captive consumption for dutiable final products: The infermediate product manufactured within
the factory is exempt from duty, if it is consumed captively for manufacture of (a) Capital goods
as defined in Cenvat Credit Rules i.e. those which are eligible for Cenvat credit or (b) Used for is
or in relation to manufacture of final products eligible for Cenvat, made from inputfs which are
eligible for Cenvat. [Nofification No. 67/1995 dated 16-3-1995].

Duty payable on captive consumption if intermediate product under Compounded Levy
scheme: In Gaya Aluminium Industries v. CCE (2004) 170 ELT 98 (CESTAT), it was held that even if
Aluminium Circles are captively consumed, duty will be payable under compounded levy scheme
[However, assessee claimed that compounded levy scheme is optional and assessee can opt to
pay normal duty. Hence, the matter was remanded to adjudicating authority for consideration].

In Gouri Shankar Industries v. CCE 2004 (173) ELT 247 (CESTAT) also, it was held that duty is payable
if Aluminium circles are consumed captively.

Valuation in case of captive consumption: In case of captive consumption, valuation shall be
done on basis of cost of production plus 10% [The percentage was 15% upto 5-8-2003]. (Rule 8 of
Valuation Rules). Cost of production is required to be calculated as per CAS — 4.

Captive consumption means goods are not sold but consumed within the same factory or another
factory of same manufacturer (i.e. inter-unit fransfers).

The rule may also be helpful if goods are to be transferred to jolb worker for job work and then
brought back for further processing. If job worker is ufilizihg some of his own material, it may be
advisable to clear processed inputs on payment of duty to job worker. The job worker can avail
Cenvat credit and then send back the goods manufactured by him on payment of duty.

Rule 8. Where the excisable goods are not sold by the assessee but are used for consumption
by him or on his behalf in the production or manufacture of other articles, the value shall be one
hundred and ten per cent of the cost of production or manufacture of such goods.

Captive consumption by related person: In case goods are supplied to a ‘related person’ but
consumed by the related person and not sold, valuation will be done on the basis of cost of
production plus 10% [Proviso to rule 9]. — CBE&C, vide its circular No. 643/34/2002-CX dated 1-7-
2002, has clarified that this proviso applies when goods are transferred to a sister unit or another
unit of the same factory for captive consumption in their factory.
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Cost Sheet
Suggested Cost Sheet as per CAS-4 (issued by ICAI) is as follows -

Statement of COst Of PrOAUCTION OF ....iiiie e e e e eetae e e
... manufactured/ to be manufactured during the PErOd ........oooocviiiiieiiee e

Q1 Quantity Produced (Unit of Measure)
Q2 Quantity Dispatched (Unit of Measure)

Sr. | Particulars Total Cost | Cost/ Unit
No. ®) ®)
1. | Material Consumed
2. | Direct Wages and Salaries
3. | Direct Expenses
4. | Works Overheads
5. | Quality Control Cost
6. | Research and Development Cost
7. | Administrative Overheads (Relating to production capacity)
8. | Total (1 to 7)
9. | Add - Opening stock of Work-in-Progress
10. | Less - Closing stock of Work-in-Progress
11. | Total (8+9-10)
12. | Less: Credit for Recoveries/Scrap/By-Products/Misc Income
13. | Packing Cost
14. | Cost of Production (11-12+13)
15. | Add: Inputs received free of cost
16. | Add: Amortised cost of moulds, tools, dies and patterns etc. received
free of cost
17. | Cost of Production for goods produced for captfive consumpftion
(14+15+16)
18. | Add: Opening stock of finished goods
19. | Less: Closing Stock of finished goods
20. | Cost of production of goods dispatched (17+18-19)

[Note - The form is common both for future cost and historical cost. In case of future cost (say for future
quarter or half year), some of the columns e.g. opening and closing stock of WIP and Finished Goods
are not relevant].

Example 29: Raj & Co. furnish the following expenditure incurred by them and want you to find the
assessable value for the purpose of paying excise duty on captive consumption. Determine the cost of
production in terms of rule 8 of the Central Excise Valuation (Determination of Price of Excisable Goods)
Rules, 2000 and as per CAS-4 (Cost Accounting Standard-4) (i) Direct material cost per unit inclusive
of excise duty at 12.5% - ¥ 1,320, (ii) Direct wages - % 250, (i) Other direct expenses - X 100, (iv) Indirect
materials -X 75, (v) Factory Overheads - ¥ 200, (vi) Administrative overhead (25% relating to production
capacity) ¥ 100 (vii) Selling and distribution expenses - X 150, (viii) Quality Control -% 25, (ix) Sale of scrap
realized - X 20, (x) Actual profit margin - 15%.
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Answer:

Sr. No.| Particulars Amount ()
(i) Direct Material (exclusive of Excise Duty) [1,320 x 100/112.50] 1173.33
(ii) Direct Labour 250.00
(i) | Direct Expenses 100.00
(iv) | Works Overhead [indirect material (75) plus Factory OHs (200)] 275.00
(v) | Quality Control Cost 25.00
(vi) | Research & Development Cost Nil
(vii) | Administration Overheads (to the extent relates to production activity) 25.00

Less: Realizable Value of scrap (20.00)
Cost of Production 1,828.33
Add: 10% as per Rule 8 182.83
Assessable Value 2,011.16

Example 30: Determine the cost of production on manufacture of the under-mentioned product
for purpose of captive consumption in ferms of Rule 8 of the Central Excise Valuation (DPE) Rules,
2000 - Direct material - X 11,600, Direct Wages & Salaries - X 8,400, Works Overheads - X 6,200, Quality
Control Costs - X 3,500, Research and Development Costs - ¥ 2,400, Administrative Overheads -
T 4,100, Seling and Distribution Costs ¥ 1,600, Realisable Value of Scrap - ¥ 1,200. Administrative
overheads are in relation to production activities. Material cost includes Excise duty X 1,289.

Answer:

Cost of production is required to be computed as per CAS-4. Material cost is required to be exclusive
of Cenvat credit available.

Sr. No. Particulars Total Cost ()
1 Material Consumed (Net of Excise duty) (11,600 - 1,289) 10,311

2 Direct Wages and Salaries 8,400

3 Direct Expenses -

4 Works Overheads 6,200

5 Quality Control Cost 3,500

6 Research and Development Cost 2,400

7 Administrative Overheads 4,100
Less: Sale of Scrap (1,200)

Cost of Production 33,711

Add: 10% Profit margin on cost of production (i.e. 33,711 x 10%) 3,371
Assessable Value as per Rule 8 of the Valuation Rules 37,082

Note - (1) Indirectlabour and indirect expenses have been included in Works Overhead

(2) Actual profit margin earned is not relevant for excise valuation.

Example 31: Hero Electfronics Ltd. is engaged in the manufacture of colour television sets having its
factories af Kolkata and Gujarat. At Kolkata the company manufactures picture tubes which are stock
fransferred to Gujarat factory where it is consumed o produce felevision setfs. Determine the Excise
duty liability of captively consumed picture tubes from the following information: - Direct material cost
(per unit) X 800; Direct Labour X 100; Indirect Labour ¥ 50; Direct Expenses X 100; Indirect Expenses X 50;
Administrative Overheads X 50; Selling and Distribution Overheads X100. Additional Information: - (1)
Profit Margin as per the Annual Report of the company for 2014-15 was 12% before Income Tax. (2)
Material Cost includes Excise Duty paid X 89 (3) Excise Duty Rate applicable is 12.5%.
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Answer:

Cost of production is required to be computed as per CAS-4. Material cost is required to be exclusive
of Cenvat credit available.

(vi)

Sr. Particulars Total Cost
No. (9]
1 Material Consumed (Net of Excise duty) (800 — 89) 711
2 Direct Labour 100
3 Direct Expenses 100
4 Works Overheads 100
5 Quality Conftrol Cost -
6 Research and Development Cost -
7 Administrative Overheads 50
8 Total (1 to 7) 1,061
9 Less - Credit for Recoveries/Scrap/By-Products/Misc Income -
10 Cost of Production (8-9) 1,061
11 Add - 10% as per rule 8 106
12 Assessable Value 1,167
13 Excise duty @ 12% of ¥ 1,185 145.88

.. Total Duty Liability =% 145.88

Note - (1) Indirect labour and indirect expenses have been included in Works Overhead (2) In
absence of any information, it is presumed that administrative overheads pertain to production
activity. (3) Actual profit margin earned is not relevant for excise valuation.

Sale to a Related Person: ‘Transaction Value' can be accepted as ‘Assessable Value' only when
buyer is not related to seller. In other words, price to an independent buyer has to be considered
for excise valuation.

As per section 4(3) (b) of Cenftral Excise Act, persons shall be deemed to be ‘related’ if
(a) They are intfer-connected undertakings
(b) They are relatives

(c) Amongst them, buyer is a relative and a distributor of assessee, or a sub-distributor of such
distributor or

(d) They are so associated that they interest, directly or indirectly, in the business of each other.

Interconnected Undertakings: Buyer and seller are ‘related’ if they are inter-connected
undertakings, as defined in section 2(g) of Monopolies and Restrictive Trade Practices Act, 1969
(MRTP). — Explanation (i) to section 4(3) (b) of Central Excise Act.

The essence of the definition under MRTP is that the infer-connection could be through ownership,
conftrol or management. Just 25% of total controlling power in both undertakings is enough to
establish inter-connection.

Since only 25% control is enough to make to buyer and assessee as inter connected undertakings,
many assessees would come under the definition. This would have affected many assessees.
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However, the provisions in respect of ‘infer connected undertaking’ have been made almost
ineffective in valuation rules. Now, the ‘inter connected undertakings’ will be treated as ‘related
person’ only if they are holding and subsidiary or they are ‘related person’ under any other clause.
In other cases, they will not be treated as ‘related person’. If they are not freated as related
person, price charged by assessee to buyer will be accepted as ‘transaction value' — confirmed
in South Asia Tyres v. CCE (2003) 152 ELT 434 (CEGAT)

Interest in business of ‘each other’: As per section 4(3)(b)(iv), buyer and seller are ‘related’ if they
are associated that they have interest, directly or indirectly, in the business of each other. It is not
enough if only buyer has interest in seller or seller has interest in buyer. Both must have interest,
directly or indirectly, in each other - Atic Industries Ltd. v. UOI (1984) 3 SCR 930 = 1984 (17) ELT 323
(SC) = AIR 1984 SC 1495 = (1984) 3 SCC 575.

The term ‘relative and distributor’ should be understood to means as ‘distributor who is a Relative'
of assessee.

The word ‘relative’ is defined in section 2(77) of Companies Act, 2013 as follows : - A person shall
be deemed to be arelative of anotherif, and only if, - (a) they are members of a Hindu undivided
family; or (b) they are husband and wife; or (c) the one is related to the other in the manner
indicated in Schedule I-A of the Companies Act. This Schedule contains following relatives : (1)
Father (2) Mother (including step-mother) (3) Son (including step-son) (4) Son's wife (5) Daughter
(including step-daughter) (6) Father's father (7) Father’'s mother (8) Mother’'s mother (?) Mother’s
father (10) Son’s son (11) Son’s son’s wife (12) Son’s daughter (13) Son's daughter’s husband (14)
Daughter’s husband (15) Daughter’s son (16) Daughter’s son’s wife (17) Daughter’'s daughter (18)
Daughter’'s daughter’s husband (19) Brother (including step-brother) (20) Brother's wife (21) Sister
(including step-sister) (22) Sister's husband.

It is obvious that only a living i.e. natural person can be ‘relative’ of other. Thus, a company,
partnership firm, body corporate, HUF, trust cannot be ‘relative’ of other.

Valuation when sale is through related person: Where whole or part of the excisable goods are
sold by the assessee to or through a person who is related in the manner specified in any of the
sub-clauses(ii), (iii) or (iv) of clause (b) of sub-section (3) of section 4 of the Act, the value of such
goods shall be the normal fransaction value at which these are sold by the related person at the
time of removal, to buyers (not being related person)or where such goods are not sold to such
buyers (being related person), who sells such goods in retail.

Provided that in a case where the related person does noft sell the goods but uses or consumes
such goods in the production or manufacture of articles, the value shall be defermined in the
manner specified in rule 8. [Rule 9]

Valuation when sale is through inter-connected undertaking [Rule 10]: Where whole or part of the
excisable goods are sold by the assessee to or through an inter-connected undertaking, the value
of such goods shall be determined in the following manner, namely:-

(a) If the undertaking are so connected that they are also related in terms of sub-clause (ii)
or (iii) or (iv) of clause (b) of sub-section (3) of section 4 of the Act or the buyer is a holding
company or subsidiary company of the assessee, then the value shall be determined in the
manner prescribed in rule 9.

(b) In any other case, the value shall be determined as if they are not related persons for the
purpose of sub-section (1) of section 4.

(vii) Best Judgement Assessment : If assessment is not possible under any of the foregoing rules,
assessment will be done by ‘best judgement’. If the value of any excisable goods cannot be
determined under the foregoing rules, the value shall be determined using reasonable means
consistent with the principles and general provisions of these rules and sub-section (1) of section 4
of the Act. [Rule 11]
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As the Valuation Rules stand today, there is no provision for calculating ‘Value' in following cases-
(a) If assessee makes sale partly to related person and partly to others. (b) Free samples. In these
cases, valuation may be done under rule 11.

2.12 VALUATION IN CASE OF JOB WORK-RULE 10A

2.12.1 Meaning of Job Worker — As per Explanation to rule 10A, for the purposes of rule 10A, ‘job
worker’ means a person engaged in manufacture or production of goods on behalf of a principal
manufacturer, from any inputs or capital goods supplied by the said principal manufacturer or by any
other person authorised by him.

Example 32: A Trader supplies raw material of 1,150 to processor. Processor processes the raw
material and supplies finished product to the trader. The processor charges 450, which include 350
as processing expenses and X100 as his (processor’s) profit. Transport cost for sending the raw material
to the factory of processor is ¥50. Transport charges for returning the finished product to the trader
from the premises of the processor is T60. The finished product is sold by the trader at ¥ 2,100 from his
premises. He charges Vat separately in his invoice at applicable rates. The rate of duty is 12.5%. What
is the AV, and what is total duty payable?

Answer:

Assessable Value is to be calculated on basis of selling price of frader which is X 2,100 (cum-duty). This
price is to be freated as inclusive of excise duty. Hence, assessable value will be (2,100 x 100)/112.50
i.e.31,866.67. Basic excise duty @ 12.5% will be ¥ 233.33.

2.12.2 Valuation in Case of Job Work

Excise duty will not be payable if raw material/semi-finished components are sent for job work under
Cenvat provisions or under notification No. 214/86-CE. However, in other cases, if job work results in
‘manufacture’ of a product, duty will become payable by job worker. Rule 10A of Valuation Rules, as
inserted w.e.f. 1-4-2007 provides that in such cases, excise duty will be payable on the basis of price at
which the raw material supplier (termed as ‘principal manufacturer’ in valuation rules) sales the goods.
Rule 10A has been inserted in the Central Excise Valuation (Determination of Price of Excisable Goods)
Rules, 2000 to provide that where goods are manufactured by a job-worker on behalf of a person
(commonly known as principal manufacturer), the value for payment of excise duty would be based
on the sale value at which the principal manufacturer sells the goods, as against the present provision
where the value is taken as cost of raw material plus the job charges - Para 32.1 of DO letter F. No.
334/1 /2007-TRU dated 28-2 -2007.

(i)  When the Goods are Sold by the Principal Manufacturer from the Premises of Job Worker: In a
case where the goods are sold by the principal manufacturer for delivery at the time of removal
of goods from the factory of job-worker, where the principal manufacturer and the buyer of the
goods are notrelated and the price is the sole consideration for the sale, the value of the excisable
goods shall be the transaction value of the said goods sold by the principal manufacturer;

(i)  When the Goods are Sold by the Principal Manufacturer from a Place Other than the Premises of
Job Worker: In a case where the goods are not sold by the principal manufacturer at the time
of removal of goods from the factory of the job-worker, but are transferred to some other place
from where the said goods are to be sold after their clearance from the factory of job-worker and
where the principal manufacturer and buyer of the goods are not related and the price is the sole
consideration for the sale, the value of the excisable goods shall be the normal transaction value
of such goods sold from such other place at or about the same time and, where such goods are
not sold at or about the same time, at the fime nearest to the time of removal of said goods from
the factory of job-worker;
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(i) When Valuation as per Rule 10A(i) or 10A(ii) of Valuation Rules is not Possible - If valuation is not
possible as per rule 10A(i) or 10A(2) of Valuation Rules, ‘value’ will be determined in accordance
with the principles enunciated in the Valuation Rules on a case-to-case basis [rule 10A(iii) of
Valuation Rules]. For example, if the excisable goods manufactured on job-work are sold by
the principal manufacturer where the price is not the sole consideration for sale, the value of
such goods shall be determined in terms of principles laid down in rule 6. If goods are captively
consumed by Principal Manufacturer, valuation can be on basis of rule 8.

2.12.3 Manufacturer not Liable for Duty Liability of Scrap / Waste Generated at end of Job Worker

Earlier rule 57F provided that waste and scrap arising during job work is required to be returned to raw
material supplier. New Cenvat Credit Rules make no such provision. Hence, in Rocket Engineering
Corporation v. CCE 2006 (193) ELT 33 (CESTAT), it has been held that the scrap is not required to be
returned to raw material supplier and the raw material supplier is not required to pay any duty on the
scrap, since Cenvat Credit Rules after 1-4-2000 do not make any such provision — view confirmed in
CCE v. Rocket Engineering Corporation (2008) 223 ELT 347 (Bom HC DB) - followed in Emco Ltd. v. CCE
(2008) 223 ELT 613 (CESTAT). In Preetam Enterprises v. CCE 2004 (173) ELT 26 (CESTAT), it was held that
even inrespect of inputs sent under Cenvat Credit Rules, job worker is manufacturer of scrap and he is
liable to pay duty on scrap. Duty on scrap cannot be demanded from raw material supplier after 1-4-
2000 — same view in Rocket Engineering v. CCE 2006 (193) ELT 33 (CESTAT) [Scrap is treated as a final
product if mentioned in the Tariff. However, it is ‘final product’ of job worker and not of raw material
supplier].

In Silicon Cortec v. CCE (2004) 166 ELT 473 (CESTAT SMB), it has been held that waste and scrap is
final product of job worker and he can clear the same on payment of duty. In Timken India v. CCE
(2007) 215 ELT 182 (CESTAT), it was held that duty liability on scrap is of the job worker. If he is under SSI
exemption, no duty is payable by him. In GKN Sinter Metals v. CCE 2007 (210) ELT 222 (CESTAT), it was
held that if waste and scarp is only in nature of floor sweeping, and if there is invisible loss, no duty is
required fo be paid on such scrap.

2.13 SOME CRITICAL ISSUES IN CENTRAL EXCISE

2.13.1 Software is ‘Goods’, But Unbranded Software is Service

In Tata Consultancy Services v. State of Andhra Pradesh (2005) 1 SCC 308 = 141 Taxman 132 = 271
ITR 401 = AIR 2005 SC 371 = 2004 AIR SCW 6583 = 137 STC 620 = 178 ELT 22 (SC 5 member Constitution
bench), it has been held that canned software (i.e. computer software packages sold off the shelf)
like Oracle, Lotus, Master-Key etc. are ‘goods’. The copyright in the programme may remain with
originator of programme, but the moment copies are made and marketed, they become ‘goods’. It
was held that test to determine whether a property is ‘goods’ for purpose of sales tax, is not whether
the property is tangible or infangible or in-corporal. The test is whether the concerned item is capable
of abstraction, consumption and use, and whether it can be tfransmitted, transferred, delivered, stored,
possessed etc. Even intellectual property, once it is put on a media, whether it be in form of books or
canvas (in case of painting) or computer discs or cassettes and marketed would become goods. In all
such cases, infellectual property has been incorporated on a media for purpose of tfransfer. The buyer
is purchasing the intellectual property and not the media, i.e. the paper or cassette or discs or CD.
There is no distinction between ‘branded’ and ‘unbranded’ software. In both cases, the software is
capable of being abstracted, consumed and used. In both the cases, the software can be transmitted,
fransferred, delivered, stores, possessed etc. Unbranded software when marketed/sold may be goods.

However, Supreme Court did not express any opinion because in case of unbranded software, other
questions like situations of confract of sale and/or whether the contractis a service contract may arise.
Hence, in case of unbranded software, the issue is not yet fully seftled. [SC upheld decision of AP High
Court reported in Tata Consultancy Services v. State of AP (1997) 105 STC 421 (AP HC DB)].
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In Bharat Sanchar Nigam Ltd . v. UOI (2006) 3 SCC 1 = 152 Taxman 135 = 3 STT 245 = 145 STC 91 =282 1TR
273 (SC 3 member bench), following extract from decision in case of Tata Consultancy Services v. State
of Andhra Pradesh was quoted with approval and adopted, ‘A ‘goods’ may be a tangible property
or an intangible one. It would become goods provided it has the aftributes thereof having regard to
(a) its utility; (b) capable of being bought and sold and (c) capable of being transferred, delivered,
stored and possessed. If a software, whether customized or non-customized satisfies these attributes,
the same would be goods’.

Earlier also, in Associated Cement Companies Ltd. v. CC 2001 (4) SCC 593 =2001 AIR SCW 559 =128 ELT
21 = AIR 2001 SC 862 = 124 STC 59 (SC 3 member bench), it was held that computer software is ‘goods’
even if it is copyrightable as intellectual property.

In State Bank of India v. Municipal Corporation 1997(3) Mh LJ 718 = AIR 1997 Bom 220, it was held that
‘computer software’ is ‘appliance’ of computer. It was held that it is ‘goods’ and octroi can be levied
on full value and not on only value of empty floppy. [In this case, it was held that octroi cannot be
levied on license fee for duplicating the software for distribution outside the corporation limits].

Excise duty on software: All software, except canned software i.e. software that can be sold off the
shelf, is ‘exempt’ under notification No. 6/2006-CE dated 1-3-2006.

Meaning of ‘software’: ‘Information Technology Software’ is defined in Supplementary Note of chapter
85 of Central Excise Tariff (and also Customs Tariff) as follows - ‘For the purpose of heading 8523,
‘Information Technology Software’ means any representation of instructions, data, sound or image,
including source code and object code, recorded in a machine readable form, and capable of being
manipulated or providing interactivity to a user, by means of an automatic data processing machine’.

In CCE v. Pentamedia Graphics (2006) 198 ELT 164 (SC), it was held that ‘motion picture animation
file' recorded in a machine readable format and capable of being manipulated by automatic data
processing machine is software — referred in Padmini Polymers v. CCE (2007) 215 ELT 392 (CESTAT),
where it was held that multimedia application sofftware on CD ROM is exempt. In this case, Cook
Books and games which were interactive were held as ‘software’. Reference was made to CBE&C
circular No. 7/98-Cus dated 10-2-1998 where it was clarified that encyclopedia, games, books will be
‘'software’ if these satisfy the interactivity criterion.

The SC decision was also followed in Gayatri Impex v. CC (2007) 215 ELT 397 (CESTAT) and Adani
Exports v. CCE (2007) 210 ELT 443 (CESTAT). However, from the decision, it is not clear what was exactly
imported. There is no requirement that to qualify as software, it must work without any operating system
preloaded on computer. Any programme which requires anther programme like operating system will
also be tfreated as software — Contessa Commercial Co. P Ltd. v. CC (2007) 208 ELT 299 (CESTAT). In this
case, the importer had imported educational programmes and games.

Classification of encyclopedia, books on CD: In case of encyclopedia and books, there is hardly
any ‘interactivity’, except that search engine helps in locating particular information. Further, search
engine, which can be termed as ‘software’ forms insignificant part of the whole goods.

Applying the criteria of ‘essential character’ in case of mixture of goods, in my view, these cannoft be
termed as ‘software’. These have to be classified as books.

Chapter 49, Note no 2 reads as follows, ‘For the purpose of Chapter 49, the term ‘printed’ also means
reproduced by means of a duplicating machine, produced under the confrol of an automatic data
processing machine, embossed, photographed, photocopies, thermo-copied or type-written. Hence,
it can be argued that a book can be ‘printed’ on CD since it is produced under the control of an
automatic data processing machine.

As per item Sr. No. 26 of Notfification No. 6/2006-CE dated 1-3-2006, CD-ROMs containing books of an
educational nature, journal, periodicals (magazines) or newspaper are fully exempt from excise duty.
Thus, a book can be on CD has been recognized in law.
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Unbranded software is service

Though Supreme Court has held that tailor made software is also goods, Finance Bill, 2008 has imposed
service tax on failor made i.e. unbranded software. “Information tfechnology software” means any
representation of instructions, data, sound orimage, including source code and object code, recorded
in a machine readable form, and capable of being manipulated or providing interactivity to a user, by
means of a computer or an automatic data processing machine or any other device or equipment.
Any service provided or to be provided to any person, by any other person in relation to information
technology software for use in the course, or furtherance, of business or commerce, including:—

(i) development of information technology software,
(i) study, analysis, design and programming of information technology software,

(i) adaptation, upgradation, enhancement, implementation and other similar services related to
information tfechnology software,

(iv) providing advice, consultancy and assistance on matters related to information technology
software, including conducting feasibility studies on implementation of a system, specifications
for a database design, guidance and assistance during the startup phase of a new system,
specifications to secure a database, advice on proprietary information technology software

(v) acquiring the right to use information technology software for commercial exploitation including
right to reproduce, distribute and sell information technology software and right to use software
components for the creation of and inclusion in other information technology software products

(vi) acquiring the right to use information technology software supplied electronically, is a taxable
service.

Departmental clarification : CBE&C TRU letter F. N0.334/1/2008-TRU dated 29-1-2008 clarifies as follows -

Software consists of carrier medium such as CD, Floppy and coded data. Softwares are categorized
as “normal software” and “specific software”. Normalised software is mass market product generally
available in packaged form off the shelf in retail outlets. Specific software is tailored to the specific
requirement of the customer and is known as customized software.

Packaged software sold off the shelf, being treated as goods, is leviable to excise duty. Number of IT
services and IT enabled services (ITeS) are already leviable to service tax under various taxable services:

i.  Consulting engineer’s service - advice, consultancy or technical assistance in the discipline of
hardware engineering.

i. Management or business consultant’s service - procurement and management of information
technology resources.

ii. Management, maintenance or repair service - maintenance of software, both packaged and
customized and hardware.

iv. Banking and other financial services - ‘provision and fransfer of information and data processing’.
v. Business support service - various outsourced IT and IT enabled services.
vi. Business auxiliary service - services provided on behalf of the client such as call centers.

IT software services provided for use in business or commerce are covered under the scope of the
proposed service. Said services provided for use, other than in business or commerce, such as services
provided to individuals for personal use, continue to be outside the scope of service tax levy. Service
tax paid shall be available as input credit under Cenvat credit Scheme.

Software and upgrades of software are also supplied electronically, known as digital delivery. Taxation
is to be neutral and should not depend on forms of delivery. Such supply of IT software electronically
shall be covered within the scope of the proposed service.
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With the proposed levy on IT software services, information technology related services will get covered
comprehensively.

Duties on packaged/canned software [Notification No. 14/2011, dated 1-3-2011]:

Retail Sale Price (RSP) of packaged/canned software consist of two components namely

()  Value of the software and

(i) License (right to use)

The Central Board of Excise and Customs (CBE&C) issued Circular No. 15/2011 -Cus, dated 18.3.2011 to

clarify the levy of Excise, Service Tax and Customs duties on packaged/canned software.

Packaged/Canned Software

!
. .

Affixation of RSP is mandatory Affixation of RSP is not mandatory
Assessable value based on MRP Assessable value based on Transaction
(Sec.4A of Central Excise Act, 1944) value (Sec.4 of Central Excise Act, 1944)
Value of software and license will Value of Software Value of License
attract excise duty with an abatement of 15% l l

Pay Excise duty Pay Service Tax

Note: if the packaged/canned software imported then the additional customs duty (CVD) under
section 3(1) of the Customs Tariff Act, 1975 would be charged on value on the basis of MRP under
section 4A of the Central Excise Act, 1944 provided affixation of RSP is mandatory. Otherwise additional
customs duty (CVD) will be charged on the basis of Sec. 4 of the Central Excise Act, 1944.

2.13.2 Plant and Machinery Assembled at Site

Plant and Machinery assembled and erected at site cannot be treated as ‘goods’ for the purpose
of Excise duty, if it is not marketable and movable. [It may be noted that even if goods are held as
‘excisable’, they will be exempt if manufactured within factory of production. [See case law ‘Larsen &
Toubro Ltd. v UOI (2009 (243) ELT 662 (Mumbai)].

The word ‘goods’ applies to those which can be brought to market for being bought and sold, and it
is implied that it applies to such goods as are movable. Goods erected and installed in the premises
and embedded to earth cease to be goods and cannot be held to be excisable goods. - Quality Steel
Tubes (P.) Ltd. v. CCE 75 ELT 17 (SC) = (1995) 2 SCC 372 = 6 RLT 131 = 1995 AIR SCW 11 - in this case, it
was held that tube mill and welding head erected and installed in the premises and embedded in the
earth for manufacture of steel fubes and pipes are not ‘goods’. followed in Mittal Works v. CCE (1997)
1 SCC 203 = 1996 (88) ELT 622 (SC) = 106 STC 201 -quoted with approval in Thermax Ltd. v. CCE 1998(99)
ELT 481 (SC) - same view in Triveni Engineering v. CCE AIR 2000 SC 2896 = 2000 AIR SCW 3144 = 40 RLT
1 =120 ELT 273 (SC) * CCE v. Damodar Ropeways 2003(151) ELT 3 = 54 RLT 125 (SC 3 member bench).
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In Municipal Corporation of Greater Bombay v. Indian Oil Corporation AIR 1991 SC 686 = 1991 Supp (2)
SCC 18, it was held that if the chattel is movable to another place in the same position (condition?),
it is movable property. If it has to be dismantled and re-erected aft later place, it is attached to earth
and is immovable property.

Assembly at site is not manufacture, if immovable product emerges: In Mittal Engg Works v. CCE

1996 (88) ELT 622 = 17 RLT 612 = 106 STC 201 = (1997) 1 SCC 203, it was held that if an article has to be
assembled, erected and attached to the earth at site and if it is not capable of being sold as it is,
without anything more, it is not ‘goods’. Erection and installation of a plant is not excisable - followed
in CCE v. Hyderabad Race Club 1996 (88) ELT 633 (SC), where it was held that an article embedded in
the earth was not ‘goods’ and hence excise duty is not leviable — followed in TTG Industries v. CCE 2004
AIR SCW 3329 = 167 ELT 501 (SC) —same view in case of storage cabinets, kiftchen counters etfc. erected
at site in Craft Interiors P Ltd. v. CCE 2006 (203) ELT 529 (SC) — same view in respect of refrigeration plant,
air condifioning plant and caustic soda plant in CCE v. Virdi Brothers 2007 (207) ELT 321 (SC).

Capital Goods manufactured within factory of production are exempt even if manufactured by third
party - It may be noted that capital goods manufactured within the factory and used within the factory
are exempt from excise duty vide nofification No. 67/1995-CE dated 16.3.1995.

The exemptionis available even when the capital goods are manufactured in the factory of production
by third party. [refer case law under ‘Captive Consumption’].

Assembly is manufacture only if machinery can be removed without dis-assembly: In Triveni Engineering
v. CCE AIR 2000 SC 2896 = 2000 AIR SCW 3144 = 40 RLT 1 = 120 ELT 273 (SC), it was observed, ‘The
marketability test requires that the goods as such should be in a position to be taken to market and
sold. If they have to be separated, the test is not satisfied’. [Thus, if machine has to be dis-assembled
forremoval, it is not ‘goods’ and duty cannot be levied].

If machine (generating set in this case) is only bolted on a frame and is capable of being shifted from
that place, it is capable of being sold. It is goods and not immovable property — Mallur Siddeswara
Spinning Mills v. CCE 2004 (166) ELT 154 (SC).

Present legal position in respect of machinery erected at site: The latest judgment on the issue is of
Triveni Engineering judgment dated 8-8-2000, which has been practically accepted by Board vide ifs
circular dated 15-1 -2002. Hence, the present legal provision is, as decided in Triveni Engineering , i.e.
‘The marketability test requires that the goods as such should be in a position fo be taken to market
and sold. If they have to be separated, the test is not satisfied’. Thus, if machinery has to be dismantled
before removal, it will not be goods. Following is also clear (a) Duty cannot be levied on immovable
property (b) If plant is so embedded to earth that it is not possible fo move it without dismantling, no
duty can be levied (c) If machinery is superficially attached to earth for operational efficiency, and
can be easily removed without dismantling, duty is leviable (d) Turnkey projects are not dutiable, but
individual component/machinery will be dutiable, if marketable.

Article can be ‘goods’ if marketable before erection - An article will be liable to duty if its manufacture
is complete before it is fastened to earth. Similarly, if ‘machinery’ is in marketable condition at the time
of removal from factory of manufacture, duty will be leviable, even if subsequently, it is to be fastened
to earth.

2.13.3 Dutiability of Steel and Concrete Structures

Following are covered in ‘iron and steel structure’ as defined in tariff heading 7308 — (i) big structures
like bridges, transmission towers, and lattice masts, lock-gates, roofs etc. of iron and steel, (i) parts of
structures e.g. doors, windows and their frames, shutters, balustrades, pillars and columns etc. of iron
and steel, (iii) Plates, rods, angles, shapes, sections, tubes and the like prepared for use in structures of
iron and steel.
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In Mahindra & Mahindra Ltd. v. CCE 2005 (190) ELT 301 (CESTAT 3 member LB), it has been held as
follows —

()  Immovable iron and steel structures are not goods.

(i) Structures and parts mentioned in parenthesis of 7308 like bridges, lock-gates, towers, trusses,
columns frames etc., in their movable state will be subject to excise duty, even if latter they get
permanently fixed in the structures. (iii) Plates, rods, angles, sections, tubes and the like, prepared
for use in the structures will also be excisable goods subject to duty in their pre-assembled or
disassembled state.

Fabrication of steel structurals like columns, crane, grinders, frusses amounts fo ‘manufacture’-
R S Avtar Singh v. CCE (2007) 213 ELT 105 (CESTAT).

Structure for pre-fabricated building is dutiable — Steel structure for prefabricated building is dutiable.
— Mittal Pipe Mfg. Co . v. CCE 2002(146) ELT 624 (CEGAT).

Fabrication of steel structure at site is exempt : As per Sr. No. 64 of notification No. 3/2005-CE dated 24-
2-2005, (earlier it was in tariff entry 7308.50), structures fabricated at site of work for use in construction
at site are exempt from duty. In Delhi Tourism v. CCE 1999(114) ELT 421 (CEGAT), it was held that the
term ‘site’ should be given wider meaning and not narrow meaning. Even if structure is cast at different
place and brought to site of construction, it will be eligible for exemption.

2.13.4 Goods with Blank Duty Rate in Central Excise Tariff are ‘Excisable Goods’

Some goods are mentioned in Central Excise Tariff but column of rate of duty is blank (e.g. live animals
in Chapter 1, Electrical Energy in chapter 27, Newspaper and maps in Chapter 49).

As per additional note No. 1(c) to Central Excise Tariff, ‘tariff item’ means description of goods in the list
of tariff provisions accompanying either eight-digit number and the rate of duty or eight-digit number
with blank in the columns of the rate of duty. Hence, goods where duty rate is blank is excisable goods
— para 22 of Geetanjali Woolens v. CCE (2007) 218 ELT 152 (CESTAT) [Interestingly, in case of Customs
Tariff, the note 1(c) does not make mention of ‘blank’ rate in the column of rate of duty].

However, in CCE v. Solaris Chemtech (2007) 9 STT 412 = 214 ELT 481 (SC), it is observed that electricity
is not an excisable item. In excise tariff, rate is ‘blank’ in items like rice, wheat, soya bean, cotton seed
etc. These are ‘produced’. In excise tariff, rate is ‘blank’ in items like rice, wheat, soya bean, cofton
seed efc. These are ‘produced’.

Goods mentioned as ‘free’ in Customs Tariff - In Associated Cement Companies Ltd . v. CC 2001 AIR
SCW 559 = AIR 2001 SC 862 = (2001) 4 SCC 593 = 128 ELT 18 = 124 STC 59 = (SC 3 member bench), it
was held that if duty rate specified in Customs Tariff Act is ‘FREE’ (i.e. no duty is payable), no duty is
payable on such goods and hence these are not ‘dutfiable goods’. [In Central Excise Tariff, the duty
rate indicated is ‘Nil'. Hence, these are ‘excisable goods’].

2.13.5 Manufacture —-Other Aspects

Cutting of jumbo rolls of typewriter to make ribbon of standard length and winding on spool and blister
packed - In Kores India v. CCE (2003) 152 ELT 395 (CEGAT), it was held that conversion of jumbo reels of
ribbons into spool form to suit particular model and make of typewriting/telex machine is ‘manufacture’
as new and distinct product emerges — view upheld in Kores India v. CCE (2005) 1 SCC 385 =174 ELT 7
(SC) - followed in CCE v. Sohum Industries Ltd .2006 (203) ELT 493 (CESTAT).

This decision was discussed in Anil Dang v. CCE (2007) 213 ELT 29 (CESTAT 3 member bench). It was held
that this was no mere cutting and slitting but the roll was spooled on metal spools, plaster packed and
sealed with aluminium foils. Hence, this decision will not apply where only slitting and cutting is involved.
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Betel Nut to supari powder is not manufacture : Crushing betel nuts into smaller pieces and sweetening
them does noft result in a distinct product, as ‘betel nut remains a betel nut’ — Crane Betel Nut Powder
Works v. CCE 2007 (210) ELT 171 = 6 VST 532 (SC) — decision of Tribunal in CCE v. Crane Betel Nut Powder
Works 2005 (187) ELT 106 (CESTAT) is now not valid.

Upgradation of computer system is not manufacture : Upgradation of computer system by increasing
its storage / processing capacity by increasing hard disk capacity, RAM or changing processor chip is
not manufacture as new goods with different name, character and use do not come into existence. -
CBE&C circular No. 454/20/99-CX dated 12-4-1999 — view confirmed in Maxim In formation Tech v. CCE
2005 (184) ELT 78 (CESTAT) * CCS Infotech v. CCE (2007) 216 ELT 107 (CESTAT).

2.13.6 Classification of Goods

Classification of parachute coconut oil : In Amardeo Plastics Industries v. CCE (2007) 210 ELT 360 (CESTAT
2 v. 1 order), on the basis of chapter notes, it was held that parachute coconut oil is ‘vegetable oil’
under chapter 15 and not ‘preparation for use on the hair’, since the marking on package did not say
that it is for ‘such specialized use’, though advertisements did indicate so.

However, in Shalimar Chemical Works v. CST (2008) 12 VST 485 (WBTT), it has been held that except in
a few Southern States, coconut oil is not tfreated as edible oil for use of daily cooking. In West Bengal,
considering consumption pattern, coconut oil cannot be treated as ‘edible oil’. It has to be treated as
‘hair oil’.

Plastic name plate : Plastic name plate for motor vehicle is to be classified as ‘accessory of motor

vehicle' in chapter 87 and not ‘other arficles of plastic’ in chapter 39, since ‘name plate’ is not specified
in any heading in chapter 39 — Pragati Silicons P Ltd. v. CCE (2007) 8 VST 705 = 211 ELT 534 (SC).

Meaning of ‘set of articles’ : Distinction between laptop and desktop — ‘Set of article’ should consist of
more than one item, each complementing the work of another and retaining their individual identity all
the fime - CC v. Acer India P Ltd. (2007) 218 ELT 17 (SC). In this case, it was held that a desktop computer
is a combination of CPU with monitor, mouse and keyboard as a set. A desktop computer does not lose
individual identities of CPU, monitor, mouse and keyboard. Not only they are marketable as separate
items but are also used separately. On the other hand, a laptop (notebook computer) comes in an
infegrated and inseparable form. It is a combination of CPU, monitor, mouse and keyboard. A laptop
cannot be said to be set of CPU with monitor mouse and keyboard — confirming Tribunal decision in CC
v. Acer India P Ltd . (2007) 208 ELT 132 (CESTAT).

Software/records/tapes supplied along with equipment — Software imports are exempt from customs
duty. Earlier, Customs and Central Excise Tariff had a note No. é which stated that software when
presented with the apparatus for which it was intended will be classifiable as software. This note has
been deleted w.e.f. 1-1-2007. Hence, software embedded or pre-loaded in machine is to be classified
along with the machine. This will also be case when software is brought separately, but as a ‘set’. If
tangible software e.g. operating software or application software loaded on disk, floppy, CD-ROM etc.
is imported, it will be classifiable as soffware under heading 8523 — CC (Import), Mumbai PN 39/2007
dated 3-12-2007. In CC v. Hewlett Packard India (Sales) P Ltd. (2007) 215 ELT 484 (SC), it was held that
pre-loaded software in laptop forms integral part of the laptop. Without operating system like windows,
the laptop cannot work. Hence, the laptop along with software has to be classified as laptop and
values as one unit. Software pre-loaded cannot be classified separately as software (In this case, the
importer wanted to classify hard disk along with software as ‘software’ and refused to give value of
soffware even when called upon to do so. Hence, the decision has to be seen from peculiar facts of
the case).

Principles of classification irrelevant for valuation: Classification decides the applicable rate. It is
followed by valuationi.e. value at which rate is to be applied. The concept of ‘classification’ is therefore
different from the concept of valuation. Section and chapter notes in Tariff and interpretative rules do
not provide guidelines for valuation - CCE v. Frick India Ltd . (2007) 216 ELT 497 (SC).
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2.14 ASSESSABLE VALUE UNDER SECTION 4

2.14.1 Factory can be Place of Removal even if Insurance taken by Assessee as Service to Customers
In Blue Star Ltd. v. CCE (2008) 224 ELT 258 (CESTAT), transport was arranged by assessee since individual
customer cannot arrange for transportation. Insurance was taken for safe transport of goods, as a
service to customers. It was held that insurance cover cannot be taken as criteria for determining
ownership of goods. It was held that there was sale at factory gate and freight is not includible in
assessable value.

2.14.2 Minimum Charges if Assured Quantity not Purchased, are not Part of Excise Assessable Value

In Jindal Praxair Oxygen v. CCE (2007) 208 ELT 181 (CESTAT), MTOP charges were payable to assessee
if buyer fails fo purchase minimum quantity assured, as in such cases, assessee is not in position to
operate his plant at optimum capacity. It was held that these are not includible in assessable value -
followed in CCE v. Praxair India (2008) 223 ELT 596 (CESTAT).

2.14.3 Place of Removal in Case of Exports

In case of exports, the place of removal is port where export documents are presented to customs
office — Kuntal Granites v. CCE (2007) 215 ELT 515 = 2007 TIOL 930 (CESTAT) — quoted and followed in
Rajasthan Spinning & Weaving Mills v. CCE (2007) 8 STR 575 (CESTAT).

2.14.4 Cash Discount Admissible Whether Availed or Not

In CCE v. Arvind Mills Ltd. (2006) 204 ELT 570 (CESTAT 3 member bench), it has been very clearly held
that cash discount and finance cost are admissible under new section 4 of CEA also. Differential price
represents interest for delayed payment. Cost of finance and cash discount whether availed or not are
fo be granted as abatement even after 1-7-2000.

2.14.5 Self Insurance Charges Addible

In Gujarat Borosil v. CCE (2007) 217 ELT 367 (CESTAT), assessee was collecting 7% amount was ‘insurance
charges’. Actual insurance premium paid was much less. The charge was to cover breakage of goods
in transit. It was held that this cannot be permitted as deduction since assessee was not an insurance
company.

2.14.6 Valuation of Free Samples

CBE&C, vide circular No. 813/10/2005-CX dated 25-4-2005 has clarified that in case of samples
distributed free, valuation should be done on basis of rule 4 i.e. value of similar goods. The revised
circular dated 25-4-2005 stating that valuation of samples should be on basis of rule 4, has been upheld
as valid in Indian Drugs Manufacturers’ Assn v. UOI (2008) 222 ELT 22 (Bom HC DB).

2.14.7 Valuation in Case of Stock Transfer

In case of stock transfer, value to be adopted is the price prevailing in depot at the time of clearance
from factory. Once goods are cleared from factory to depot on payment of duty (on basis of price
prevailing at the time of removal from factory), it is not necessary to chase the goods and see at
what price the goods were subsequently sold -CCE v. Carborandum Universal Ltd. (2008) 224 ELT 290
(CESTAT).

2.14.8 Sale to Parent Company both as Spares as well as for Maintenance

In CCE v. Aquamall Water Solutions (2008) 223 ELT 385 (CESTAT), assessee sold its water purifying
equipment to its parent company (Eureka Forbes Ltd.). Assessee also supplied parts of the water
purifying equipment to its parent company, both for sale as spares and also for maintenance purposes.
In case of spares for sale, duty was paid on the basis of selling price of spares of parent company. In
case of parts supplied for use in maintenance, duty was paid on the basis of cost of production plus
10%. Department contended that in case of parts supplied for maintenance also, duty should be
paid on basis of selling price of parent company. However, Tribunal held that when parts are not sold
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by parent company, duty should be paid under rule 8 on basis of cost of production plus 10% since
no other specific rule to cover this (The decision is based on a Board circular which has since been

withdrawn).

Part sale and part consumption - in Ispat Industries Ltd. v. CCE 2006 (201) ELT 65 (CESTAT), it was held
that if goods are partially sold to unrelated buyers and partially supplied to sister concern, valuation
should be under rule 4 i.e. on the basis of price at which goods are sold to other independent buyers —
relying on Aquamall Water Solutions v. CCE 2003 (153) ELT 428 (CEGAT).- view upheld in Ispat Indusfries
v. CCE 2007 (209) ELT 185 (CESTAT 3 member bench).

2.15 VALUE BASED ON RETAIL SALE PRICE

Section 4A of CEA empowers Central Government to specify goods on which duty will be payable
based on ‘retail sale price’.

The provisions for valuation on MRP basis are as follows :

(a) The goodsshould be covered under provisions of Legal Metrology Act, 2009, w.e.f. 1-8-2011 (earlier
Standards of Weights and Measures Act, 1976) [section 4A(1)].

(b) Central Government has to issue a nofification in Official Gazetfte specifying the commodities
fo which the provision is applicable and the abatements permissible. Central Government can
permit reasonable abatement (deductions) from the ‘retail sale price’[section 4A(2)].

(c) While allowing such abatement, Central Government shall take info account excise duty, sales
tax and other taxes payable on the goods [section 4A(3)].

(d) The ‘retail sale price’ should be the maximum price at which excisable goods in packaged forms
are sold to ultimate consumer. It includes all taxes, freight, tfransport charges, commission payable
to dealers and all charges towards advertisement, delivery, packing, forwarding charges etc. If
under certain law, MRP is required to be without taxes and duties, that price can be the ‘retail sale
price’ [Explanation 1 section 4A].

(e) If more than one ‘retail sale price’ is printed on the same packing, the maximum of such retail
price will be considered [Explanation 2(a) to section 4A]. If different MRP are printed on different
packages for different areas, each such price will be ‘retail sale price’ for purpose of valuation
[Explanation 2(c) to section 4A].

(f) Removing excisable goods without MRP or wrong MRP or tampering, altering or removing MRP
declared on a package is an offence and goods are liable o confiscation [section 4A(4)] If price
is altered, such increased price will be the ‘retail sale price’ for purpose of valuation [Explanation
2(b) to section 4A].

Say, Government had issued a nofification to the effect that excise duty on ‘cosmetics and toilet
preparations’ will be payable on the basis of MRP printed on retail carton after allowing abatement of
40%. In such case, if MRP printed on carton is ¥ 200 and if the duty on ‘cosmetics & toilet preparations’
is 12.5%, the duty @ 12.5% will be payable onX 120 (i.e. after allowing 40% abatement on MRP of ¥ 200).
Thus duty payable per pack will be X 15.

MRP provisions are overriding provisions— Section 4A(2) of Central Excise Act uses the words
‘notwithstanding section 4A. Hence, when section 4A is applicable, provisions of section 4 for
determination of assessable value are not applicable.

Provision of MRP based valuation are applicable only when product is statutorily covered both under
Weights and Measures Act and notification issued under CEA - reiterated in Swan Sweets v. CCE 2006
(198) ELT 565 (CESTAT).
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Same product sold in wholesale and under MRP - CBE&C has clarified in circular No. 737/53/2003-
CX dated 19-8-2003 that when goods covered u/s 4A are supplied in bulk to large buyer (and not in
retail), valuation is required to be done u/s 4. Provisions of section 4A apply only where manufacturer is
legally obliged to print MRP on the packages of goods. Thus, there can be instances where the same
commodity would be partly assessed on basis of section 4A and partly on basis of fransaction value
u/s 4.

Products covered under the MRP valuation scheme - So far, 96 articles have been covered under this
scheme [Notification No. 2/2006-CE(NT) dated 1-3-2006.

Non-applicability of provisions of MRP - If an arficle is not covered under provisions in respect of marking
MRP, provisions of duty payable on basis of MRP do not apply and in those cases, duty will be payable
on ad valorem basis as per section 4. As per rules 2A and 34 of Standards of Weights and Measures
(Packaged Commodities) Rules, 1977 (as amended w.e.f. 14-1-2007), the provisions of marking MRP
are not applicable to following commodities — Packages above 25Kg (50 Kg in case of cement) *
Packaged commodities for industrial or institutional consumers * Small packages of 10gm/10 ml or less
* Fast food items * Scheduled drugs and formulations * Agricultural farm produce * Bidis for retail sale *
Domestic LPG gas.

Deemed Manufacture of products covered under MRP - In respect of goods specified in third schedule
to Cenftral Excise Act, any process whichinvolves packing or repacking of such goods in a unit container
or labelling or re-labelling of containers including the declaration or alteration of retail sale price on
the container or adoption of any other treatment on the goods to render the product marketable to
consumer will be ‘manufacture’. [section 2(f)(iii) effective from 14-5-2003].

2.16 MRP BASED VALUATION

2.16.1 Same Product partly sold in retail and partly in Wholesale

CBE&C has further clarified in circular No. 737/53/2003-CX dated 19-8-2003 that when goods covered
u/s 4A are supplied in bulk to large buyer (and not in retail), valuation is required fo be done u/s 4.
Provisions of section 4A apply only where manufacturer is legally obliged to print MRP on the packages
of goods. Thus, there can be instances where the same commodity would be partly assessed on basis
of section 4A and partly on basis of fransaction value u/s 4 — view noted and approved in Jayanti Food
Processing v. CCE (2007) 10 STT 375 = 215 ELT 327 (SC).

2.16.2 Valuation on MRP basis even if package is not really intended for Retail Sale

In Jayanti Food Processing v. CCE (2007) 10 STT 375 =215 ELT 327 (SC), it was observed that nature if sale
is not the relevant factor for application of section 4A but application would depend on five factors i.e.
(i) goods should be excisable goods (ii) They should be such as are sold in the package (iii) There should
be requirement of SWM Act or rules or any other law to declare price of such goods relating to their
retail price on package (iv) The Central Government must have specified such goods by nofification
of Official gazette and (v) Valuation of such goods would be as per the declared retail price on the
package less the amount of abatement.

In ITEL Industries P Ltd. v. CCE 2004 (163) ELT 219 (CESTAT 2 v. 1 decision), telephone instruments were
supplied to DOT/MTNL in bulk with MRP duly marked. DOT/MTNL lent these to subscribers retaining their
ownership. It was held that since goods were packed, the valuation is required to be done u/s 4A on
basis of MRP, even if goods were not sold to customers — followed in BPL Telecom v. CCE (2004) 168 ELT
251 = 60 RLT 664 (CESTAT), where it was held that there is no requirement under Packaged Commodities
Rules that goods covered by those provisions must be actually sold in retail — view confirmed in Jayanti
Food Processing v. CCE (2007) 10 STT 375 = 215 ELT 327 (SC).

This was followed in CCE v. Liberty Shoes (2007) 216 ELT 692 (CESTAT), where it was held that MRP
provisions apply even when sale is in bulk to institutional buyers.
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2.16.3 Provision does not apply to Ice Cream sold in bulk

In Monsanto Manufacturers v. CCE 2006 (193) ELT 495 (CESTAT), it was held that if ice cream is sold in
bulk to hotels and not intended for retail sale, valuation will be as per section 4 and not on MRP basis —
view confirmed in Jayanti Food Processing v. CCE (2007) 10 STT 375 =215 ELT 327 (SC).

2.16.4 Two ltems in Combi-Pack with One ltem Free

In Icon Household Products v. CCE (2007) 216 ELT 579 (CESTAT), assessee was selling Mosquito Repellant
Liquid (MRL) and Liguid Vapourising Device (LVD) as combi-pack. MRP was contained only on plastic
container of MRL and not on LVD. It was held that this MRP will be taken for valuation of multipack.
LVD supplied free in the multipack is not liable to assessment separately — relying on Himalaya Drug
Company v. CCE (2006) 195 ELT 109 (CESTAT) - same view in CCE v. J L Morison (2008) 223 ELT 655
(CESTAT SMB).

2.16.5 No MRP on Free Gifts/Samples, Hence Valuation as Per Section 4

In Jayanti Food Processing v. CCE (2007) 10 STT 375 = 215 ELT 327 (SC), assessee as selling Kitkat
chocolates to Pepsi. These were distributed as free gift along with Pepsi bottle as a marketing strategy.
It was held that even if product (chocolate) is covered under MRP provisions, since the product was
not to be sold in retail, MRP is not required. Hence, valuation should be on basis of section 4.

2.16.6 Provision when more than One Retail Price Declared

MRP printed on package is required to be inclusive of taxes. Rate of taxes vary from State fo State.
Hence, in some cases, a manufacturer may print different prices for different States. In some cases,
manufacturer earmarks different packages for different areas and marks different prices for different
areas.

If a package bears more than one retail sale price, maximum out of these will be deemed to be
retail price for purpose of section 4A [Explanation 2(a) to section 4A(4)]. If retail price declared on the
package at the time of removal is subsequently altered to increase the price, such increased retail
price will be retail price for purpose of section 4A [Explanation 2(b) to section 4A(4)]. Where different
retail sale prices are declared on different packages, each such retail price shall be the ‘retail sale
price’ for purposes of

valuation of excisable goods intended to be sold in area to which the retail price relates. [Explanation
2(c) to section 4A(4)]. Thus, if different prices are printed on different packages, each such price will
be ‘retail price’.

There is no stipulation in the Act that all packages should bear same MRP. Different MRPs for different
buyers can be fixed. Even if MRP is different for each packet, such MRP is required to be adopted for
assessable value— CCE v. Bell Granito Ceramics (209) 235 ELT 171 (CESTAT).

2.16.7 Provisions and Requirements of the Standards of Weights and Measures (Packaged Commodity)
Rules, 1977 (“SWM Rules”)

The relevant provisions and requirements of the SWM Rules, are as follows

(1) Only Packages Intended for Retail Sale Covered: The requirement to declare retail sale price of
the packages is applicable only in respect of packages intended for retail sale.

(2) Goods on which RSP need not be Declared: There is no requirement to declare RSP on-

(a) Packages of commodities containing quantity of more than 25 Kg or 25 Liters (excluding
cement and fertilizer sold in bags up to 50 Kg.);

(b) Packaged commodities meant for industrial consumers or institutional consumers;

“Industrial consumer” means those consumers who buy packaged commodities directly from
the manufactures/packers for using the product in their industry for production etc.;

“Institutional consumers” means those consumers who buy packaged commodities directly
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from the manufacturers/packers for service industry like transportation including airways,
railways, hotel or any other similar service industry;

(c) Any domestic LPG cylinders of which the price is covered under the Administered Price
Machanism of the Government;

d) goods meant for export;
e) goods supplied free as marketing strategy (e.g. physicians sample);
f) any package containing fast food item packed by restaurant/ hotel and the like;

g) any package containing a commodity if it contains schedule formulation and non-schedule
formulations covered under the Drugs (price Control) order, 1995;

(h) Wholesale packages;

(i) agriculture farm produces in packages of above 50Kg.

(3) Certain Definitions:

(a) retail packages means the packages intended for retail sale to the ultimate consumer for
consumption of the commodity contained therein and includes the imported packages. The
expression ‘ultimate consumer’ doesn’t include industrial or institutional consumers.

(b) retail sale means the sale, distribution or delivery of a commodity through retail sale agencies
or other instrumentalities for consumption by an individual or a group of individual or any
other consumer.

(c) wholesale package means a package containing-

(i) A number of retail packages, where wholesale package is infended for sale, distribution
or delivery to an intermediary and is not infended for sale direct to a single consumer; or

(i) A commodity sold to anintermediary in bulk to enable such intermediary to sell, distribute
or delivery such commodity to the consumer in smaller quantities; or

(i) Packages containing ten or more than ten retail packages provided that the refail
packages are labeled as required under the rules.

Example 33: 1,500 pieces of a product ‘A’ were manufactured during the financial year. Its list price (i.e.
retail price) is 250 per piece, exclusive of taxes. The manufacturer offers 20% discount to wholesalers
on the list price. During the year, 840 pieces were sold in wholesale, 510 pieces were sold in retail, 35
pieces were distributed as free samples. Balance quantity of 115 pieces was in stock at the end of the
year. The rate of duty is 12.5%. What is the total duty paid during the financial year?

Assume that the manufacture is not eligible for SSI concession.
Answer:

The total selling price is as follows -

Qty Price Total ()
510 250 1,27,500
840 200 1,68,000
35 200 7,000
Total 3,02,500

Duty payable is 12.5% of ¥ 3,02,500 i.e. X 37,812.50.
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A
Note - (a) Since 115 pieces were in stock at year end, no duty will be payable. Duty will be payable
only when goods are cleared from factory. (b) In case of samples, as perrule 4 of Valuation Rules, value
nearest to the time of removal, subject to reasonable adjustments is required to be taken. However,
since prices are varying, value nearest to the fime of removal may not be ascertainable and will not be
acceptable for valuation as the prices are changing. In such case, recourse will be taken to rule 11 of
Valuation Rules, i.e. best judgment assessment. We can take recourse to rule 7 and 9 where principle
of ‘normal transaction value’ is accepted, when prices are varying.

As per rule 2(b) of Valuation Rules, ‘normal fransaction value' means the tfransaction value at which
the greatest aggregate quantity of goods is sold. Since greatest quantity of 840 pieces are sold at
% 200, that will be ‘normal transaction value’, which can be taken for valuation of free samples.

Example 34: A manufacturer has appointed brokers for obtaining orders from wholesalers. The brokers
procure orders for which they get brokerage of 5% on selling price. Manufacturer sells goods to buyers
at X 250 per piece. The price is inclusive of State Vat and Central Excise Duty. State Vat rate is 4% and
excise duty rate is 12.5%. What is the AV, and what is duty payable per piece?

Answer:

Assume that Assessable Value = x. No deduction is available in respect of brokerage paid to third
parties from Assessable Value.

Since Excise duty is 12.5%, State Vat rate is 4%, price including excise will be 1.125x.
State Vat @ 4% of 1.125x is 0.045x. Hence, price inclusive of sales tax and excise duty will be 1.17x.

Now, 1.17x =% 250.00
Hence, X=%213.68
Check the answer as follows —

Assessable Value =3 213.68
Add duty @ 12.5% of ¥ 213.68 = 32671
Add: State Vat @ 4% on X 240.39 (213.68+26.71) = T9.61

Total Price (Including duty and tax)
(213.68+26.71+9.61) =¥ 250.00

Example 35: Find Assessable Value and duty payable. The product is not covered under section 4A.
Maximum Retail Trade Price : X 1,100 per unit, State Vat, Octroi and other Local Taxes: 10% of net price,
Cash Discount : 2%, Trade Discount: 8%, Primary and Secondary packing cost included in the above
MRP: X 100, Excise duty rate: 12.5% ad valorem.

Answer:

Cash discount X 22 (2% of ¥ 1,100) and frade discount ¥ 88 [8% of X1,100] are available as deduction.
Packing cost is not allowable as deduction. Hence, price of excise purposes is X 990. [ 1,100 — 22 - 88].
— Now, if x is the assessable value, price inclusive of excise duty is 1.125x. State Vat and local taxes
@ 10% of 1.125x will be 0.11125x and price including Excise duty is inclusive of excise duty and sales tax
will be 1.2375x.

Now, 1.2375x = % 990.00
Hence, X = % 800.00
Excise Duty @ 12.5% of ¥ 800.00 = 3 100.00
Check the answer as follows: Assessable Value = 3 800.00
Add: Excise duty @ 12.5% of ¥ 800.00 = % 100.00
Add State Vat @ 10% on % 200.00 = 3 90.00
(800+100)

Total Price (After allowable deductions) = 3990
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Example 36: A manufacturer has agreed to supply a machinery on following terms and conditions :
(a) Price of machinery : X 3,40,000 (net of taxes and duties), (b) Machinery erection expenses : X 26,000,
(c) Packing (normally done by him for all machinery) : X 4,000, (d) Design and drawing charges relating
to manufacture of machinery : 30,000 or (Net of taxes and duties), (e) Central Sales Tax @2%, (f) Central
Excise Duty @ 12.5%, (g) Cash discount of ¥ 5,000 will be offered if full payment is received before
dispatch of goods, (h) The buyer made all payment before delivery, (i) The manufacturer incurred
cost of X 1,200 in loading the machinery in the truck in his factory. These are not charged separately to
buyer. Find the 'Assessable Value'and the duty payable.

Answer:

Erection expenses are notincludible in AV. Cash discount is allowable as deduction. Duty is not payable
on opftional bought out accessories supplied along with the machinery. The cost of X 1,200 is already
included in the selling price of machinery (as it is not charged separately) and hence is not to be
added again. Hence, AV is X 3,692,000 [ X 3,40,000 + %¥4,000 + 30,000 — %5,000]. Duty @ 12.5% will be
346,125.

Example 37: M/s. XYZ Ltd., sold machinery to Mr. Kapoor at a price of X 5 lakhs on 15th June, 2015 and
the same was removed from the factory at Kolkata. The rate of excise duty applicable is 12.5% on the
date of removal. Mr. Kapoor refused to take delivery of the machine when it reached his destination.
In the meantime, M/x. XYZ Ltd. increased the prices of the similar type of machinery to ¥ 6 lakhs with
effect from 16th June, 2015. The machinery as refused by Mr. Kapoor has been sold on 20th June 2015
fo Mr. Lal af the revised price of ¥ 6 lakhs. The excise duty including Education Cess is 12.5% applicable
with effect from 10th June, 2015.

Explain the following with reasons:
(i)  Whatis the value to be taken as assessable value?
(i)  Whatis the rate of excise duty applicable and duty payable on above fransaction?

(i) The Central Excise Officer is demanding duty on the price of ¥ 6 lakhs at the time of sale to Mr. L.
Is he right in his approach?

(iv) Does cost of production have any bearing on the assessable value?
Answer:

(i)  The price prevailing at the time of removal from factory i.e. ¥ 5 lacs on 15th June 2015 is the
assessable value.

(i)  The applicable rate of duty is @12.5% and duty amount is ¥ 62,500 (i.e. X 5lacs x 12.5/100).
(i) The Central Excise Officer is not right in his approach.

(iv) Cost of production has no bearing with assessable value in present case. Central Excise valuation
can be below manufacturing cost. If price is the sole consideration and dealing between seller
and buyer are arm’s length, assessable value will be decided on the basis of selling price, even if
it is below manufacturing cost. So cost of manufacturing will not change the assessable value.

Example 38: ABC Ltd of Kanpur agreed 1o sell an electronic motor to DEF Ltd of New Delhifor¥ 15,000.00
on ex-factory basis. Other particulars are:

(i)  Transportation and transit insurance were arranged by ABC Ltd. This was at the request of DEF Ltd
and amounted to for X 1,250 and ¥ 1,500 respectively which were charged separately. Actual
fransportation charges amounted to X 1,000 only.

(i) A discount of ¥ 1,000 was given to DEF Ltd. on the agreed price on payment of an advance of
¥ 3,500 with the order. (Ignore notional interest on advance).

(iii) Interest of ¥ 800 was charged from DEF Ltd. as it failed to make the payment within 30 days.
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(iv) Packing charges of the motor amount to ¥ 1300.

(v) The expenditure incurred by ABC Ltd. towards ‘free after sale service' during warranty period
comes out to be T 500 per motor.

(vi) Dharmada charges of ¥ 200 were recovered from DEF Ltd.

(vii) ABC Ltd. sold a lubricant worth X 250 along with the moftor to the interested customers. Lubricant
which was purchased from the market by ABC Ltd. at X 200 ensured durability and high efficiency
of the motor. DEF Ltd. opted for the said lubricant.

Compute the Assessable Value.

Answer:

Calculation of Assessable Value 3
Offered Price to DEF = 14,000
ADD: Discount = 1,000
ADD: Packing charges = 1,300
ADD: Free after sale service = 500
ADD: Dharmada charges = 200
Assessable Value = 17,000

Example 39: How will the assessable value under the subject transaction be determined under section
4 of the Central Excise Act, 19442 Give reasons with suitable assumptions where necessary.

Conftracted sale price for delivery at buyer’s premises ¥ 10,00,000. The contracted sale price includes
the following elements of cost:

(1)  Cost of drawings and designs ¥ 3,000
() Cost of primary packing ¥ 3,500
() Cost of packing at buyer’s request for safety during transport % 7,500
(IV) Excise duty 32,11,200
(V) VAT (Sales tax) % 37,000
(V1) Octroi ¥ 9,500
(VIl) Freight and insurance charges paid from factory to ‘place of removal’ ¥ 20,000
(VIIl) Actual freight and insurance from ‘place of removal’ to buyer's premises % 42,300
Answer:
Sale price % 10,00,000
Less: Excise Duty 32,111,200
VAT ¥ 37,000
Octroi T 9,500
Freight and insurance from Place of removal to buyers premises % 42,300
~3,00,000
Assessable Value ~%7,00,0000
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Example 40: Defermine the assessable value for purpose of excise duty under the Central Excise Act,
1944 in the following cases:

(i)  Anassessee sells his excisable goods for 1,12,360 per unit and does not charge any duty of excise
in his invoice. Subsequenfly it was found that the goods were not exempted from excise duty but
were liable at 12.5%.

(i) Certain excisable goods were sold for ¥ 1,12,360 per unit and @12.5% is the rate of excise duty.
Subsequently it was found that the price cum duty was in fact X 1,40,000 per unit as the assessee
had collected X 40,124 per unit separately.

(i)  The cum duty price perunit was 1,10,300 and the assessee had paid duty at 12.36%. subsequently
it was found that the rate of duty was 12.5% and the assesee had not collected anything over and
above % 1,10,300 per unit.

Answer:

Statement showing Assessable Value for the Purpose of Excise Duty in each case: (As per CBE&C DO
letter No. 334/1/2003- TRU dated 28.2.2003)

SI. No. |Particulars Value | Workings
®)
(i) Assessable value 99,8761 1,12,360 x 100/112.50 =% 99,876

(i) Assessable value 1,24,444| Cum-duty price X 1,12,360 (12.5% duty inclusive). Hence,
assessable value is ¥99,876. Additional consideration received
subsequently of ¥ 40,124. Hence, Cum-duty price is ¥ 1,40,000.

1,40,000 x 100/112.5 =% 1,24,444
(i) Assessable value 98,044 | Cum-duty price X 1,10,300 (excise duty included @12.36%).

However, correct rate of duty is 12.5%. If no addifional
consideration has been received, then ¥ 1,10,300 is it self
considered as inclusive of excise duty @12.5%.

1,10,300 x 100/112.5 =X 98,044.

Maximum Retail Price (MRP)

Example 41: B Ltd manufactures two products namely, Eye Ointment and Skin Ointment. Skin Ointment
is a specified product under section 4A of the Central Excise Act, 1944. The sale prices of the two
products are X 43 per unit and % 33 per unit respectively. The sale price of both the products included
12.5% excise duty as BED, education cess of 2% and SAH of 1%. It also includes CST of 2%. Additional
information is as follows:

Units cleared: Eye Ointment - 1,00,000 units, Skin Oinfment — 1, 50,000 units. Deduction permissible under
section 4A: 40%

Calculate the total excise duty liability of B Ltd for both the products.
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Answer:

Eye Ointment:

Let us assume x as the assessable value

Assessable Value X
Add: BED @12.5% _0.125x
1.125x

Add: CST @ 2% 0.0225x
Selling price 1.1475x
Assessable value per unit T43x1/1.1475

% 37.47 per unit
Total Assessable Value ¥37,47,000 (i.e.X 37.47 x 1,00,000 units)
Excise duty @12.5% on 1,00,000 units T 4,68,375
Skin Ointment
Maximum Retail Price 333
Less: Abatement @40% X (13)
Assessable Value (per unit) %20
Total Assessable Value ¥ 30,00,000 (i.e.X 20 x 1,50,000 units)
Excise Duty @12.5% ¥ 3,75,000
B Ltd liable to pay total excise duty 3 8,43,375

Transaction Value with Valuation Rules

Example 42: Cost of production of a product X calculated as per Cost Accounting Standard is ¥ 350
per piece.

550 pieces of a product were manufactured. 120 pieces were sold at ¥ 700 per piece to Industrial
Consumers. 70 pieces were sold to a Central Government department @ X 690 per piece. 210 pieces
were sold to wholesalers at ¥ 720 per piece. 70 pieces were sold in retail @ X 800 per piece. 20 pieces
were given out as free samples. Out of the 70 pieces sold to Government department, 25 pieces were
rejected, which were subsequently sold to other customers @ X 300 per piece, without bringing them in
the factory. Balance pieces were in stock, out of which 25 pieces were so damaged that they became
unsaleable.

Note that all the prices are exclusive of excise and sales tax. The rate of duty on the product is 12.5%
plus education cess as applicable.

(a) Whatis the total duty payable?

(b) Advise Management about steps fo be taken in respect of 25 pieces which were damaged in
storage.
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Answer:

(a) Calculation of duty payable on product X
Name of the buyer Nurpber of Rate per piece Total %)

pieces )

Industrial Consumers 120 700 84,000
Central Government department 70 690 48,300
Wholesalers 210 720 1,51,200
Retailers 70 800 56,000
others (Free samples) (Rule 4) 20 720 14,400
Assessable Value 3,53,900
Total excise duty @12.5% (3,53,900x12.5%) T 44,238

(o) As per Rule 21 of the Central Excise Rules, 2002, obtain the remission certificate from the central
excise department for the damaged units of 25 pieces.

Valuation Rules:

Example 43: Compute the assessable value and excise duty under the Central Excise Act, 1944 in the
following case:

Production : 2,000 units on 1.7.2015

Quantity sold : 450 units @ ¥ 200 per unit
: 650 units @ X 190 per unit

Samples clearances : 50 units

Balance in stock : 850 units

(af the end of factory day for 1-7-2015)
Assume that the rate per unit is exclusive of Cenfral Excise duty. Basic Excise Duty @12.5%.
Answer:

Assessable value

Units Rate per unit (%) Total () Remarks
450 200 90,000
650 190 1,23,500
50 190 9,500 | Samples are valued as per rule 4 read with rule 2(c)
of C.Ex. Valuation Rules, 2000
Assessable Value 2,23,000

Total excise duty =% 27,875 (i.eX 2,23,000 x 12.5%)

Example 44: A manufacturer having a factory at Mumbai has uniform price of ¥ 2,000 per unit (exclusive
of taxes and duties) for sale anywhere in India. During the financial year 2015-16, he made the following
sales:

Particulars Quantity sold in units| Cost of transportation (3)
Goods sold atf factory in Mumbai 1,000 Nil
Goods sold from New Delhi 500 12,000
Goods sold from Chennai 600 48,000
Goods sold from Kolkata 900 30,000

Find assessable value per unit and total excise duty payable by the manufacturer. Excise duty @12.5%.
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Answer:
(Rule 5 of valuation rule)

Selling price per unit = X 2,000
Less: cost of equalized freight = X 30
Assessable value per unit = X 1,970
Total excise duty payable = % 7,38,750 (3,000 units x¥ 1,970 per unit x 12.5%)

Working note: (1)

Particulars Quantity sold in units Cost of transportation (%)
Goods sold atf factory in Mumbai 1,000 Nil
Goods sold from New Delhi 500 12,000
Goods sold from Chennai 600 48,000
Goods sold from Kolkata 900 30,000
Totall 3.000 20,000

(2) Cost of equalized freight =3 30 (¥ 20,000/3,000 units)

(3) The aforesaid equalized freight has to be certified by the Cost Accountant/Chartered Accountant/
Company Secretary in practice.

Example 45: Compute the assessable value and amount of excise duty payable under the Cenfral
Excise Act, 1944 and rules made there-under from the following information:

Particulars No. of units | Price at Factory | Price at Depot| Rate of Duty
Per unit Per unit Advalorem
(i) Goods transferred from factory o 1,000 % 200 3220 12.5%
depot on 8th August
(i) Goods actually sold at depot on T 320 3 350 8%
950
18th August
Answer:

(Rule 7 of valuation rules)

Amount ()
Assessable Value 2,20,000 [i.e. 1,000 units x ¥ 220]
Total Excise Duty 27,500 [i.e. ¥2,20,000 x 12.5/100]

Example 46: Name the Cost Accounting Standard which is to be used while calculating cost of
production for valuation for captive consumption under Central Excise. Is the standard mandatory?
AS per that standard, which of the following costs are includible/not includible in ‘Cost of Production’?

()  Research and Development Cost
(i) Interest on capital borrowed,
(i) Lay-off wages to workmen

(iv) Packing cost.
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Answer:
(Rule 8 of valuation rules)

The Cost Accounting Standard 4 is required to be used while calculating cost of production for valuation
for captive consumption under Central Excise. As per circular issued by CBEC, cost of production is
required to be calculated as per CAS-4 issued by the Central Council Members of The Institute of Cost
Accountants of India (ICAl). Hence, the standard is mandatory.

Cost includible Cost not includible
(i) Research and Development (i)  Interest on capital borrowed
(i)  Packing cost (i) Lay off wages to workmen

Example 47: X Ltd. manufacturer manufactured components within factory for own use. Cost of raw
materials purchased for ¥ 50,000 to manufacture said components. Cost of overheads as certified
by a Cost Accountant, as per Cost Accounting Standard (CAS) — 4 is ¥ 20,000. Profit margin on inter
departmental fransfer @20%. These components are subject to Excise Duty @12.5% and State VAT rate
@12.50%.

You are required to answer (a) Assessable Value of these Components, (b) Total Excise Duty and (c)
Value Added Tax (VAT).

Answer:

(Rule 8 of valuation rules) g

Cost of Material = 50,000

Overhead Cost = 20,000

Cost of Production = 70,000

ADD: 10% profit margin (as per Rule 8 of Valuation Rules) = 7,000

(a) Assessable Value = 77,000

(o) Excise Duty = 377,000 x 12.5/100 =X 9,625

(c) VAT payabile is nil, since these components are consumed internally. VAT will attract only when
there is a sale.

Example 48: R & Co. furnish the following expenditure incurred by them and want you to find the
assessable value for the purpose of paying excise duty on captive consumption. Determine the cost of
production in terms of rule 8 of the Central Excise Valuation (Determination of Price of Excisable Goods)
Rules 2000 and as per CAS — 4 (Cost Accounting Standard):

(i) Direct material cost per unit inclusive of excise duty at 12.5% % 880
(ii) Direct wages % 250
(i) | Other direct expenses T 100
(iv) [Indirect materials 75
(v) |Factory overheads ¥ 200
(vi) |Administrative overhead 3100
(25% relating to production capacity)
(vii) |Selling and distribution expense T 150
(viii) | Quality conftrol 325
(ix) |Sale of scrap realised 320
(x)  [Actual profit margin 15%
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Answer:

Cost of production is required to be computed as per CAS-4. Material cost is required to be exclusive
of Cenvat credit available.

Particular Total Cost ()
1. |Material Consumed (Net of Excise duty) [X (880 -97.77)] 782.23
2. |Direct Wages 250.00
3. |Other Direct Expenses 100.00
4. |Works Overhead [indirect material (X 75) plus factory overhead (X 200) 275.00
5. | Quality control cost 25.00
6. | Administrative Overhead (25% relates to production activity) 25.00
Less : Sale of Scrap (20.00)
Cost of Production 1,437.23
Add : 10% profit margin on cost of production () 426.23 x 10%) 143.72
Assessable value as per Rule 8 of the valuation rules 1,580.95

Note : Actual profit margin is not relevant for excise valuation.

Tax Planning

Example 49: A company manufacturing a dutiable product in the factory at Cochin, was making
sales through its depot in Mumbai. The sale price at Mumbai depot at X 30,000 per piece inclusive of
fransport charges from Cochin fo Mumbai of X 3,000. The depot price includes excise duty @12.5%
but excludes Maharashira VAT. Annually 2,000 pieces are sold by the depot. The company decides
to make direct sale from Cochin to its customers which would aftract CST at 2% to be borne by
the company. The company wants to close down the depot at Mumbai bringing cost saving of
¥ 5,00,000 per annum. The sale price will continue to be as earlier.

Evaluate the implications of the decision.

Answer:
Depot continues:

Presently, goods are sold from depot. If the sale is from depot, excise duty is payable on the depot
price of ¥ 30,000. No deduction of transport cost from Cochin to Mumbai depot is allowed.

Since, the price is inclusive of excise duty @ 12.5%, the duty payabile is ¥ 3,333.33 (i.e. ¥ 30,000 x 12.50
/112.50) and Assessable Value is ¥ 666.67 (i.e. 330,000 x 100/112.5).

Value per piece

Depot sale price ¥ 30,000
Less: Transport charges ¥ 3,000
Less: Excise duty 33,333
Net revenue if depot continues % 23,667
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Depot closes down:

If goods are sold directly from Cochin, CST @ 2% will be payable. The price chargeable to dealers is
required tfo remain unchanged at ¥ 30,000 per piece.

Net price of Product X
Add- Excise Duty @ 12.50% 0.125x
Taxable turnover 1.125x
Add- CST @ 2% on 1.125x 0.0225x
Total price 1.1475x
Add- Transport charges ¥ 3,000
Total Invoice Value 1.1475x + 3,000

Note. — Excise duty and CST are not payable on transport charges, if charged separately in invoice,
because sale is from factory.

Now, 1.1475x + 3,000
Net price of the product

¥ 30,000
X 23,529 [(i.e. ¥ 30,000 - 3,000)/1.1475]

Net realizable value is X 23,529 per piece if the depot closes down.

If depot contfinues the revenue ¥ 23,667 per piece
Less: If depot closes down the revenue T 23,529 per piece
Net revenue loss if depot closes down % 138 per piece
Total revenue loss for 2,000 pieces annually if depot closes down 32,76,000

(i.e. 2,000 pieces x X 138 per piece)

Less: Savings on account of closes down the depot = ¥ 5,00,000

Net savings on account of close down the depot = 32,24,000

If depot is closed, there will be net savings of ¥ 2,24,000 per annum.

Hence, it is economical to close down the depot.

2.17 ASSESSMENT UNDER CENTRAL EXCISE LAW

2.17.1 Assessment
The expression ‘assessment’ has been defined in the Central Excise Rules, 2002.

As per Rule 2(b), includes self-assessment of duty made by the assessee and provisional assessment
under Rule 7 of the said Rules.

2.17.2 Assessee
The expression ‘assessee’ has been defined in the Central Excise Rules, 2002.

As per Rule 2(c), means any person, who is liable for payment of duty assessed or a producer or
manufacturer of excisable goods or a registered person of a private warehouse in which excisable
goods are stored and includes an authorized agent of such person.

2.17.3 Liability to Assessment and Payment of Duty

Rule 4 of the Cenftral Excise Rules, 2002 provides that every person, who produces or manufactures any
excisable goods, or who stores such goods in a warehouse, shall pay the duty leviable on such goods
in the manner provided in Rule 8 or under any other law and no excisable goods, on which any duty
is payable, shall be removed without payment of duty from any place, where they are produced or
manufactured, or from a warehouse, unless otherwise provided.
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2.17.4 Incidence of Duty i.e. Removal

For the purposes of the Rule 4, excisable goods manufactured in a factory and utilized, as such or
after subjecting to any process, for the manufacture of any other commodity, in such factory, shall be
deemed to have been removed from such factory immediately before such utilization.

2.17.5 Major Ingredients of Assessment

Before each removal, whether outside the factory of manufacture or production or for captive
consumption, duty has to be assessed on the excisable goods.

2.17.6 Classification and Rate of Duty
For determining the rate of duty, classification is a prerequisite.

Classification means the appropriate classification code, which is applicable to the excisable goods
in question under the First Schedule to Cenfral Excise Tariff Act, 1985. There are Section Notes and
Chapter Noftes, in the Tariff which are helpful in determining the appropriate classification. In case of
difficulties, there are “Interpretative Rules” in the said Act.

2.17.7 Valuation

Where rate of duty is dependent on the value of goods (ad valorem duty), value has to be determined,
in accordance with the provisions of Central Excise Act, 1944, as follows :

()  Value under section 4 based on fransaction value or determined in terms of valuation Rule,

(i) Value based on retail sale price under section 4A,

(iii) Tariff value fixed under section 3.

2.17.8 Self Assessment

As per Rule 6 of the Central Excise Rules, 2002 a Central Excise assessee is himself (self-assessment)
required to determine duty liability at the time of removal of excisable goods and discharge the same.
In other words, the assessee should apply correct classification and value (where duty is ad valorem) on
the quantities being removed by him and indicate the same in the invoice. However, in case assessee
manufacturing cigarettes, the Superintendent or Inspector of Central Excise has to assess the duty
payable before removal by the assessee.

2.17.9 Provisional Assessment

Provisional Assessment is resorfed fo, in the event the duty cannot be determined at the point of
clearance of the goods.

2.17.10 Guidelines and Procedure for Provisional Assessment

Rule 7 of the Cenftral Excise Rules lays down that where the assessee is unable to determine the value
of excisable goods or determine the rate of duty applicable thereto, they may request the Assistant
Commissioner of Central Excise or the Deputy Commissioner of Central Excise, as the case may be,
indicating:

i. Specific grounds and reasons and the documents or information’s, for want of which final
assessment cannot be made.
i. Period for which Provisional Assessment is required.

ii. Therate of duty orthe value or both, as the case may be, proposed to be applied by the assessee,
for Provisional Assessment.

iv. The assessee undertakes to appear before the Assistant Commissioner or Deputy Commissioner
of Central Excise within 7 days or such date fixed by him, and furnish all relevant information and
documents within the fime specified by the Assistant or Deputy Commissioner of Central Excise in
his order, so as to enable the proper officer to finalize the provisional assessment.
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Rule 7 further provides that the payment of duty on provisional basis may be allowed, if the assessee
executes a bond in the form prescribed by notification by the Board with such surety or security in such
amount as the Assistant Commissioner of Central Excise or the Deputy Commissioner of Central Excise,
as the case may be, deem fit, binding the assessee for payment of difference between the amount of
duty as may be finally assessed and the amount of duty provisionally assessed.

Ac or Dc of central excise, as the case may be,, shall pass order for final assessment, as soon as may
be, after the relevant information, as may be required for finalizing the assessment, is available, but
within a period not exceeding six months from the date of the communication of the order issued
under sub-rule (1);

Provided that the period specified in this sub-rule may, on sufficient cause being shown and the reason
to be recorded in writing, be extended by the Principal Commissioner or Commissioner of Central
Excise for a further period not exceeding six months and by the Principal Chief Commissioner or Chief
Commissioner of Central Excise for such further period as he may deemed fit.

2.17.11 Payment of Duty Under Protest

Sometimes it happens that the classification of goods done by excise authorities, Assessable Value
determined by the excise authoritiesin adjudication proceedings, etc. are not agreeable oracceptable
to the assessee. In such cases, the assessee can file an appeal and in the meanwhile he can pay duty
under protest (If no stay is obtained from Appellate Authorities).

2.17.12 Budget and Central Excise

Every year, taxation proposals are infroduced at the time of annual budget which is presented usually
on last day of February every year, by way of a Finance Bill. Major changes in excise, customs and
service tax duties are announced on budget day.

Increased rates become effective immediately - Normally, any provision of legislation, takes effect only
afteritis passed by the Parliament and assented by President. However, in case of excise and customs
provisions, this might create complications.

Provisional Collection of Taxes Act - Section 4 of ‘Provisional Collection of Taxes Act, 1931" provides
that budget provisions in respect of imposition orincrease in duty of excise and customs will take effect
immediately if a declaration is inserted in the Bill that it is expedient in Public interest to have immediate
effect to the provisions of the Bill.

This provision is not applicable for reduction in duty.

Once this declaration is given, the new rates become effective on the expiry of the day when the bill is
infroduced. Accordingly, every year, the declaration is given and budget provisions come into effect
immediately. Such declaration is valid only for 75 days or the date when the Finance Bill is passed,
whichever is earlier.

Thus, if budget is presented on last day of February [28 or 29 as the case may be], new rates will
become effective on 1st March itself.

If rates are reduced when the bill is passed, refund will be granted of excess duty collected [subject to
provisions of refund of Unjust Enrichment of section 11B(2) of CEA].

2.17.13 Duty liability of Pre-budget Stock

Some goods in stock on the budget day are cleared subsequent to presentation of budget. The rate
applicable atf the time of clearance from the factory will be applicable for payment of excise duty.
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2.18 PROCEDURAL ASPECTS UNDER CENTRAL EXCISE DUTY

2.18.1 Registration Under Central Excise Law

A manufacturer has to compulsorily get registered under the central excise law if he manufactures
dutiable goods.

The following persons are also required to get registered under central excise law:

i First Stage Dealer,

i. Second Stage Dedler,

ii. Importer

iv. Person who stores dutiable goods in the specified area or in a warehouse before exports.
v. Manufacturers liable to pay excise duty @1% or 2% as the case may be

First Stage Dealer: Rule 2(ij) of CENVAT Credit Rules defines first stage dealer to mean a person who
purchases directly from manufacturer or depot of the said manufacturer or consignment agent of
the said manufacturer or any other place from where goods are sold by or on behalf of the said
manufacturer under cover of excise invoice and includes purchases from importer or consignment
agent of the importer or depot of the said importer under an invoice.

First stage dealer shall also includes an importer who sells goods imported by him under the cover of an
invoice on which CENVAT credit may be taken and such invoice shall include an invoice issued from
his depot or the premises of his consignment agent. [w.e.f. 1-3-2014]

The concept of dealer has been introduced under Central Excise merely to enable a buyer to avail
the CENVAT credit when the goods are bought from a person other than the manufacturer. Here the
dealer can pass on the CENVAT credit of the excise duty paid on the goods by the manufacturer, to
his buyer. If a person is registered as dealer then he shall pass on credit which is equal to the amount of
duty per unit of the goods in question, paid by the manufacturer at the time of clearance. The dealer
does not pay any duty from his pocket as there is no processing or value addition at his end and he only
enjoys a margin on his cost. However his margin on sales can be arrived at by calculating backwards.

Second Stage Dealer means a dealer who purchases goods from a first stage dealer. Dealer of any
subsequent stage after second stage cannot issue Cenvatable Invoice.

The following manufacturers are exempt from registration and consequently payment of excise duty:

(i)  Manufacturer of dutiable goods who claims exemption under SSI noftification Manufacturerin
a unit of 100% Export Oriented Units (EOUs) and Software Technology Park are exempted from
the registration provided they do not procure and sell the goods in the Domestic Tariff Area
(DTA).

(i) Dealers
2.18.2 Exemption from Registration

. Persons who manufacture the excisable goods, which are chargeable to nil rate of excise duty
or are fully exempt from duty by a notification;

. Small scale units availing the exemption based on value of clearances under a nofification.
However, such units will be required to give a declaration once the value of their clearances
crosses X 90 lakhs for a financial year;

. Persons manufacturing excisable goods by following the warehousing procedure under the
Customs Act, 1962 subject to certain conditions;
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. The person who carries on wholesale frade or deals in excisable goods (except first and second
stage dealer, as defined in Cenvat Credit Rules, 2004);

. Persons who use excisable goods for any purpose other than for processing or manufacture of
goods availing benefit of concessional duty exemption nofification. (Nofification 36/2001-C.E.
(N.T.), dated 26-6-2001)

2.18.3 Procedure for Obtaining Central Excise Registration

i Fillup Form A-1in full and have it duly signed. If the applicant is a manufacturer/producer/ dealer/
warehouse incharge/importer.

i.  Submit copy of PAN card issued by the Income Tax Department.

ii. The Inspector in the office of Assistant Commissioner/Deputy Commissioner will scrutinize the A-1
form and if found in order it shall be fed info computer through System for Allotment of Cenfral
Excise Registration (SACER).

iv. A 15 digit PAN based registration number (ECC) will be allotted to the assessee on the spof;
otherwise the same will be delivered to him within the next working day.

v. Registration under Central Excise can be granted in the name of minor, provided a legal guardian
undertakes to conduct the business.

vi. Normally separate registrations are required if factories are located in different locations. Similarly
if the warehouse is at a significant distance from the factory these must be registered separately.
A single registration can be allowed by the Pincipal Commissioner or Commissioner of Central
Excise for factories located in adjoining premises, or premises separated by road; railway, efc can
if the facts and circumstance facilitates to do so.

Example 50: A manufacturer has place of businessin the Factory in one location and in the warehouse
at another location. If these locations are bifurcated by road, railway etc then with the permission of
Pincipal Commissioner or Commissioner of Central Excise the assessee can avail a single registration
for these two locations. Otherwise each location has to be registered separately. In that case each
factory of the manufacturer is considered a separate registration.

Centrdlized registration: Every mine engaged in the production/manufacture of specified goods is
exempt from obtaining registration where the producer/manufacturer of such goods has a centralized
billing/accounting system in respect of such goods produced by different mines and opts for registering
only the premises or office from where such centralized billing or accounting is done (Notification No.
10/2011-CE df. 24-3-2011).

vii. If the assessee ceases to carry on operations for which he is registered his registration certificate
can be cancelled. This is called de-registration.

Sometimes registration certificate can also be revoked by registering authority. Registration
certificate can be revoked in the following cases.

(a) If the manufacturer manufactures prevented goods. (like arms, explosive devise without
license).

(b) Manufacturer carries higher risk (evasion of duty continuously, repeatedly producing the
malafide evidences etc).

2.18.4 Provisions Relating to Non Registration

As per Rule 25 of the Cenfral Excise Rules, 2002, where registration under Central Excise is required for a
manufacturer but not registered then, all such goods shall be liable to confiscation. Such manufacturer
is supposed to face the punishment and penalty. This provision is also applicable to an importer who
issues an invoice on which Cenvat credit can be taken. (w.e.f. 01.03.15)
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Punishment: (Section 9 of the Central Excise Act, 1944)

i. if the duty leviable on the excisable goods exceeds T 50,00,000 (w.e.f. 28-5-2012)

(a) imprisonment upto seven years and fine without any upper limit.

(b) 6 months minimum imprisonment unless there are special and adequate reasons for granting
lesser punishment.

i. if the duty leviable on the excisable goods is less than or equal to ¥ 50,00,000 (w.e.f 28-5-2012)
(a) Imprisonment upto three years or fine or both can be imposed

(b) 6 months minimum imprisonment unless there are special and adequate reasons for granting
lesser punishment
Penalty for Non-Registration:

The penalty for non-registration is amount of duty of contravening goods or X 2,000 whichever is higher.
[Rule 25(1)(c) of the Central Excise Rules]

2.18.5 Daily Stock Account (DSA)

Every assessee registered under Central Excise should maintain the Daily Stock Account (DSA) [Rule
10(1) of Central Excise Rules, 2002]

There is no specific format for Daily Stock Account. The following information should be captured in the
DSA

i.  Description of goods manufactured

i. Opening balance of goods manufactured

ii.  Quantity manufactured

iv, Inventory of goods (closing stock)

v. Goodsremoved from the place of removal (quantity)

vi. Assessable value of goods removed

vii.  Amount of duty payable to the department

viii. Parficulars with regard to the amount of duty actually paid.

The first page and the last page of the DSA shall be duly authenticated by the manufacturer or his

authorized person. The DSA shall be preserved for five years immediately after the financial year to
which such records pertain.

The records under this rule may be preserved in electronic form and every page of the record so
preserved shall be authenticated by means of a digital signature. The Board may, by notification,
specify the conditions, safeguards and procedure to be followed by an assessee preserving digitally
signed records.

Penalty upto the amount of duty payable can be imposed and the offending goods can be confiscated
if DSA is not maintained by the manufacturer. [Rule 25(1)(b) of Central Excise Rules]

2.19 REFUND & OTHER IMPORTANT PROVISIONS

Other important provisions are summarized below.
2.19.1 Refund of Excise Duty

i. Assessee can claim refund of duty before the expiry of one year from relevant date u/s 11B, in
form R.

i. Refundis subject to doctrine of unjust enrichment, i.e. refund will be available only if the amount
was not recovered from buyer. These are overriding provisions.
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ii. Doctrine of unjust enrichment applies to captive consumption, provisional assessment and also
when duty was paid under protest.

iv. Ifrefundis delayed beyond three months, interest is payable @ 6% p.a.

2.19.2 Exemption from Duty
Goods exported under bond are not ‘Exempted Goods’

Rule 19(1) of Cenftral Excise Rules states that any excisable goods may be exported without payment
of duty from factory of producer or manufacturer, as may be approved by the Commissioner or
notified by the board.. Thus, the goods are cleared ‘without payment of duty’. They are not ‘exempt’
goods. Ministry of Law Advice dated 29.10.1974 — confirmed and circulated vide CBE&C circular
No. 278/112/96-CX dated 11.12.1996, states as follows, ‘Under Cenfral Excise, ‘exemption’ means
exemption by notification under section 5A of CEA [earlier rule 8]. Thus, goods exported under bond
are not ‘exempt’ from duty. These goods also cannot be termed as ‘chargeable to Nil rate of duty’, as
in fact, the goods are dutiable.

i.  Section 5A(1) of Central Excise Act and section 25(1) of Customs Act empower Central government
to exempt any excisable goods from duty, by issuing nofification in Official Gazette.

i. Such exemption may be partial or full, conditional or unconditional.

ii. Absolute i.e. unconditional exemption is compulsory, while conditional notification is at option of
assessee.

iv. Cenfral Government can also grant exemptions in exceptional cases u/s 5A(2).
v. An exemption notification should be strictly construed, but purposeful construction is permissible.

vi.  Principle of promissory estoppel can apply to an exemption notification.

2.19.3 Remission of Duty for Goods Lost, Destroyed or unfit for Consumption or Marketing

i Rule 21 of the Central Excise Rules, 2002 provides for remission of duty if the assessee can prove o
the satisfaction of the Commissioner of Cenfral Excise that the goods have been lost or destroyed
by natural cause or by unavoidable accident or the manufacturer claims them as unfit for
consumption or for marketing, before their clearance. In such cases Pincipal Commissioner or
Commissioner can remit the duty on such goods subject to such conditions as may be imposed by
him or ordered in writing. Power of remission given to various officers have been increased in 2007.
The assessee should apply for destruction and remission in duplicate. Credit taken for inputs of the
goods so lost or destroyed need not be reversed as such loss cannot be equated to exemption to
goods - 2007 (208) E.L.T. 336 (Tri.-LB) - Grasim Industries v. CCE. But as per new sub-rule (5C) of Rule
3 of Cenvat Credit Rules, 2004, such credit on input requires reversal. No remission is allowable if
goods are lost due fo theft or dacoity - 2008 (232) E.L.T. 796 (Tri.-LB) - Gupta Metal Sheets v. CCE.

i.  Bufnoremission of duty is grantable for any loss or destruction or deterioration of any goods taking
place after the goods have been cleared for home consumption on payment of duty orin cases
of theft.

ii. Forduty upto ¥ 10,000, Superintendent of Central Excise has been empowered to grant remission.
Deputy /Assistant Commissioner can grant remission of duty exceeding X 10,000 and upto % 1 lakh.
Additional/Joint Commissioner will have the power to remit duty exceeding X 1 lakh and uptoX 5
lakhs. No limit has been prescribed for Principal Commissioner or Commissioner in this regard.

iv. Remissions have to be claimed by the assessee and the burden to furnish adequate evidence
of loss is on the assessee. Remission when granted is subject fo condifions as may reasonably
be imposed by the officer, such as irretrievable destruction under official supervision of goods
claimed to be unfit for consumption or for marketing.
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2.19.4 Compounded Levy Schemes

R As per Rule 15, the Central Government may by nofification specify the goods in respect of which
the assessee shall have the opfion to pay excise duty on the basis of such factors as may be
relevant to production of such goods and atf such rate as may be notified in this respect. The
Central Government has, therefore, notified the Compounded Levy Scheme for Stainless Steel
pattis/pattas, aluminium circles, subject to the process of cold rolling. - Notification No. 17/2007-
C.E., dated 1-3-2007. These units have to pay Education Cess and SHE Cess also over and above
the compounded levy rates as per C.B.E. & c. Lefter F. No. 27/16/2008-CX.1, dated 25-8-2008 [2008
(230) E.L.T.T19].

i. Section 3A has been inserted by Finance Act, 2008, empowering the Central Government to
charge excise duty on the basis of capacity of production in respect of notified goods and to
notify the procedure for the same. Accordingly, pan masala and pan masala containing tobacco
commonly known as gutkha manufactured with the aid of packing machine and packed in
pouches have been notified for this purpose with effect from 1-7-2008. Pan masala with betel nut
content not exceeding 15% is not covered. Detailed procedures and other matters like filing of
specified declaration/intimation, payment of duty at nofified rates, abatement in case of non-
production, requirement of declaration of retail sale price on packages, bar on Cenvat credit
availment, addition or removal of packing machines, penalty and confiscation for contravention
and the like are provided in Pan Masala Packing Machines (Capacity Determination And
Collection of Duty) Rules, 2008.

New procedure for End-Use Exemption (erstwhile Chapter X procedure) - A new procedure for
End-Use Exemption has been nofified in Central Excise (Removal of Goods at Concessional Rate
of Duty for Manufacture of Excisable Goods) Rules, 2001.

The new Rules contemplate that procurement of goods for end-use under concessional (including
fully exemted) rate of duty.

ii. Goodsreceived duty free can be removed to another eligible manufacturer under the new end-
use exemption procedure. Pincipal Commissioner or Commissioner can also allow sending goods
outside the factory for test, repair, reconditioning etc. and return thereof under their supplemental
instruction power under Central Excise Rule 31.

2.19.5 Removal of Goods from FTZ, EOU and SEZ to Domestic Tariff Area (DTA)

i.  AsperRule 17 of Cenfral Excise Rules, 2002, removal of goods from FTZ and EOU to the domestic
tariff area shall be made under an invoice and on payment of appropriate duty by 5th of the
following month except March, like other units in DTA. Such unit shall maintain proper account
relating to production, description of goods, quantity removed, duty paid and each removal
made on an invoice. Unit shall also submit a monthly Return to the Superintendent, Central
Excise within ten days from the close of the month to which the return relates. The Return shall be
submitted in form ER-2

i. Forthe period prior to 11-5-2001 when Section 3 of the Act was amended to substitute the words
“allowed to be sold” with the words "“brought to any other place”, clearances from EOUs if not
allowed to be sold into India shall contfinue to be chargeable to duty under main Section 3(1) of
Central Excise Act, 1944 as such units are also situated in India.

ii. SEZhaving been given the status of foreign territory, imports there from to DTA will be governed by
the provisions of the Special Economic Zones Act, 2005. Removal of semi-finished goods or finished
goods for further processing, or festing has been permitted under Rules 16B and 16C, broadly on
the pattern of old Rule 56B.

2.19.6 Return of Duty paid Goods for Repairs etc. — Credit of Duty
i.  As per Rule 16 of the Cenfral Excise Rules, 2002 where any duty paid goods (whether originally
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manufactured in the same or another factory) are subsequently returned to the factory for being
remade, refined, reconditioned or for any other reason, the assessee shall record the particulars
of such returned goods in his record and take Cenvat Credit of the duty paid on such goods as
if they are inputs and shall utilize this credit according to the Cenvat Credit Rules, 2004. But the
goods received must be eventually returned.

When the process fo which the returned goods are subjected, does not amount to manufacture,
the assessee shall pay the amount equal to Cenvat credit taken in respect to such returned
goods. In other cases the returned goods after processing shall be removed on payment of duty
according fo the value and rate of duty applicable as on the date of removal.

As per sub-rule (3) of Rule 16, where it is difficult to follow the provisions of sub-rule (1) and sub-
rule (2) of Rule 16, the assessee can receive the goods subject to such conditions as may be
specified by the Principal Commissioner or Commissioner of Central Excise. Thus, in case where it
is not possible to know the amount of the duty paid on returned goods as they may have been
removed originally long back and the original invoice may not be available, in such or similar cases
the return of goods shall be subject to the general or specific orders of the Pincipal Commissioner
or Commissioner of Central Excise and there will be no credit and no payment of duty.

According to one school of thought, under the Rules there are now no restrictions on return, re-
enftry, retention and re-issue of duty paid goods if no credit is desired and faken. But presence of
the refuned goods in the factory may cause accounting and surprise stock checking problems
unless the returned goods are clearly identifiable as such and are stored and accounted for (in
private accounts) separately It has been held that restrictions for re-entry apply only fo idenfical
or similar fo those manufactured in the factory and not to other goods - 2004 (168) E.L.T. 53 (Tri.) -
Varsha Engineering v. C.C.E.

2.19.7 Removal of Excisable Goods on Payment of Duty

As per Rule 4, no excisable goods on which duty is payable shall be removed without payment
of duty from any place where they have been produced, manufactured or warehoused, unless
otherwise provided. Duty, however is payable as specified in Rule 8.

As per Rule 4(2), where molasses are produced in a khandsari sugar factory, the person who
procures such molasses, whether directly from such factory or otherwise, for use in the manufacture
of any commodity (whether or not excisable) shall pay the duty payable on such molasses as if it
is produced by him.

By virtue of Rule 12AA excise duty can be paid either by the principle jewellery manufacturer or
by his job worker.

Full amount collected from the customer by way of duty should be shown distinctly in the invoice
and paid to the credit of the Government.

2.19.8 Storage of Non-Duty paid goods outside the Factory

As per Rule 4(4) of the Central Excise Rules, 2002, the storage of non-duty paid goods outside the factory
can be permitted by the Principal Commissioner or Commissioner of Central Excise subject to such
safeguards as he may specify. Such storage outside the factory premises is permissible in exceptional
circumstances having regard to the nature of the goods and shortage of storage space in the factory.
No merchant overtime charges would be recovered for supervision over such storage.

2.19.9 Manner of Payment of Duty Monthly

(1)

Rule 8 provides the manner of payment of duty. ‘Duty’ for this purpose includes the ‘amount’
payable in terms of the Cenvat Credit Rules, 2004. This rule allows payment of duty on monthly
basis by é6th day of the succeeding month by e-payment through internet banking except for the
month of March when duty is o be paid by 31st March.
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Provided that the Assistant Commissioner or the Deputy Commissioner of Central Excise for reasons
to be recorded in writing, allow or assessee payment of duty by any mode other than internet
bank.

(i)  The buyers of the goods cleared by manufacturers would be allowed to avail credit in respect of
the duty payable on such goods immediately on receipt of the goods by them.

(i) Every assessee shall electronically pay duty through internet banking.

Provided that the Assistant Commissioner or the Deputy Commissioner of Central Excise, for reason
to be recorded in writing, allow an asessee payment of duty by any mode other than internet
banking.

2.19.10 Action in Case of Default

As per Rules 8(3) Central Excise Rules, 2002, if the assessee fails to pay the amount of duty by the due
date, he shall be liable to pay the outstanding amount along with interest at the rate (at present,
18%) specified by the Central Government vide notification under section 11AA of the Act on the
outstanding amount, for the period starting with the first day after due date fill the date of actual
payment of the outstanding amount.

As per Rule 8(3A), if the assessee fails to pay the duty declared as payable by him in the refurn within
a period of 1 month from the due date, then the assessee is liable to pay the penalty at the rate of 1%
on such amount of the duty not paid, for each month or part thereof calculated from the due date,
for the period during which such failure confinues.

2.20 OTHER PROCEDURES IN CENTRAL EXCISE

Some procedures are basic, which every assessee is required to follow. Besides, some procedures are
required to be followed as and when required.

Basic Procedures

(i)  Every person who produces or manufactures excisable goods, is required to get registered, unless
exempted. [Rule 9 of Cenftral Excise Rules]. If there is any change in information supplied in Form
A-1, the same should be supplied in Form A-1.

(i) Manufacturer is required to maintain Daily Stock Account (DSA) of goods manufactured, cleared
and in stock. [Rule 10 of Central Excise Rules]

(i) Goods must be cleared under invoice of assessee, duly authenticated by the owner or his
authorised agent. In case of cigarettes, invoice should be countersigned by Excise officer. [Rule
11 of Cenftral Excise Rules]

(iv) Dutyis payable on monthly basis through e-payment by éth of following month, except in March.
Assessee paying duty by any mode other than internet Banking within 5th of following month.

Excise Duty Due Date w.e.f. 1.4.2010 by SSI units: (Notification No. 05/2010-CE (N.T.) dated
27.02.2010)

Frequency —-Quarterly (other than e-pay)

April - December | 5th of the following month from the end of the relevant quarter
January — March | 31st March itself.

Frequency —-Quarterly (e-pay)

April - December | éth of the following month from the end of the relevant quarter
January — March | 31st March itself.
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(v)

(Vi)

(vii)

Monthly returnin form ER-1 should be filed by 10th of following month. SSI units have to file quarterly
return in form ER-3. [Rule 12 of Central Excise Rules] — EOU/STP units to file monthly return in form
ER-2 —see rule 1 7(3) of CE Rules.

Assessees paying duty of X 1 crore or more per annum through PLA are required to submit Annual
Financial InNformation Statement for each financial year by 30th November of succeeding year in
prescribed form ER-4 [Rule 12(2) of Central Excise Rules].

Specified assessees are required to submit Information relating to Principal Inputs every year
before 30th April in form ER-5, to Superintendent of Central Excise. Return for 2004-05 was required
to be submitted by 31-12-2004 [rule ?A(1) to Cenvat Credit rules inserted w.e.f. 25-11-2004]. Any
alteration in principal inputs is also required to be submitted to Superintendent of Cenftral Excise
in form ER-5 within 15 days [rule 9A(2) to Cenvat Credit Rules inserted w.e.f. 25-11-2004]. Only
assessees manufacturing goods under specified tariff heading are required to submit the return.
The specified tariff headings are — 22, 28 to 30, 32, 34, 38 to 40, 48, 72 to 74, 76, 84, 85, 87, 90 and
94; 54.02, 54.03, 55.01, 55.02, 55.03, 55.04. Even in case of assessees manufacturing those products,
only assessees paying duty of X1 crore or more through PLA (current account) are required to
submit the return.

(viii) Assessee who is required to submit ER-5 is also required to submit monthly return of receipt and

(ix)

(x)

consumption of each of Principal Inputs in form ER-6 to Superintendent of Central Excise by tenth of
following month [rule 9A(3) to Cenvat Credit rules inserted w.e.f. 25-11-2004]. Only those assessees
who are required to submit ER-5 return are required to submit ER-6 return.

Every assessee isrequired to submit alistin duplicate of records maintainedinrespect of transactions
of receipt, purchase, sales or delivery of goods including inputs and capital goods, input services
and financial records and statements including trial balance [Rule 22(2)].

Inform change in boundary of premises, address, name of authorised person, change in name of
partners, directors or Managing Director in form A-1.

These are core procedures which each assessee has to follow.

2.20.1 Periodic Returns under Central Excise

Mandatory e-filing of Central Excise Returnsin ACES w.e.f. 1-10-2011 (vide CBEC Circular No.955/16/2011
- CX dt. 15-9-2011). It means all assesses are required fo file returns mandatorily through e-filing,
irespective of the payment of excise duty. Penalty for delayed submission of retfurn can extend upto
¥ 5,000 and with confiscation of the goods in respect of which the offence is committed. [Rule 27 of
Central Excise Rules]

Form of return | Description Assessee Time Limit

ER-1 Monthly Manufacturer 10th of the following month
from the end of the relevant
month.

ER-2 Monthly EOU 10th of the following month
from the end of the relevant
month.

ER-3 Quarterly SSI 10th of the following month
from the end of relevant
quarter w.e.f. 1.4.2010

Annexure 13B | Quarterly First Stage Dealer (or) 15th of the following month

Second Stage Dealer from the end of the relevant
quarter.
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e

ER-4 Annual Financial Duty paid including CENVAT Annually by 30th November
Information Credit X100 lakhs in the of next year.
Statement (A F ) previous year.
ER-5 Information relating | Duty paid including CENVAT Annually by 30th April for the
to principal inputs | Credit ¥ 100 lakhs in the current year.
statement previous year.
ER-6 monthly input and | ER-5 10th of the following month
output from the end of the relevant
month.
ER-7 Annual Installed by every assessee* 30th April of the succeeding
Capacity Financial Year
Statement
ER-8 Quarterly An assessee is availing the | 10th of the following month
exemptionunder N.T. 1/2011 dt. | from the end of relevant
1-3-2011 namely paying duty | quarter. For the year end
@1% or 2% as the case may be | quarter 31st March.
and does not manufacture any
other products.

*Exempted from filing Annual Installed Capacity Statement (i.e. ER-7)

The following manufacturers are exempted from filing Annual Installed Capacity Statement, vide
Notification No. 26/2009-CE-(NT), dated 18.11.2009, namely:

e  biris manufactured without the aid of machines falling under tariff item 2403 10 31.
e matches manufactured without the aid of power falling under heading 3605.

e reinforced cement concrete pipes falling under heading 6810.

The Following Assessees are Exempted From E-Filing (Nt 21 & 22/2011 W.E.F. 1.10.2011:
(a) Exempted goods are cleared from the state of Uttaranchal or Himachal Pradesh
(b) Units located in the Industrial Growth Centre or

(c) Industrial development centre

(d) Industrial Infrastructure Development centre

(e) Export promotion industrial park

2.20.2 Automation of Central Excise and Service Tax (ACES)

The Central Board of Excise & Customs (CBE & C) has developed a new software application called
Automation of Central Excise and Service Tax (ACES), which aims at improving tax-payer services,
fransparency, accountability and efficiency in indirect tax administration.

It is a centralized, web based software application which automates various processes of Central
Excise and Service Tax for Assessees and Department, and gives complete end to end solution. Any
Assessee can register with Department using ACES application, can file fax return, claims & infimations,
frack its status and get online messages.

Benefits to the Assessees
i Reduce Physical Interface with the Department
i. SaveTme

iii. Reduce Paper Work
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iv. Online Registration and Amendment of Registration Details

v. Electronic filing of all documents such as applications for registration, returns [On-line and off-
line downloadable versions of ER 1, 2, 3, 4, 5, 6, Dealer Return, and ST3], claims, permissions and
intimations; provisional assessment request, export-related documents, refund request

vi. System-generated e-acknowledgement

vii. Online fracking of the status of selected documents
vii. Online view facility to see selected documents

ix. Internal messaging system on business-related matters
Salient features of ACES homepage

i.  ACES homepage is an interface for users/Assesses to access the Central Excise and Service Tax
applications.

i. The website also enables users to make online payment through e-payment option, download the
Returns offline utilities through Download option.

ii. The website also keeps track on latest updates of the ACES application and gives links to various
other sites under CBEC.

Certified Facilitation Centre (CFC)

CFC stand for Certfified Facilitation Centre under ACES project of CBEC and is an e-facility, which
may be set-up and operated by a Cost Accountant/Chartered Accountant/Company Secretary or
a proprietary concern/firm of Cost Accountants or Chartered Accountants or Company Secretaries in
practice to whom a certificate is issued under the ACES project, where the assessees of Cenfral Excise
and Service Tax can avail this facility to file their returns and other documents electronically along with
associated facilitation on payment of specified fees.

2.20.3 There are other Procedures Which are not Routine

Non-core procedures - The non-core procedures are as follows: -

(a) Export without payment of duty or under claim of rebate [Rules 18 and 19 of Cenfral Excise Rules].
(b) Receipt of goods for repairs / reconditioning [Rule 16 of Central Excise Rules].

(c) Receipt of Goods at concessional rate of duty for manufacture of Excisable Goods.

(d) Payment of duty under Compounded Levy Scheme.

(e) Provisional Assessment [Rule 7 of Central Excise Rules].

(f)  Warehousing of goods.

(g) Appeals and settlement.

2.20.4 Invoice for Removal of Final Products

Rule 11(1) of Central Excise Rules provides that excisable goods can be removed from factory or
warehouse only under an ‘Invoice’ signed by owner or his authorised agent. In case of cigarettes,
invoice shall be counter-signed by Inspector. Invoice should bear serial number and should be in
triplicate. As per Rule 11(2) of Central Excise Rules, Invoice shall contain —

(a) Registration Number,
(b) Address of jurisdictional Central Excise Division,
(c) Name of consignee,

(d) Description and classification of goods,
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(e) Time and date of removal,

(f)  Mode of transport and vehicle registration number,
(g) Rate of duty,

(h) Quantity and Value of goods,

(i)  Duty payable on the goods.

2.20.5 Export Procedures

Exports are free from taxes and duties.

i Goods can be exported without payment of excise duty under bond under rule 19 or under claim
of rebate of duty underrule 18.

i. Excisable Goods should be exported under cover of Invoice and ARE-1 form.

ii. Merchant exporter has to execute a bond and issue CT-1 so that goods can be cleared without
payment of duty. Manufacturer has to issue Letter of Undertaking.

iv. Export to Nepal/(except Bhutan) is like export to any other country.
v. EOU has to issue CT-3 certificate for obtaining inputs without payment of excise duty.
Bringing goods for repairs, re-making etc.

i. Duty paid goods can be brought in factory for being re-made, refined, reconditioned or for any
other reason under rule 16.

i. The goods need not have been manufactured by assessee himself.

ii. Cenvat credit of duty paid on such goods can be taken, on basis of duty paying documents of
such goods.

iv. Afterprocessing/repairs, if the process amounts to ‘manufacture’, excise duty based on assessable
value is payable.

v. If process does not amount to manufacture, an ‘amount’ equal to Cenvat credit availed should
be paid [rule 16(2)].

vi. If some self manufactured components are used, duty will have to be paid on such components

vii. Buyer/recipient of such goods can avail Cenvaft credit of such amount/duty.

viii. If the above procedure cannot be followed, permission of Principal Commissioner or Commissioner
is required [rule 16(3)].

2.20.46 Receipt of Goods at Concessional Rate of Duty

Some users of excisable goods can obtain goods af nil orlowerrate of duty, subject fo certain conditions.
In other words, the exemption is based on end use. If the buyer is enfitled to obtain excisable goods
at nil or concessional rate of duty, he is required to follow prescribed procedure. The provisions are
contained in Central Excise (Removal of Goods at Concessional Rate for Manufacture of Excisable
Goods) Rules, 2001.

Payment of Duty through Personal Ledger Account (PLA)

The Personal Ledger Account (PLA) is a running account through which the manufacturer can avail
the credit the excise duty credit, pay the shortfall, if any, or carry forward the surplus if any.

In order to open a new Personal Ledger Account, the manufacturer, quoting his registration number,
shall obtain the New Excise control Code Number (New ECC Number), which is a Permanent Acccount
Number (PAN). Once the department adoptfs ‘common number’ for registration and accounts,
separate ECC number shall not be required.
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The manufacturer working under the procedure shall maintain an account current (Personal Ledger
Account) in the Form specified in Annexure-8.

Each credit and debit entfry should be made on separate lines and assigned a running serial number
for the financial year. The PLA is credited when duty is deposited in the bank by GAR- 7 challan. The
PLA is debited with the duty required to be paid on manufacture of goods on monthly basis. PLA and
CENVAT credit should be used only for payment of excise duty and not other payments like fines,
penalties etfc.

The PLA must be prepared in triplicate by writing with indelible pencil and using double-sided carbon-
original. Duplicate copies of the PLA should be detached by the manufacturers and sent to the central
Excise Officerin charge along with the monthly/ quarterly periodical return in form E.R 1 or E.R 3.

2.21 EXCISE AUDIT

Goods are removed by the assessee under a system of self-removal. Returns are filed by the assessee
without verification by the Excise department. Hence there is a need for audit by the Excise department
to protect the interests of the government i.e. to check that there are no revenue leakages. A series of
audits under the Central Excise Law is contemplated.

2.21.1 Types of Audits
Three types of audit are contemplated under Cenftral Excise Law.

(1) Cenftral Excise Revenue Audit (known as CERA Audit) conducted by the office of the Comptroller
and Auditor General of India. (C & AG)

(2) Internal audit conducted by the Excise Department (known as Excise Audit 2000)

(3) Special audit conducted by Cost Accountant/Chartered Accountant.

(1) Central Excise Revenue Audit
The key points relating to this audit are as under:

(i) Conducted by the Comptroller and Auditor General of India (C & A G) it is called Cenfral
Excise Revenue Audit (CERA).

(i) Thisis an audit of the Central Excise Department’s functioning and is carried out at the office
of the Cenftral Excise Department.

(iii)  This is not an audit of the assessee.

(iv) The audit focuses on ascertaining revenue leakage and is assessed on the basis of the
periodical returns filed by the assessee, the execution of various bonds, and other relevant
information such as cost audit reports, and income-tax audit reports of the assessee.

(v) The CERA auditor has the right to visit the office of the assessee though the audit is not of the
assessee.

(vi) There is no defined frequency for the carrying out of this audit.

(vii) C & A G submits the report to the President of India, who causes these to be laid before each
House of Parliament.

(2) Central Excise Audit 2000

However, effective from 1st January 2002, the Central Board of Excise and Customs (CBEC) has
instructed that all audits would be conducted only under the Central Excise Audit 2000 system. This
is an audit of the assessee and is conducted by the Central Excise Department officials.

>2.7O | INDIRECT TAXATION



Salient Features of Excise Audit 2000

(i) Selection of Assessee: The choice of the unit for audit is based on risk factors. This means that
such of the assessee who have a bad frack record (i.e. have duty evasion cases and major
audit objections against them, past duty dues etc.) are taken up for audit as opposed to
those who enjoy a clean track record.

(ii) Frequency of Audit: The frequency of audit is based on annual excise duty payment

Excise duty Frequency Duration of audit
< 50 lakhs 10% of units 5 working days
> 50 lakhs < 100 lakhs Once in 5 years 7 working days
> 100 lakhs < 300 lakhs Oncein 2 years 7 working days
> 300 lakhs Yearly 70 working days

About 25% of EOUs will be audited every year.

(iii) Preliminary or Desk Review: Desk Review is carried out by a practicing cost accountant/
chartered accountant. The following points need to be borne in mind:

(a) The entire process can be done by the Cost Accountants/Chartered Accountants
without interacting with the assessee; hence it is called Desk Review.

(b) The review is carried out at the office of the Excise Department.

(c) The desk review is a part of the infernal audit procedure and the services of the
professionals are taken to help the department.

(d) The normal scope of work for the professional is to ascertain:
e Evasion of duty
e Under Valuation of excisable goods
e CENVAT Credit misuse
e Execution of Bonds and its misuse
U Evasion of interest, penalty, if any
J Facts produced by the assessee is in order or not and so on.

(e) This will help the Central Excise department to assess the risk of the assessee and prepare
a suitable audit plan.

(f)  The audit tfeam would collect data/records required for preliminary review such as:
e allinformation available about the unit or assessee,
o its operations,
e reasons for selection for audit
e possible issues that can be identified at this stage
e assessee profile
¢ annual report, Cost audit report, Tax audit report and other Excise records.
(g) The audit should be completed in 5-7 working days.

(iv) Gathering and Documenting Assessee Information: With the help of desk review the cenfral
excise auditors would idenftify certain areas, which warrant closer examination. For this the
Department may write fo the assessee or send him a questionnaire to obtain the necessary
information.
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v)

(vi)

(vii)

Touring of the Premises: The auditor visits the factory of the assessee and to gather information
about

e the production process,

e the marketing process

e the system of accounting,

* the inventory management system, and to verify
e duty payment details

e existence of physical stock

e correctness of stock records.

Evaluation of Internal Control System: Internal controls form abasis forreliability of the company’s
accounting records. The evaluation of internal conftrols is necessary for determination of the
scope and extent of audit checks required for the assessee. One of the ways of evaluating
internal control is to do a ‘walk through' of a transaction from beginning to end. For example,
fo assess the reliability of internal control in respect of procurement system all the related
documents and accounting records starting from indent to posting in the posting in the stores
ledger of a particular item of purchase is studied carefully.

Preparation of Audit Plan: The audit plan should be documented in the working papers. It
should be consistent with complexity of the unit, materiality, problems andrisk factors identified
up to this point and reasons for selection of the unit for audit in the first place. The draft Audit
Plan should be submitted for approval of Additional or Joint Commissioner (Audit) and the
audit should be undertaken only after such approval. Once the Audit Plan is approved, the
auditor should stick to the audit plan in the conduct of audit.

(viii) Preparation of Audit Report: This step involves putting together all of the audit findings in one

(ix)

(x)

place to be placed in the audit file. Where necessary, important objections and findings must
be reviewed with the immediate supervisor before discussing them with the assessee. It is
expected that the auditor should inform the assessee of all the objections before preparing
a draft audit report. The assessee must have the opportunity to know the objections and to
offer clarifications with supporting documents. This process will resolve potential disputes early
and avoid unnecessary disputes.

Audit Follow up: After the submission of the Audit Report along with the working papers,
the Superintendent in charge of the audit feam should discuss the major audit points with
Assistant/ Deputy Commissioner of audit.

The Audit Report should be submitted for evaluation to the Audit Monitoring Cell. This Cell,
headed by the Principal Commissioner or Commissioner, during its monthly meetings should
review the Audit Reports for final acceptance (or non-acceptance) of the audit points.
Thereafter the draft Audit Report would be finalized. The Audit cell should update the Assessee
Master file based on the information available in the Audit Report.

Notice: A minimum of 15 days' notice should be given to the assessee before commencing
the audit.

(3) Special Audit by Cost Accountant or Chartered Accountant

Special audit consists of:

Valuation Audit (Section 14A of Central Excise Act.)
CENVAT Credit Audit (section 1 4AA of Central Excise Act.)
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Duty payment is correct only when the valuation is correct. Hence valuation is critical. Valuation
Audit can be ordered only with the prior approval of the Principal Chief Commissioner of Cenftral
Excise or Chief Commissioner of Cenftral Excise.

CENVAT credit is allowed to the manufacturers to avoid cascading effect of tax. Hence, the
department would like to ensure that only the correct amount has been taken credit of. In this
connection the Principal Commissioner of Cenfral Excise or Commissioner of Central Excise may
order the CENVAT Credit Audit, if he believes that the CENVAT credit ufilized is not within the
normal limits.

Valuation Audit (Section 14A of Central Excise Act)

(i) Deputy Commissioner of Central Excise or Assistant Commissioner with prior approval of the
Principal Chief Commissioner of Central Excise or Chief Commissioner can order the Valuation of
Assessable Value.

(i) Audit has to be done by a quadlified Cost Accountant or Chartered Accountant.

(i) The Cost Accountant has to be nominated by the Principal Chief Commissioner of Central Excise
or Chief Commissioner of Cenftral Excise.

(iv) The maximum time limit for submission of such cost audit report is 180 days from the date of receipt
of cost audit order by the manufacturer.

(v) The expenses and audit fees shall be paid by excise department to the cost auditor.
(vi) The auditor is required to find:

(a) Whether the assessable value of goods manufactured by the assessee is correct Whether
classification of goods has been done correctly

(b) Wherever certification is required and whether such certification has been obtained.

(c) Whether the cost of production shown in the cost sheet is in accordance with the Cost
Accounting Standard 4 issued by the Institute of Cost and Works Accountants of India.

Whether raw material shown in the purchase book matches with the purchase invoice.

CENVAT Credit Audit (Section 14AA of Central Excise Act)

()  The authority for ordering the CENVAT Credit Audit is the Principal Chief Commissioner of Central
Excise or Commissioner of Cenftral Excise.

(i)  Only a practicing Cost Accountant or Chartered Accountant can carry out the audit.

(i) The Cost Accountant or Chartered Accountant has to be nominated by the Principal Commissioner
Central of Excise or Commissioner of Central Excise.

(iv) The Cost Accountant or Chartered Accountant has to submit his audit report within the time
specified by the Principal Commissioner of Central Excise or Commissioner of Central Excise.

(v) The expenses and fees for conducting the audit shall be paid by the Excise department to the
Cost auditor.

Note: Finance Act 2009, amendment of Section 14A and 14AA, for the words "cost accountant,”, the
words "“cost accountant or chartered accountant” shall be substituted.

Departmental Verification

(a) The assessee has to submit periodic returns to Superintendent of Central Excise and date stamped
acknowledgement for the same should be obtained.

(o) In general the Superintendent and Inspectors of Central Excise may visit factories of the assessee
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to verify the records, stock taking and so on. Stock taking can be done for finished goods and
CENVAT goods.

(c) Sometimesroad checks are carried out by the department authorities to check whether all goods
moving are accompanied by duty paying documents or not.

(d) Moreover, each Commissionerate has a preventive section to have surprise checks and raids
when evasion is suspected. Directorate of Central Excise Inteligence under Central Board of
Excise and Customs gathers information from various sources about the duty evasion and initiate
suitable action against them.

In short, in addition to the audif, the Central Excise Department is empowered to carry out
verification at ANY pointin time.

Submission of Records and Books (vide NT 22/2012 C.Ex. dt. 30-3-201 2)

As per Rule 22(3) of the Central Excise Rules, 2002, every assesse, and an importer who issues an invoice
on which Cenvat credit can be taken and first stage and second stage dealer, on demand make
available to the officer empowered by the Principal Commissioner or Commissioner or the audit party
deputed by the Principal Commissioner or Commissioner or Comptroller and Auditor General of India,
or a Cost Accountant or Chartered Accountant nominated under section 14A or section 14AA of the
Act,

(i)  therecords maintained or prepared by the assesse.
(i) the cost audit reports, if any under section 148 of the Companies Act, 2013.
(i) the income-tax audit report, if any under section 44AB of the Income-tax Act, 1961.

for the scrutiny of the officer or the audit party or the Cost Accountant or Chartered Accountant, as
the case may be.

2.22 WAREHOUSING

2.22.1 Warehousing

Facility of warehousing of excisable goods without payment of duty has been provided in respect
of the specified commodities by Notification No. 47/2002-CE(NT), dated 26™ June, 2001. The Central
Board of Excise and Customs has also specified detailed procedure including the conditions, limitations
and safeguards for removal of excisable goods under Rule 20(2) of the Cenfral Excise Rules, 2002 and
in the Central Excise Manual, 2001.

2.22.2 Place of Registration of Warehouse

The Principal Commissioner or Commissioner of Central Excise will specify the places under his jurisdiction
where warehouse can be registered, by issuing Trade Notice. Any person desiring to have warehouse
will get himself registered under the provisions of Rule 9 of the said Rules.

2.22.3 Failure to Receive a Warehousing Certificate

(a) The consignor should receive the duplicate copy of the warehousing certificate, duly endorsed by
the consignee, within ninety days of the removal of the goods. If the warehousing certificate is not
received within ninety days of the removal or such extended period as the Principal Commissioner
or Commissioner may allow, the consignor shall pay appropriate duty leviable on such goods.

(b) If the Superintended-in-charge of the consignor of the excisable goods does not receive the
original warehousing certificate, duly endorsed by the consignee and countersigned by the
Superintendent-in-charge of the consignee, within ninety days of the removal of the goods,
weekly reminders must be issued by him to the Superintendent-in-charge of the consignee.
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2.22.4 Warehouse to Store Goods belonging to the Registered Person

(a) A warehouse shall be used solely for storing excisable goods belonging to the registered person of
the warehouse alone. He shall not admit or retain in the warehouse any excisable goods on which
duty has been paid.

(o) The Principal Commissioner or Commissioner of Cenftral Excise having jurisdiction over the
warehouse may permit storage of excisable goods along with the excisable goods belonging to
another manufacturer.

(c) The Principal Commissioner or Commissioner of Cenfral Excise having jurisdiction over the
warehouse may permit the registered person of the warehouse to store duty paid excisable goods
or duty paid imported goods along with non-duty paid excisable goods in the warehouse.

2.22.5 Export Warehousing

In pursuance of Rule 20(1) of the Cenftral Excise Rules, the Board had issued Notification No.
46/2001-Central Excise (N.T.), dated 26™ June, 2001 which has come into form on 1st July, 2001, whereby
the warehousing provisions have been extended to all excisable goods specified in the First Schedule
to the Central Excise Tariff Act, 1985 intended for storage in a warehouse registered at such places as
may be specified by the Board and export there from.

In pursuance of the above-mentioned noftification the Board has also specified by Circular N.
581/18/2001 -CX, dated 29" June, 2001 the places and class of persons to whom the provisions of the
Notification No. 46/2001-Central Excise (N.T.), dated 26™ June, 2001 shall apply. In the same Circular,
the Board has specified the conditions (including interest), limitations, safeguards and procedures.

2.23 EXPORT BENEFITS AND PROCEDURES

2.23.1 Export Benefits and Incentives

In order to boost exports from India various incentives and benefits have been allowed inter alia under
the Excise and Customs Law. A brief account of the same is given below:

(i) Rebate of duty on “export goods” and “material” used in manufacture of such goods : Rule 18 of the
Central Excise Rules, 2002 provides for grant of rebate of duty paid on goods exported or duty paid
on the material used in the manufacture of export goods, subject o such conditfions, limitations
and procedures as specified in the Notifications Nos. 40/2001 -CE(NT) and 41/2001-CE(NT), both
dated 26-6-2001.

(ii) Export of goods without payment of excise duty under Bond: As per Rule 19, any excisable goods
can be exported or inputs for manufacture of such goods can be removed without payment of
duty from the factory or warehouse or any other premises as may be approved by the Principal
Commissioner or Commissioner under Bond subject to the conditions safeguards and procedures
noftified by CBEC vide the Notifications Nos. 42/2001-CE(NT) to 45/2001-CE(NT), all dated 26-6-
2001.

Further, to facilitate export under Bond , export warehouses have been allowed to be setup, from
where goods can also be exported directly. Goods can also be cleared directly from the job
workers' premises to export warehouses of even merchant exporters for export.

(iii) Cenvat credit of input excise duty provided drawback for the same is not taken : Where goods
are exported under bond, the input credit taken on account of export can be utilized for paying
duty on similar products cleared for home consumption. Assessee may also obtain cash refund.
However, cash refund of input credit is not admissible for ‘deemed exports to FTZ units and 100%
EOQU's.
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(iv)

v)

(vi)

(vii)

Setting up of units in FTZ/EPZ/ETP and Jewellery Complexes and 100% EOU/SEZ : All required inputs
and capital goods, whether indigenous or imported, are made available to these units free of
customs and excise duties under bond. For getting indigenous/imported inputs, CT-3 book-lets/
Procurement Certificate is issued to them by the Range Officer. These are customs bonded
units set up under section 65 of the Customs Act, 1962 but with a much relaxed control and in
accordance with the EXIM Policy for manufacture of articles for export out of India or for production
or packaging or job work for export of goods or services out of India.

Inter-unit fransfers for valid reasons are freely allowed among EPZ/EOU/SEZ units themselves. The
warehousing licence for that would be valid for 5 years.

100% EOUs have been given the facility of sending the Customs bonded goods to such contractors
in DTA for job work and EOQUS/EPZ units have also been allowed to carry out job work for DTA
units. Capital goods can be sent to DTA for repairs and return under the Range Superintendent’s
permission. All EOUs and units having an investment of ¥ 5 crores or above, in plant and machinery,
have to show positive value addition only.

Drawback of Customs and Central Excise Duties in respect of Inputs, both Indigenous and
Imported: An All Industry Rate Schedule is laid down and published for this purpose within 3 months
of presentation of each Budget. If an exporter’'s goods do not figure therein or if he finds the all
Industry rate too low (less than four-fifths of the input duties paid by him), he can apply for fixation
of brand rate(s) for his goods. Anti-dumping duty, if actually paid on inputs, can only be claimed
by way of brand rate. It is a Simplified Brand Rate Fixation Scheme under which all applicant
exporters can be allowed a provisional brand rate within 15 days without pre-verification of data
submitted by them. Exporters should send the data duly verified by them and accompanied
by original duty paying documents (bills of entry and invoices) direct to the Ministry of Finance
(Revenue Department), Joint Secretary (Drawback), Jeevan Deep Building 10, Parliament Street,
New Delhi- 110 001.

DTA exporters are also eligible for grant of drawback at brand rate only in respect of duties suffered
on their inputs which are processed by EOU/EPZ units. Sanctions for brand rate are normally valid
for one year but for brand rates having all Industry Rate linkage, validity is up to nofification of the
next AIR Schedule.

Drawback for inputs is permissible not only in case of manufacture but also for processing or other
operations for export of goods.

Drawback of 98% customs duty (including anti-dumping duty): If imported goods are re-exported
as such, drawback of 98% customs duty is permitted. Re-export can be through any port and to
any party (not necessarily the original supplier of the goods).

Duty free Replenishment Scheme: The scheme allows duty free replenishment on post-export basis
for import of inputs on the basis of input-output norms where such norms exist and on condition of
uniform value addition of 33%. The duty exemption is only for basic customs duty, surcharge and
SAD. There would be no exemption for anti-dumping duty or safeguard duty or CVD. But Cenvat
credit of CVD can be taken.

(viii) DEEC Scheme: For imported inputs against Advance Licence (Quantity Based only) Duty

(ix)

Entitlement Export Certificate has to be taken subject to bond executed with customs authorities
undertaking to export stipulated quantity/value of specified finished goods. These licences are not
transferable. However, imports against these licenses have been exempted from payment of all
kinds of duties like basic, additional Customs duty, special customs duty, antfi-dumping/ safeguard
duty.

DEPB Scheme: Duty entitlement pass book scheme patterned on the credit-debit system of Cenftral
Excise CENVAT scheme was scheduled fo phase out by March 31, 2002 but is being continued il
VAT comes info force. This scheme has been abolished w.e.f. 01.10.2011 as it was said to be non-
complaint of WTO requirement.
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(x) Imports for repair, jobbing, etc. free of duties (both basic and additional) : Such imports are made
subject to bond for their re-export with 10% value addition. No CCP is required now. Jobbing
operations would be carried out in accordance with the Customs (Import of Capital Goods at
Concessional Rate for Manufacture of Excisable Goods) Rules, 1996 and not in Customs Bond
under section 65. Such export should be completed within 6 months.

(xi) Import of capital goods at 5% concessional rate under EPCG Scheme: Such imports are subject to
export obligation and are applicable to all sectors and fo all capital goods without any threshold
limit. No payment of additional Customs duty (e.v.d.) and special additional duty (SAD) applies.
The scheme has also been extended to identified service sectors. The export obligation is fo be
completed in eight years. However, for the following categories, export obligation period will be
12 years :

1. EPCGlicenses of ¥ 100 crores or more;

2. Unitsin agri-export zones; and

3.  Companies under the revival plan of the BIFR.

Further, supplies under deemed exports are eligible to counting for discharge of export obligation.

(xii) Duty Free Entitlement Credit Certificate to Status holders: Who show incremental growth of more
than 25% in exports, such cerfificate would be equal to 10% of the incremental growth achieved
during 2002-2003 subject to a maximum turnover of X 25 crores. Imports under it would be exempt
from basic customs duty, CVD and SAD. Actual user condition would apply to certificate and the
goods imported thereunder [Notificatio No. 53/2003-Cus]

(xiii) Duty Free Entitlement Credit Certificate to Service Providers: It would be equal to 10% (5% in the
case of hotels) of average forex earnings of the preceding three years subject to a maximum
earning of ¥ 10 lakhs. Extent of exemption and all conditions shall be same as in case of status
holders. Service providers should register themselves with FIEO. [Notification No. 54/2003-Cus]

(xiv) Special Economic Zones: By new notifications 22, 23,24, 25/2003-CE & 51 -52/2003-Cus. Special
incentives have been provided for the special economic zones set up on Chinese model at
Mumbai, Kandla, Cochin and other locations by converting the existing EPZs into SEZ, which would
be treated as under outside territory of India.

2.23.2 Export Without Payment of Duty

The Rule 19 of the Central excise Rules, 2002, which corresponds to Rule 13 of the Cenftral excise Rules.
1944 provides that:

i.  Anyexcisable goods may be exported without payment of duty from a factory of the producer or
the manufacturer or the warehouse or any other premises, as may be approved by the Principal
Commissioner or Commissioner.

i.  Any material may be removed without payment of duty from a factory of the producer or the
manufacturer or the warehouse or any other premises for use in the manufacture or processing of
goods which are exported, as may be approved by the Principal Commissioner or Commissioner.

ii. The export under sub-rule (1) or sub-rule (2) shall be subject to such conditions, safeguards and
procedure as may be specified by notfification by the Board.

Categories of Exports
There are two categories of export without payment of duty —
(i)  Export of finished goods without payment of duty under bond or undertaking.

(i)  Export of manufactured/processed goods after procuring raw material without payment of duty
under bond.

INDIRECT TAXATION | 2.77<



Central Excise Act, 1944

Simplified Export Procedure For Exempted Units

Units, which are fully exempted from payment of duty by a nofification granting exemption based on
value of clearances for home consumption, may be exempted from filing ARE. 1 and Bond ftill they
remain within the full exemption limit. The following simplified export procedure, as detailed out in the
Cenftral Excise Manual, 2001, shall be followed in this regard by such units:

Filing of Declaration

Manufacturers exempted for payment of duty will not be required to tfake Central Excise Registration.
They shall however, file a declaration in terms of Para 2 of Notification No. 36/2001-CE(NT), dated 26-6-
2001, and obtain declarant code number [notwithstanding they are exempted from declaration], but
for this procedure.

Documentation
The clearance document will be as follows:

(i)  Such manufacturers are permitted to use invoices or other similar documents bearing printed
Serial Numbers beginning from 1st day of a financial year for the purpose of clearances for home
consumption as well as for exports. (The printing of Serial Numbers can be done by use of franking
machine). The invoices meant for use during a month shall be pre-authenticated by the owner or
partner or Director/ Managing Director of a Company or other authorized person.

(i)  The declarant’'s Code Number should be mentioned on all clearance documents.

(i) Such declarant’s document should contain particulars of the description of goods, name and
address of the buyer, destination, value, [progressive total of tofal value of excisable goods
cleared for home consumption since beginning of the financial year], vehicle number, date and
time of the removal of the goods.

(iv) The clearance document will be signed by the manufacturer or his authorized agent at the time
of clearance.

(v) In case of export through merchant exporters, the manufacturer will also mention on the top
“"EXPORT THROUGH MERCHANT EXPORTERS"” and will mention the Export-Import Code No. of such
merchant exporters.

(vi) In case of direct export by the manufacturer-exporters, he will mention on the top “FOR EXPORT”
and his own Export-Import Code No., if any.

2.24 EXCISE ON SMALL SCALE INDUSTRIES

2.24.1 Small Scale Industries

The contribution of Small Scale Sector in the industrial growth of the Indian economy and to the Gross
Domestic Product is significant, besides the potential for employment generation. Keeping this into
consideration, special provisions of Central Excise are applicable to small-scale units.

2.24.2 Exemption to SSI

»  SSl are eligible for exemption from duty under Notification No. 8/2003-CE dated 1-3- 2003. The SSI
unit need not be registered with any authority.

. Broadly, items generally manufactured by SSI (except in tobacco, matches and textile sector)
are eligible for SSI exemption. Some items like pan masala, matches, watches, tobacco products,
Power driven pumps for water not confirming to BIS, products covered under compounded levy
scheme etc. are specifically excluded, even when these can be manufactured by SSI. Some
items like automobiles, primary iron and steel etc. are not eligible for SSI exemption, but anyway,
these are beyond capacity of SSI unit to manufacture.
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. Unit whose furnover was less than or equal to X 400 lakhs in previous year are entitled to full
exemption upto X 150 lakhs in current financial year.

e SSlunits manufacturing goods with brand name of others are not eligible for exemption, unless the
goods are manufactured in rural area.

e Turnover of all units belonging to a manufacturer will be clubbed for calculating SSI exemption
limit.

e Clubbingis also possible if two units are sham or bogus or if there is unity of interest and practically
they are one. While calculating limit of ¥ 400/150 lakhs -

e Turnover of Exports, deemed exports, turnover of non-excisable goods, goods manufactured with
other’s brand name and cleared on full payment of duty, job work done under notification No.
214/86-CE, 83/94-CE and 84/94-CE, processing not amounting to manufacture, strips of plastics
used within factory is fo be excluded.

e Value of infermediate products (when final product is exempt under notification other than SSI
exemption noftification), branded goods manufactured in rural area and cleared without payment
of duty, export to Nepal and Bhutan and goods cleared on payment of duty is to be included.

*  Value of turnover of goods exempted under nofification (other than SSI exemption notfification or
job work exemption nofification) is to be included for purpose of limit of ¥ 400 lakhs, but excluded
for limit of ¥ 150 lakhs.

Distinction between mode of calculations of X (150/ 400) lakhs

Generally, provisions for calculation of turnover for X150 lakhs and X400 lakhs are similar. Major
distinction is that if goods are exempt under a noftification other than SSI exemption nofification or job
work exemption notification, that turnover is included for calculating ¥ 400 lakhs limit but not for X 150
lakhs limit. If final product is exempt under job work exemption notification, it is not fo be considered
either for ¥ 150 lakhs or for X 400 lakhs.

Clearances of goods exempted under any other notification to be excluded forX150 lakhs but includible
for¥ 400 lakhs - Some goods may be exempt undersome other noftification, i.e. other than SSlexemption
notification. In some cases, duty may not be payable on such goods for some otherreason. Turnover of
such goods is not to be considered for calculating exemption limit of ¥ 150 lakhs. However, this turnover
(except clearances to EOU, SEZ, STP, EHTP, UN etc. and job work under nofifications 214/86-CE, 83/94-
CE and 84/94-CE) will have to be considered for calculating exemption limit of X 400 lakhs.

If some intermediate product gets produced during manufacture of exempted final product, its
turnover will be held as includible for calculating exemption limit of ¥ 150 lakhs, if such intermediate
product is dufiable.

Example 51: A Ltd. is having a manufacturing unit at Faridabad. In the financial year 2015-16 the value
of total clearances from the unit was X 750 lakhs as per the following details: (i) Exports to USA -% 100
lakhs; to Nepal - % 50 lakhs (i) Clearances to a 100% export oriented unit - ¥ 75 lakhs (iii) Clearances as
loan licensee of goods carrying the brand name of another upon full payment of duty - ¥ 200 lakhs
(iv) Clearances exempted vide Notification No. 214/86-C.E. dated 25-3-86 - X 125 lakhs. (v) Balance
clearances of goods in the normal course: ¥ 200 lakhs. You are required to state with reasons whether
the unit is entitled to the benefit of exemption under Notification No.8/2003-C.E.dated 1-3-2003 as
amended in the financial year 2009-10.

Answer:

Following is includible for calculating limit of ¥ 400 lakhs : (i) Exports to Nepal - ¥ 50 lakhs (i) Normal
clearances X 200 lakhs. Total ¥ 250 lakhs. Since the turnover is less than I 400 lakhs, A Ltd. is entitled to
SSI concession in 2016-17.
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Example 52: 7 Associates is a Small Scale unit located in a rural area and is availing the benefit of Small
Scale exemption under Notification No. 8/2003-C.E. in the year 2015-16. Determine the value of the first
clearance and duty liability on the basis of data given below: (i) Total value of clearances of goods
with own brand name - % 75,00,000, (ii) Total value of clearances of goods with brand name of other
parties - T 90,00,000, (iij Clearances of goods which are totally exempt under another notification
(other than an exemption based on quantity or value of clearances) ¥ 35,00,000.

Normal rate of Excise duty @12.5%. Calculations should be supported with appropriate notes. It may be
assumed that the unit is eligible for exemption under Notification No. 8/2003.

Answer:

While calculatfing SSI exemption limit of ¥ 150 lakhs, goods cleared under brand name in rural area are
fo be included, since goods manufactured in rural area with brand name of others are entitled for SSI
exemption. However, goods which are exempted from duty under nofification other than exemption
based on quantity or value of clearances is not required to be considered. Thus, for purpose of SSI
exemption, the value of furnoveris X 165 lakhs. His first turnover of X 150 lakhs is exempt. Thus, he is liable
to pay excise duty on % 15 lakhs.

Hence, Excise duty @ 12.5% is X 1,87,500.

Example 53: S & Co., a small scale unit, had cleared goods of the value of ¥ 750 lakhs during the
financial year 2015-16. Records show that the following clearances were included in the total turnover
of ¥ 750 lakhs : (i) Total exports during the year - ¥ 200 lakhs (30% of total exports were to Nepal),
(i) Job-work in terms of Notification No. 214/86 - X 50 lakhs, (ii) Job-work in terms of Notification No.83
/94-E - 50 lakhs, (iv) Clearances of excisable goods without payment of duty to a 100% E.O.U. % 20 lakhs,
(v) Goods manufactured in rural area with others brand - ¥ 100 lakhs. Find out whether the unit is eligible
to avail concession for the year 2016-17, under Notification No. 8/2003-CE dated 1st March, 2003,
giving reasons for your answer.

Answer:

Turnover not to be considered for Y400 lakhs - (i) X140 lakhs, (i) I50 lakhs, (i) ¥50 lakhs,
(iv) X 20 lakhs. Excluding this turnover, his turnover during 2013-14 was X 490 lakhs. Since it is more than
T 400 lakhs, he is not eligible for SSI exemption in 2016-17.

Example 54: The clearances of Dreams Ltd. were X 400 lakh during the financial year 2015-16. The
following are included in the said clearances: (i) Exports to Nepal and Bhutan - %1,20,00,000, (ii)
Exports to countries other than Nepal and Bhutan - %1,00,00,000 (iii) Job work exempted from duty
under Notification No. 214/86 - ¥ 90,00,000, (iv) Sales to 100% EOU against Form CT-3 - ¥ 50,00,000. The
company is of the view that it is not liable to pay any duty oniits clearances in the financial year 2016-17
as per Notification No. 8/2003 dated 1st March, 2003. Do you agree with the company? Give reasons
for your answer.

Answer:

SSI exemption is available upto first clearances of ¥ 150 lakhs. While calculating limit of ¥ 150 lakhs,
exports to countries other than Nepal and Bhutan, job work under nofification No. 214/86-CE and
supplies to EOU (deemed exports) are not required to be considered. However, supplies to Nepal and
Bhutan are required to be considered. If these are excluded, the turnover of the assessee for purpose
of calculation of limit of ¥ 150 lakhs is ¥ 160 lakhs [(= ¥400 — %100 — X 90 — ¥50) lakhs]. Thus, the assessee
can avail exemption of ¥ 150 lakhs and will have to pay duty on X 10 lakhs.

Example 55: A Small Scale Unit (SSI) has effected clearances of goods of the value of X 460 lakhs during
the financial year 2015-16. The said clearances include the following: (i) Clearance of excisable goods
without payment of Excise duty to a 100% EOU unit - ¥ 40 lakhs. (i) Export to Nepal and Bhutan - ¥ 50
lakhs, (i) Job-work in terms of Nofification No. 214/86 C.E., which is exempt from duty - ¥ 60 lakhs.
(iv) Goods manufactured in rural area with the brand name of others - X 70 lakhs. Write a brief note
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with reference to the Notifications governing SSI under the Cenftral Excise Act whether the benefit of
exemption would be available to the unit for the financial year 2016-17.

Answer:

Turnover in respect of sale to EOU (% 40 lakhs) and job work under noftification No. 214/86-CE (X 60 lakhs)
is required to be excluded for purpose of SSI exemption limit of I 400 lakhs. Turnover of SSI excluding
these sales is ¥ 360 lakhs (3460-340-360 lakhs). Hence, the SSI unit will be entitled to exemptionin 2016-17
upfto first furnover of ¥ 150 lakhs.

Example 56: A SSI unit has effected clearances of goods of the value of T 475 lacs during the Financial
Year 2015-16. The said clearances include the following: (i) Clearance of excisable goods without
payment of excise duty fo a 100% EOU unit ¥ 120 lacs, (i) Job work in terms of notification no. 214/86
CE, which is exempt from duty - ¥ 75 lacs, (i) Export to Nepal and Bhutan - X 50 lacs, (iv) Goods
manufactured in rural area with the brand name of the others ¥ 90 lacs. Examine with reference to the
notification governing SSI, under the Central Excise Act whether the benefit of exemption would be
available to the unit for the Financial Year, 2016-17.

Answer:
While calculating the turnover of ¥ 400 lakhs, following are not required to be considered -
(a) Deemed exportsi.e. supplies to 100% EOU (X 120 lakhs);

(b) Job work that amounts to ‘manufacture’ done under notifications No. 214/86-CE, 83/ 94-CE and
84/94-CE (X 75 lakhs).

Turnover inrespect of sale to EOU (% 120 lakhs) and job work under notification No. 214/86-CE (X 75 lakhs)
is required to be excluded for purpose of SSI exemption limit of I 400 lakhs. Turnover of SSI excluding
these sales is ¥ 280 lakhs (¥475%X120-X75 lakhs). Hence, the SSI unit will be entitled to exemption in
2016-17 upto first turnovers of X 150 lakhs.

2.24.3 Goods not Eligible for SSI Concession

Many of goods manufactured by SSI are eligible for the concession. However, some items are not
eligible (some of the items not eligible for SSI exemption are eligible for exemption under different
notifications. Some are not exempt at all). Thus, SSI exemption is available only if the item is covered in
this noftification.

Broadly, items generally manufactured by SSI (except in fobacco, matches and textile sector) are
eligible for SSI exemption. Some items like pan masala, matches, watches, tobacco products, Power
driven pumps for water not confirming to BIS, products covered under compounded levy scheme efc.
are specifically excluded, even when these can be manufactured by SSI. Some items like automobiles,
primary iron and steel etc. are not eligible for SSI exemption, but anyway, these are beyond capacity
of SSI unit to manufacture.

Goods with other’s brand name not eligible, but packing material with other’s brand name eligible-
Goods manufactured by an SSI unit with brand name of others are not eligible for SSI concession,
unless goods are manufactured in a rural area. However, SSI exemption will be available to all packing
materials meant for use as packing material by or on behalf of the person whose brand name they
bear.

2.24.4 Other Provisions in respect of Concession to SSI
Other provisions for concession to SSI are as follows:
‘Value’ for calculating SSI exemption limit

Value for purpose of calculating the SSI exemption limit of ¥ 150 and X 400 lakhs is the ‘Assessable
Value’ as per section 4, i.e. fransaction value.
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However, when goods are assessed on basis of MRP (Maximum Retail Price), the ‘value’ will be as
determined under section 4A.

SSI exemption available in respect of goods exported to Nepal & Bhutan.

The SSI exemption is available for home consumption, i.e. for consumption within India. However,
explanations to SSI exemption noftifications make it clear that clearances for home consumption shall
also include clearances for export to Bhutan & Nepal. Thus, exports to Nepal & Bhutan will qualify for
SSI exemption, whether the Indian exporter receives payment in Indian Rupees or foreign exchange.

Question 57: Small and company a small scale industry provides the following details. Determine
the eligibility for exemption based on value of clearances for the Financial year 2015-16 in tferms
of Notfn. No. 8/2003-CE dated 1.3.2003 as: (I) Total value of clearances during the financial Year
2014-15 (including VAT 501akhs) 870 1akhs, (Il) Total exports (including for Nepal and Bhutan X 200 lakhs)
¥ 500 lakhs, (lll) Clearances of excisable goods without payment of duty o a Unit in software technology
park X 20 lakhs, (IV) Job work under Notfn.No.84/94-CE dated 11.4.1994 % 50 lakhs. Job work under
Noftfn. No. 214/86-CE dated 25.3.1986 X 50 lakhs (v) Clearances of excisable goods bearing brand
name of Khadi and Village Industries board ¥ 200 lakhs. Make suitable assumptions and provide brief
reasons for your answers where necessary.

Answer:

T in Lakhs
Total furnover 870.00
Less: Value of clearances including VAT 50.00
Total Exports excluding Nepal & Bhutan (500-200) 300.00
Clearance for STP jobs 20.00
Clearance for job work 100.00
Turnover (for calculating limit of crores) 400.00

Goods bearing brand name of Khadi and Village Board are eligible for SSI exemption. Hence, its
turnover cannot be excluded for calculating limit of X 4 crores.

Thus, his turnover for purpose of SSI exemption limit is 400 lakhs. The requirement is that furnover should
not exceed X 400 lakhs.

Since it is not exceeding X 400 lakhs, the company will be entitled to avail exemption upto first ¥ 150
lakhs in financial year 2015-16.

Question 58: M/s Punctual Ltd., (manufacturing watches) has cleared goods of the value of X 120 lakhs
during the financial year 2015-16 exclusive of duties and taxes. The goods attract 12.5% ad valorem
Excise Duty. Determine the Excise Duty liability when the assessee opts for CENVAT facility and also in
the case when the assessee decides not to avail CENVAT benefit. The turnover of the assessee in the
previous year 2014-15 was X 100 lakhs.

Answer:

Watches are not eligible for SSI exemption. Hence, the assessee has to pay excise duty on entire
turnover of ¥ 120 lakhs @12.5%. Thus, total duty payable is ¥ 15 lakh.

Question 59: Mahesh Ltd., which is engaged in manufacturing of excisable goods, started its business
on 1st June, 2014. It availed SSI exemption during the financial year 2015-16. The following are the
details available to you:

(i) 12,500 Kg of inputs purchased @ 31,190.64 per Kg (Inclusive of Central excise duty @12.5%)
¥ 1,48,83,000;
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(i) Capital goods purchased on 31.5.2015 (Inclusive of Excise duty @12.5%) X 80,09,400;
(i)  Finished goods sold (af uniform fransaction value throughout the year) X 3,00,00,000.

You are required to calculate the amount of excise duty payable by M/s Mahesh Ltd. in cash, if any,
during the year 2016-17. Rate of duty on finished goods sold may be taken @12.5% for the year and you
may assume the selling price exclusive of central excise duty.

There is neither any processing loss nor any inventory of input and output.
Answer:

Statement showing Excise duty liability of M/s Mahesh Ltd for the financial year 2015-16

Particulars Valve Cenvat credit
R®) R®)

Cost of Purchases [i.e. X 1,48,83,000 x 100/112.5] 1,32,29,333 16,53,667

Cost of Capital goods [i.e. X 80,09,400 x 100/112.5] 71,19,467 8,89,933

CENVAT credit on capital goods
¥ 8,89,933 (i.e. X 80,029,400 -% 71,19,467)

Total CENVAT credit 25,43,600
Value of Finished goods 3.00,00,000
Less: Exemption limit 1,50,00,000
Value of Finished goods attract excise duty 1,50,00,000
Excise duty @12.5% on X 1,50,00,000 18,75,000
Less: CENVAT credit (Note 1)
— oninputf goods (note 1) (8.26,834)
— on capital goods (8.89,933)
Net Excess Excise Duty C/F 1,58,233

Working Note:

% 3,00,00,000
% 1,50,00,000

Eligible Cenvat credit on input goods used for manufacture of finished goods beyond X150 lakhs
is ¥ 8,26,834 (i.e. 16,53,667 xX 150 : X 300).

(i) For SSI unit, Excise duty is nil, upto X 1,50,00,000 of Finished Goods.
(i) Rule 2(a) of the CENVAT Credit Rules, 2004

CENVAT credit on Capital Goods allowed upto 100% in the year of receipt of such goods for SSI
units (w.e.f. 01.04.2010).

(i) Output value
Input value

Question 60: An SSI unit (manufacturing goods eligible for benefits of SSI exemption nofification) has
cleared goods of the value of X 60 lakhs during the financial year 2015-16. The effective rate of Central
Excise Duty on the goods manufactured by it is 12.5% Ad valorem. What is the correct amount of duty
which the unit should have paid on the above clearances for 2015-1672
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Answer:

(a) If unit intends to avail Cenvat credit on inputs, duty payable is normal duty i.e. 12.5% of ¥ 60 lakhs,
i.e.X7,50,000. (b) If unit does not intfend to avail Cenvat credit on inputs, duty payable is Nil.

Question é1: The value of excisable goods viz. Iron and Steel articles manufactured by M/s. Alpha Ltd.
was X 120 lakhs during the financial year 2015-16, net of taxes and duties. The goods attract 12.5% ad-
valorem basic duty. Determine the excise duty liability when the assessee opts for ‘CENVAT' and opts
for not to avail ‘CENVAT' under SSI exemption nofification respectively.

Answer:

M/s Alpha Ltd has no option to opt for SSI exemption benefit since Iron and Steel are ineligible industries
for availing the said benefit.

Hence, the duty liability can be calculated is as follows:
Basic excise duty = 120 Lakhs x 12.5% = T 15 Lakhs

Therefore the total excise duty payable is X 15 Lakhs

Question 62: A small scale manufacturer had achieved sales of X 86 lakhsin 2014-15. Turnover achieved
during 2015-16 was % 1.52 crores. Normal duty payable on the product is 12.5%. Find the total excise
duty paid by the manufacturer during 2015-16 (a) If the unit has availed Cenvat credit, (b) If the unit
has not availed Cenvat credit. [The turnover is without taxes and duties].

Answer:

(a) Ifthe unit has availed Cenvat credit, it has to pay full duty on entire turnover. Hence, duty payable
is 12.5% of ¥ 1.52 crores i.e. X 19 lakhs.

(b) If the SSI unit has not availed Cenvat, the duty payable is as follows: (i) On first ¥ 150 lakhs : Nil (ii)
On subsequent sales - Normal duty of 12.5%. Thus, duty on remaining X 2 lakhs will be X 25,000. Thus,
excise duty paid is ¥ 25,000.

Question 63: Z Ltd. is a small-scale industrial unit manufacturing a product X. The Annual report for the
year 2015-16 of the unit shows a gross sale turnover of ¥ 1,91,40,000, which includes excise duty and
sales tax. The product attracted an excise duty rate of 12.5% as BED, Sales Tax 10%. Determine the duty
liability under Notification No. 8/2003-CE, if SSI unit had availed SSI exemption and then paid duty. On
the other hand, if SSI had availed Cenvat Credit on all its inputs, what would be the excise duty liability?2

Answer:
Duty liability of Z Ltd. in each case is as follows -

(a) Inrespect of first net turnover of X 150 lakhs (¥ 1,50,00,000), excise duty is Nil. Sales tax @ 10% is
payable on net tfurnover on ¥ 1,50,00,000. Hence, sales tax @ 10% is ¥15,00,000. Thus, gross sale
turnover in respect of first net turnover of ¥ 150 lakhs (where excise duty is not paid) isX 1,65,00,000.

Therefore, balance gross sale turnover is ¥ 26,40,000 (31,91,40,000 - %1,65,00,000). This includes
excise duty at 12.5% and sales tax @ 10%.

Excise Duty = [(326,40,000 x 100/110) x 12.5/112.5] =X 2,66,667
Sales Tax =326,40,000 x 10/110 = 2,40,000

(b) If SSI unit infends to avail Cenvat credit on all its inputs, it has to pay full 12.50% duty on its enfire
turnover is as follows:

Excise duty = [(¥1,91,40,000 x 100/110) x 12.5/112.5] =¥ 19,33,333
Sales tax = %1,91,40,000 x 10/110 = ¥ 17,40,000.
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Example 64: A small scale manufacturer produces a product * P'. Some of the production bears his
own brand name, while some productions bears brand name of his customer. The customer purchases
the goods from the small scale unit and sales himself by adding 20% margin over his purchase cost
¥ 3,53,00,000. He achieved clearances SSI unit in 2015-16 was % 445 lakhs.

The following break up [These clearances are without considering excise duty and sales tax] are —

Clearances with his own brand name - %80 lakhs, (i) Clearances of product bearing his customer’s
brand name - 365 lakhs. Normal excise duty of his product is 12.5%. The SSI unit infends to avail Cenvat
benefit on inputs on goods supplied to the brand name owner but intends to avail SSI exemption on
his own clearances.

(A) Find the fotal duty paid by the manufacturer in 2015-16, if(i) Inputs are common but SSI unit is
able to maintain separate records of inputs in respect of final products under his brand name
and those with other’s brand name (i) The inputs are common and SSI unit is not able fo maintain
separate records on inputs used in final products manufactured under his brand name and with
other’s brand name.

(B) What will be the rate of excise duty payable by him in April 2016 (i) on product bearing his own
brand name and (ii) on product bearing his customer’s brand name.

(C) WiIll there be any difference in duty payable in April 2016 if all his clearances of X445 lakhs in
2015-16 were of product under his own brand name?

Answer :

(A) SSI unit can avail Cenvat on final products cleared under other's brand name and avail SSI
exemption in respect of his own production.

(i) Inthe first case, he has to pay duty @ 12.5% on X 365 lakhs, i.e. X 45.63 lakhs. He cannot avail
Cenvat credit in respect of inputs used to manufacture product under his own brand name.

(i) Inthe second case, since he is unable to maintain separate record of inputs, he will have to
pay 6% on X 80 lakhs as per rule 6(3) (i) of Cenvat Credit Rules. Thus, he has fo pay duty of X
45.63 lakhs, plus an ‘amount’ of ¥ 4.80 lakhs. He can avail Cenvat on all the inputs. — Nofe
that in respect of goods bearing customer's brand name, duty is payable on his selling price
fo the customer even if customer sells them subsequently at higher price.

The assessee has to carefully do his costing and decide (i) whether to avail Cenvat on all
inputs, pay full duty on all final products and é% on final products cleared under his own brand
name or (ii) Not avail Cenvat at all and avail exemption from duty on his own production with
his brand name.

(B) The turnover of SSI during 2015-16 was not exceedsX 4 crores. However, for purposes of calculating
the upper limit of X 4 crores, clearances with other’s brand name are not to be considered. Hence,
from 1st April 2016, he can clear goods bearing his own brand name upto I 150 lakhs without
payment of duty, if he does not avail Cenvat credit on inputs used in such products. If he is unable
fo maintain separate records, he will have to pay 6% ‘amount’ on goods manufactured under his
own brand name.

(C) If total turnover of X 4.45 crores in 2015-16 was under his own brand name, the manufacturer is
not eligible for any Small Scale industry concession in April 2016, and he will have to pay duty at
normal rates on his total clearances in April 2016.
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Example 65: The value of clearances from four units of M/s X Ltd. during 2015-16 are as follows:—

Units situated at Value of clearances (X in lakh)

Guwahati 120
Patna 100
Delhi 130
Chennai 170

M/s X Ltd. seeks your advice as a consultant whether benefit under Nofification No. 8/2003 shall be
available to M/s X Ltd. during 2016-17. You are required to indicate your advice in this context.

Answer:

In the given case M/s X Ltd. total turnover for the year 2015-16 is ¥ 520 Lakh (i.e. X 120 + X100 + X130 +
%170). Hence, the benefit of exemption Notification No. 8/2003 shall not be available to M/s X Ltd. in
the year 2016-17.

Example 66: Determine the amount CENVAT Credit available to M/s Y Ltd. in respect of following items
procured by them in the month of October 2015:

(i) If the aggregate value of clearances of M/s Y Ltd. for the financial year 2014-15 is ¥ 450 lakhs;

(i) If the aggregate value of clearances of M/s Y Ltd. for the financial year 2014-15is ¥ 350 lakhs and
in the current year opted to claim the benefit of the SSI exemption from payment of duty.

ltems Excise duty paid (3)

Raw materials 52,000
Capital goods used for generation of electricity for 1,00,000
captive use within the factory

Motor spirit 40,000
Inputs used for construction of a building 1,00,000
Dairy and bakery products consumed by the employees 5,000
Motor vehicle (not capital goods) 4,50,000

Aggregate clearance of dutiable goods for the month of October 2015 is ¥ 180 lakhs.
Answer:

Statement showing CENVAT Credit allowed or not allowed:

ltems Excise duty paid Remarks
)
Raw materials 52,000 | 100% CENVAT Credit allowed
Capitalgoods used forgeneration 1,00,000 | For SSI Units 100% CENVAT Credit allowed.
of electricity for captive use within For other than SSI Units upto 50% in the 1st
the factory year of receipt of capital goods and balance
in subsequent year's
Motor spirit Nil | CENVAT Credit not allowed
Inputs used for construction of a Nil | CENVAT Credit not allowed
building
Dairy and bakery products Nil | CENVAT Credit not allowed
consumed by the employees
Motor vehicle Nil | CENVAT Credit not allowed
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Statement showing CENVAT Credit allowed amount:

Despcriptoin CENVAT Credit eligible for the month of October, 2015
)
(i  The aggregate value of clearances of M/s Y | 1,02,000
Ltd. for the financial year 2014-15is ¥450 lakhs. (i.e. 52,000 + [1,00,000 x 50%])
(vi) The aggregate value of clearances of M/s | CENVAT Credit on input goods 8,667
Llljg for the financial year 2014-15 is 350 (i.e. 252,000 x 30 lakhs/180 lakhs)
CENVAT Cenvat on Capital goods 1,00,000
Therefore, total CENVAT Credit 1,08,667

Example 67: XYZ & Co., a SSl unit manufactures different products and the value of the clearances for
the financial year 2014-15 is given below:

(X lakhs)
Products: Al A2 A3
(i)  Clearance for home consumption 55 40 60
(i)  Captive consumption in the manufacture of excisable goods 100 80 60
(i) Export to U.S.A. 90 80 Nil
(iv) Export to Nepal 50 40 39
(v)  Job work done under Notification 214/86-C.E. 55 30 60
(vi)  Goods manufactured in rural area with brand name of others 45 35 35

The unit seeks your advice as to whether they are eligible for SSI unit exemption for the year 2015-16.
Explain the basis for your conclusions.

Answer:

Statement showing aggregate clearance in the financial year 2014-15 (X in lakhs)

S. Particulars Product | Product | Product | Total | Remarks
No. Al A2 A3
(i) Clearance for home 55 40 60 155
consumption
(i) | Captive  consumption - - - - This turnover not addable,
in the manufacture of since it is forming part of
excisable goods finished goods
(i) | Export to U.S.A. - - - - Export turnover excluded
(iv) | Export to Nepal 50 40 39 129 Not considered as export
furnover.
(v) |Job work done under - - - - Not addable, because it is
Noftification 214/86- C.E. exempted from duty in the
hands of jobworker
(vi) | Goods manufactured 45 35 35 115
in rural area with brand
name of others
Total 150 115 134 399
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Note: Option to claim SSI exemption benefit is applicable only when the previous year turnover is less
than Y400 lakhs.

For current year 2015-16 XYZ & Co. is eligible to avail the SSI exemption since, during the previous year
the aggregate clearance is X 399 lakhs.

2.25 DEMANDS AND PENALTIES

2.25.1 Demands of Excise Duty

If duty is short paid or not paid or erroneously refunded, show cause notice can be issued u/s 11
A(1) of CEA within one year from ‘relevant date’.

In case of allegation of suppression of facts, willful misstatement, fraud or collusion, the show cause
notice can be issued within five years.

Show cause nofice is to be issued by authority who is empowered to adjudicate the case.

Adjudicating authority is required to follow principles of natural justice. He has to pass orders with
reasons.

In case of delay in payment of duty, interest @18% is payable u/s 1TAA(1) of CEA.

Property of person to whom show cause notice has been issued can be attached provisionally
during adjudication, to protect interest of revenue.

2.25.2 Adjudication Powers:

Authority Remission of duty (upto ) Demand of Duty (upto X)
The Superintendent 10,000 1,00,000
The Deputy/Assistant Commissioner 1,00,000 5,00,000
The Joint/Additional Commissioner 5,00,000 50,00,000

Principal Commissioner or Commissioner

without any upper limit

without any upper limit

Note :

1.

Demand of duty or differential duty may be relating to * determination of valuation and / or
classification or * Cenvat credit cases or * duty short paid or not paid or erroneously refunded
for any reason. Such demand may or may not contain for allegation of fraud, suppression of
facts efc. (in other words, whether or not there is allegation of fraud/suppression of facts efc., the
monetary limit of adjudication remains same.

As per CBE&C circular No. 809/6/2005-CX dated 1-3-2005, in case of refund claim, AC/ DC can
pass order without any monetary limit. However, claims of X 5 lakhs and above will be subject to
pre-audit at level of jurisdictional Principal Commissioner or Commissioner

It has been clarified that value of goods/conveyance, plants, machinery, land, building etc. liable
to confiscation will not alter the powers of adjudication as the powers solely depend upon the
amount of duty/Cenvat credit involved on the offending goods.

Who can issue show cause notice - Show cause nofice should be approved and signed by officer
empowered to adjudicate the case.
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2.26 APPEALS

Excise and Customs Law empower excise/customs officers to pass adjudication orders demanding
duty and interest and imposing penalty and confiscation of goods.

Excise and Customs Acthave made elaborate provisions for appeals against adjudication orders passed
by excise/customs authorities. There is only one appeal in case of orders of Principal Commissioner
or Commissioner, while in case of other orders (i.e. orders of Superintfendent, Assistant Commissioner,
Dy. Commissioner, Jt. Commissioner, and Additional Commissioner), first appeal is with Commissioner
(Appeals) and other with Tribunal. In some matters, revision application lies with Government against
order of Principal Commissioner or Commissioner and Commissioner (Appeals). Tribunal is final fact
finding authority and no further appeal lies against facts as found by Tribunal (CESTAT). In case of
order of Tribunal relating to classification or valuation, appeal lies with Supreme Court. In other matters,
appeal can be made to High Court only if substantial question of law is involved.

Deposit of certain percentage of duty demanded or penalty imposed before filling appeal section 35F
The Tribunal or the Commissioner (Appeals), as the case may be, shall not entertain any appeal,—

()  undersub-section (1) of section 35, unless the appellant has deposited seven and a half per cent,
of the duty demanded or penalty imposed or both, in pursuance of a decision or an order passed
by an officer of Central Excise lower in rank than the Commissioner of Central Excise;

(i) against the decision or order referred to in clause (a) of sub-section (1) of section 35B, unless the
appellant has deposited seven and a half per cent, of the duty demanded or penalty imposed or
both, in pursuance of the decision or order appealed against;

(i) against the decision or order referred to in clause (b) of sub-section (1) of section 35B, unless the
appellant has deposited ten per cent, of the duty demanded or penalty imposed or both, in
pursuance of the decision or order appealed against:

Provided that the amount required to be deposited under this section shall not exceed rupees ten
crores:

Provided further that the provisions of this section shall not apply to the stay applications and
appeals pending before any appellate authority prior to the commencement of the Finance
(No.2) Act, 2014.

Explanation.— For the purposes of this section “*duty demanded” shall include,—
(i)  amount determined under section 11D;
(i)  amount of erroneous Cenvat credit taken;

(i) amount payable under rule 6 of the Cenvat Credit Rules, 2001 or the Cenvat Credit Rules,
2002 or the Cenvat Credit Rules, 2004.
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2.27 IMPORTANT PROVISIONS OF CENTRAL EXCISE ACT, 1944

Section No.

Brief Contents

2(d)

‘Excisable Goods’ means goods specified in the Schedule to Central

Excise Tariff Act, 1985 as being subject to a duty of excise and includes salt. Explanation
- ‘goods’ includes any article, material or substance which is capable of being bought
and sold for a consideration and such goods shall be deemed to be marketable

2(e)

‘Factory’ means any premises, including the precincts thereof, wherein or in any part
of which, excisable goods other than salt are manufactured; or wherein or in any
part of which any manufacturing process connected with production of these goods
is being carried on or is ordinarily carried on.

2(f)

“Manufacture” includes any process - (i ) incidental or ancillary to the completion of
manufactured product; (i ) which'is specified in relation to any goods in the Section or
Chapter notes of the First Schedule to the Central Excise Tariff Act, 1985 as amounting
to manufacture; or (iii) which, in relation to goods specified in Third Schedule to the
CEA.involves packing or repacking of such goods in a unit container or labelling
or re-labelling of containers or declaration or alteration of retail sale price or any
other freatment to render the product marketable to consumer; — and the word
‘manufacturer’ shall be construed accordingly and shall include not only a person
who employs hired labour in the production or manufacture of excisable goods, but
also any person who engages in their production or manufacture on his own account.

[Clauses (i) and (iii) are called deemed manufacture]. The definition of ‘manufacture’
is inclusive and not exhaustive.

2(h)

‘Sale’ and ‘purchase’ with their grammatical variations and cognate expressions,
means any fransfer of possession of goods by one person to another in the ordinary
course of tfrade or business for cash or deferred payment or other valuation
consideration.

3(1)(a)

This section is the ‘charging section’ of ‘basic excise duty’ and Reads as follows -
There shall be levied and collected in such manner as may be prescribed duties on all
excisable goods (excluding goods produced or manufactured in special economic
zones) which are produced or manufactured in India as, and at the rates, set forth in
the First Schedule to the Central Excise Tariff Act, 1985.

3(2)

Central Government can fix tariff values for purpose of levying excise duty. Once
tariff value is fixed, valuation section 4 will not apply, as made clear in section 4(2).

3A

On goods to be notified by Central Government, duty will be payable onthe basis
of annual capacity of production. The production capacity will be determined by
Assistant/Deputy Commissioner on the basis of rules.The provision will not apply to
goods manufactured by EOU.

4(1)

Where under this Act,the duty of exciseis chargeable on any excisable goods with
reference to their value, then, on each removal of the goods, such value shall—(a) in
a case where the goods are sold by the assessee, for delivery at the fime and place
of the removal, the assessee and the buyer of the goods are not related and the
price is the sole consideration for the sale, be the fransaction value; (b ) in any other
case, including the case where the goods are not sold, be the value determined in
such manner as may be prescribed.

Explanation to
section 4(1)

Price actually paid to assessee (less sales tax and other taxes) will be price-cum-duty
and shall be deemed to include the duty payable on such goods.
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4(3)(b) Persons shall be deemed to be ‘related’ if — (i) They are infer-connected undertakings;
(i) They are relatives; (iij Amongst them, buyer is a relative and a distributor of
assessee, or a sub-distributor of such distributor or, (iv)They are so associated that
they have interest, directly or indirectly, in the business of each other.

4(3)(c) ‘Place of removal’ means - (i) a factory or any other place or premises of production
or manufacture of the excisable goods from where such goods are removed; (ii)
A warehouse or any other place or premises wherein the excisable goods have
been permitted to be deposited without payment of duty from where such goods
are removed; (i) A depot, premises of a consignment agent or any other place
or premises from where excisable goods are to be sold after their clearance from
factory; from where such goods are removed.

4(3)(cc) “Time of removal”, in respect of the excisable goods removed from the place of
removal referred to in sub-clause (iii) of clause (c), shall be deemed to be the time at
which such goods are cleared from the factory.

4(3)(d) ‘Transaction value' means the price actually paid or payable for the goods, when
sold, and includes in addition to the amount charged as price, any amount that the
buyer is liable to pay to, or on behalf of, the assessee, by reason of, or in connection
with the sale, whether payable at the time of sale or at any other time, including,
but not limited to, any amount charged for, or fo make provision for, advertising or
publicity, marketfing and selling organization expenses, storage, outward handling,
servicing, warranty, commission or any other matter; but does not include the amount
of duty of excise, sales fax and other taxes, if any, actually paid or actually payable
on such goods.

4A Section 4A of CEA empowers Central Government to specify goods on which duty
will be payable based on ‘retail sale price’. The provisions for valuation on MRP basis
are as follows -

(a) The goods should be covered under provisions of Legal Metrology Act, 2009,
w.e.f. 1-8-2011 (earlier Standards of Weights and Measures Act, 1976) [section
4A(1)].

(b) Central Government has to issue a nofification in Official Gazette specifying the
commoditiestowhich the provisionis applicable and the abatements permissible.
Cenfral Government can permit reasonable abatement (deductions) from the
‘retail sale price’ [section 4A(2)].

(c) While allowing such abatement, Central Government shall take info account
excise duty, sales tax and other taxes payable on the goods [section 4A(3)].

(d) The ‘retail sale price’ should be the maximum price at which excisable goods
in packaged forms are sold to ultimate consumer. It includes all taxes, freight,
fransport charges, commission payable to dealers and all charges towards
advertisement, delivery, packing, forwarding charges etc. If under certain law,
MRP is required to be without faxes and duties, that price can be the ‘retail sale
price’ [Explanation 1 section 4A].

(e) If more than one ‘retail sale price’ is printed on the same packing, the maximum
of such retail price will be considered [Explanation 2(a) to section 4A]. If different
MRP are printed on different packages for different areas, each such price will
be ‘retail sale price’ for purpose of valuation [Explanation 2(c) to section 4A].

(f) Removing excisable goods without MRP or wrong MRP or tampering, altering or
removing MRP declared on a package is an offence and goods are liable to
confiscation [section 4A(4)] If price is altered, such increased price will be the
‘retail sale price’ for purpose of valuation [Explanation 2(b) to section 4A].
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S5(1)

Government can provide for remission of duty of excise payable on excisable goods,
which due to any natfural cause, are found to be deficient in quantity.

5A(1)

Central Government can exempt any excisable goods, (a) generally (b) either
absolutely or subject to such conditions (fo be fulfilled before or after removal), (c)
from whole or any part of excise duty leviable. Such exemption should be in public
interest and it should be by way of a notification published in Official Gazette.

Proviso to
section 5A(1)

The exemption nofificationissued u/s 5Ais not applicable inrespect of DTA clearances
by EOU unit, unless specifically provided in the notification.

5A(1A)

Absolute i.e. uncondifional exemption is compulsory.

5A(2)

Centfral Government can grant exemption, in public interest, in exceptional
circumstances by a special order (This is ad hoc exemption and can be granted
even refrospectively)

5A(2A)

Central Government, for the purpose of clarifying the scope or applicability of
exemption nofification or exemption order, may insert an explanation to the
exemption nofification or order within one year of such nofification or order. Such
Explanation to an exemption

5A(3)

Nofification will have refrospective effect from date of exemption notification.

Partial exemption under section 5A(1) or 5A(2) can be granted by providing
exemption from duty at a rate expressed in form or method different from which
statutory duty is leviable. However, the duty prescribed by an exemption notification
can never exceed the Statutory Duty.

Registration is required to be obtained by any prescribed person who is engaged
in (a) the production / manufacture or any process of production/manufacture of
any goods specified in First or Second Schedule to Central Excise Tariff Act and (b)
wholesale purchase or sale (whether on his own account or as broker or commission
agent) or storage of any specified goods included in First or Second Schedule to
Central Excise Tariff Act — Rule 9 makes provisions in respect of registration.

9(1)

Following are offences punishable with imprisonment and fine -

(a) Contravening provisions of restrictions of possession of goods in excess of
prescribed quantity as prescribed under section 8.

(b) Evading payment of duty payable under CEA.

(c) Removing excisable goods or concerning himself with such removal, in
contfravention of provisions of Central Excise Act and Rules.

(d) Acquiring or in any way concerning himself with fransporting, depositing,
concealing, selling, purchasing or otherwise dealing with excisable goods where
he knows or has reason to believe that the goods are liable to confiscation under
Central Excise Act or Rules.

(e) Contravening any provision of Central Excise Act or rules in relation to Cenvat
credit.

(f)  Failure to supply information or knowingly supplying false information.

(g) Attempting to commit or abetting commission of an offence regarding evasion
of duty or fransit of goods or restriction on storage of goods or non-registration of
a unit.
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Punishment imposable in the case of an offence relating to any excisable
goods, the duty leviable thereon under this Act exceeds fifty lakh of rupees, with
imprisonment for a term which may extend to seven years and with fine :

Provided that in the absence of special and adequate reasons to the contrary
to be recorded in the judgment of the Court such imprisonment shall not be for
a term of less than six months.

2(1A) Section 9A is being amended to make an offence cognizable and non-bailable
when the duty liability exceeds X 50 Iakh and punishable under clause (b) or clause
(bbbb) of Sub-section (1) of Section 9.

9C & Mens rea (culpable mental state) shall be presumed by Court. Accused can prove
2C(1) that he had no culpable mental state.

11(1) Excise authorities can recover excise duty by any of the following means —
e Adjusting against money payable to the person (e.g. if refund is due fo him)
e By aftachment and sale of excisable goods belonging to the assessee.

e AsArrears of Land Revenue, by issuing certificate to District Collector of Revenue,
who is empowered to recover the amount as arrears of land revenue.

Proviso to If a person transfers his business or trade or disposes of his business to a third person,
Section 11 any duty or any other sum due from predecessor can be recovered from successor in
frade or business, by attaching all goods, materials, preparations, plants, machineries,
vessels, utensils, implements and articles which was fransferred to the successor.

Section 11 of Cenftral Excise Act, 1944/142(d) of Customs Act, 1962 is being amended/
inserted so as to provide for (i) recovery of money due to the government from any
person other than from whom money is due after giving a proper notice, if that other
person holds money for or an account of the first person;

(i) the other person to whom such nofice has been issued is bound to comply and

(iii) if the other person to whom the notice is served fails to comply, he shall face all
the consequences under this Act.

1TA(1)(a) Central Excise Officer can, within one year from relevant date, serve show cause
notice on person chargeable to duty, if — (a) duty of excise has not been levied or
paid or (b) short levied or paid or (c) erroneously refunded. The show cause nofice
should ask the person why he should not pay the amount specified in the noftice.

TTA(1)(b) The person chargeable with duty may, before service of notice under clause (a), pay
on the basis of,-

(i) his own ascertainment of such duty; or

(i) duty ascertained by the Central Excise Officer, the amount of duty along with
interest payable thereon under section 1TAA.

11A(2) The person who has paid the duty under clause (b) of sub-section (1), shall inform the
Central Excise Officer of such payment in writing, who, on receipt of such information,
shall not serve any notice under clause (a) of that sub-section in respect of the duty
so paid or any penalty leviable under.

11A(4) In case of fraud, collusion, wilful mis-statement and suppression of facts, or
contravention of any provision of Central Excise Act or rules with intent to evade
payment of duty, demand for duty can be raised within 5 years
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Explanation
T(b)to 11A

The relevant date will be one of the following :

(i) in the case of excisable goods on which duty of excise has not been levied or
paid or has been short-levied or short-paid, and no periodical return as required
by the provisions of this Act has been filed, the last date on which such return is
required to be filed under this Act and the rules made thereunder;

(i) in the case of excisable goods on which duty of excise has not been levied or
paid or has been short-levied or short-paid and the return has been filed, the date
on which such return has been filed;

(iii) in any other case, the date on which duty of excise is required to be paid under
this Act or the rules made thereunder;

(iv) in a case where duty of excise is provisionally assessed under this Act or the rules
made thereunder, the dafe of adjustment of duty after the final assessment
thereof;

(v) in the case of excisable goods on which duty of excise has been erroneously
refunded, the date of such refund;

(vi) in the case where only inferest is fo be recovered, the date of payment of duty to
which such interest relates.

1TA(7A)

Service of a statement containing details of duty not paid, short levied or erroneously
refunded shall be deemed to be a service of notice under Sub-section (1) or (3) or
(4) or (5) of this section, subject to the condition that the grounds relied upon for the
subsequent period are the same as are mentioned in the earlier notice or notices.

1TAA(1)
& (2)

If duty is not paid when it ought to have been paid, interest is payable at the rates
specified by Central Government by notification in Official Gazette (present rate is
18%). The interest is payable from the first day of the month following the month in
which the duty ought to have been paid, till the date of payment.

11AC (1)(a)

Nature of contravention: any duty of excise has not been levied or paid or short-
levied or short paid or erroneously refunded, for any reason other than the reason of
fraud or collusion or any wilful mis-statement or suppression of facts, or contravention
of any of the provisions of this Act or of the rules made there under with intent to
evade payment of duty.

Amount of penalty: An amount of 5,000 or 10% of duty liable, whichever is higher.

Proviso to
1TAC(1)(q)

Nature of contravention: duty along with interest is paid before issue of Show Cause
Notice (SCN) or within 30 days from the date of issue of SCN

Amount of penalty: no penalty in respect of such SCN shall be deemed to be
concluded.

11AC(1)(b)

Nature of contravention: duty along with interest is paid within 30 days of
communication of order, subject to the condition that the penalty is also paid within
30 days of communication. [applicable to cases not involving fraud etc]

Amount of penalty: 25% of the penalty imposed.

11AC(1)(c)

Nature of contravention: any duty of excise has not been levied or paid or short-
levied or short paid or erroneously refunded, by reason of fraud or collusion or any
wilful mis-statement or suppression of facts, or contravention of any of the provisions
of this Act or of the rules made there under with intent to evade payment of duty

Amount of penalty: penalty equal to duty demanded.

1MTAC(1)(d)

Nature of contravention: duty along with infterest is paid within 30 days of
communication of Notice, subject to the condition that the reduced penalty is also
paid within 30 days of communication. [applicable fo cases involving fraud etc.]

Amount of penalty: 15% of the duty demanded. Proceedings shall be deemed to be
concluded.

>2.94 | INDIRECT TAXATION




1TAC(1)(e) | A Nature of contravention: duty along with infterest is paid within 30 days of
communication of order, subject to the condifion that the reduced penalty is also
paid within 30 days of communication. [applicable fo cases involving fraud etc.]

Amount of penalty: 15% of the duty demanded. Proceedings shall be deemed to be
concluded.

11B(1) Person claiming refund of excise duty and interest, if any, paid on such duty, to make
application within one year of ‘relevant date’ to AC/DC. The limitation of one year
shall not apply if duty was paid under protest.

11B(2) Doctrine of unjust enrichment — Refund, after sanction, to be credited to Consumer
Welfare Fund.

Proviso to Refund will be paid to assessee only in following cases —
section 11 B(2) |

Rebate of excisable goods exported out of India (if he had exported on section
11 B(2) payment of duty;

e Rebate of excise on excisable materials used in manufacture of goods exported
out of India (if he has not availed Cenvat credit);

e Refund of duty paid on inpufts (if payable according to any rule or nofification);

e To Manufacturer, if he has not passed on incidence of the duty to another
person;

e To Buyer, if he has borne the duty and if he has not passed on incidence of the
duty to another person;

e To any other class of applicant if borne by any such class of applicants, as may
be notified by Government of Indig, if the incidence of duty has not been passed
on to any other person (not specified so far).

. Unspent advance deposits lying in balance in the applicant's account current
maintained with the principle Commissioner of Central Excise or Commissioner
of Central Excise.

11B(3) Section 11 B(2) to have overriding effect over any judgment or rule
Explanation B | pejevant date for purpose calculation of period of one year for fiing refund claim is
to section 11B | 55 under

(a) In case of exports (i) when the ships or aircraft leaves India (i) if the goods are
exported by land, the date on which the goods leave Indian fronfier {iii) if export
is by post, date of despatch of goods by post office to a place outside India.

(o) If Compound levy scheme is applicable, if assessee pays the full duty and if
rate is subsequently reduced by Government, then date on which notification
regarding reduction of rate is published.

(c) Incase of refund claim filed by purchaser, date of purchase of the goods

(d) If duty is exempted by a special order under section 5A(2), the date of issue of
such order

(e) If duty was paid on provisional basis, the date of adjustment of duty after final
assessment of duty.

(f)  Where duty becomesrefundable as a consequence of judgment, decree, order
or direction of appellate authority, CESTAT or any Court, date of such judgment,
decree, order or direction (This clause inserted by Finance Actf, 2007 w.e.f.
11-5-2007)

(g) Inother cases, date of payment of duty
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11BB

Interest on delayed refund if not paid within three months from date of receipt
of application u/s 11B(1), at rate notified (Presently, 6% w.e.f. 12-9-2003). As per
explanation, order for refund by Commissioner (Appeals), Tribunal or Court, refund is
also deemed to be an order passed u/s 11 B(2).

1C

Exemption if duty not paid as per past general practice - If (a) there was a generally
prevalent practice of levy or non-levy of any excisable goods and (b) such goods
were actually liable for duty at higher rates; Central Government may, by notification
in Official Gazette, direct that such excess duty payable, need not be paid.

11D(1)

Duty collected from buyer must be paid - Every person, who is liable to pay duty
under Central Excise Act and Rules and has collected from buyer any amount in
excess of the duty assessed or determined and paid on any excisable goods under
CE Act or rules, representing as duty of excise; must pay the amount immediately
(forthwith) to the credit of Central Government

11D(1A)

Every person who has collected from buyer any amount in excess of the duty assessed
or determined and paid on any excisable goods under CE Act or rules, representing
as duty of excise on any excisable goods which are wholly exempt or chargeable to
nil rate of duty from any person in any manner, must pay the amount immediately
(forthwith) to the credit of Central Government.

11DD

If excess amount becomes payable under section 11D, interest @ 15% is payable
from the first day of the month succeeding the month in which the amount ought to
have been paid under this Act.

11DDA

(1) Where, during the pendency of any proceedings under section 11A or section
11D, the Central Excise Officer is of the opinion that for the purpose of protecting the
interest of revenue, it is necessary so to do, he may, with the previous approval of the
Commissioner of Central Excise, by order in writing, attach provisionally any property
belonging to the person on whom notice is served under sub-section (1) of section
11A or sub-section (2) of section 11D, as the case may be, in accordance with the
rules made in this behalf under section 142 of the Customs Act, 1962 (52 of 1962).

(2) Every such provisional attachment shall cease to have effect after the expiry of a
period of six months from the date of the order made under sub-section (1).

Central Government can apply provisions of Customs Act regarding levy, exemption,
drawback, warehousing, offences, penalties, confiscation and procedure relating to
offences and appeal to Central Excise, making suitable modifications and alterations
to adapt them to circumstances.

12A

Every person liable to pay duty of excise, shall prominently indicate in all documents
relating to assessment, sales invoice and other like documents, the amount of duty,
which forms part of the price at which such goods are sold.

12B

Every person who had paid duty shall be deemed to have passed on the burden to
buyer of the goods.

12C

Constitution of Consumer Welfare Fund - Section 12D provides that the fund should
be utilised for welfare of consumers.

12E(1)

Central Excise Officer can exercise powers and discharge duties conferred on CE
officer subordinate to him.

Any Central Excise Officer not below the rank of Inspector of Central Excise may, with
prior approval of the Principal Commissioner or Commissioner of Central Excise, arrest
any person whom he has reason to believe to be liable to punishment under this Act
or the rules made thereunder.

>2.96 | INDIRECT TAXATION




14(1) Powers to issue summons to a person to aftend and give evidence or produce
document.

14A Special audit by Cost Accountant or Chartered accountant in case the value has
not been correctly declared or determined.

T14AA Special audit by Cost Accountant or Chartered accountant in cases where credit of
duty availed or utilised is not within the normal limits, etc.

18 Search and arrest under the Act to be made in accordance with Code of Criminal
Procedure, 1898.

20 The officer-in-charge of a police station to whom any person is forwarded shall either
admit him to bail to appear before the Magistrate having jurisdiction, or in default of
bail forward him in custody to Magistrate.

21 Section 21 is being amended so as to make the provisions regarding release of
arrested person on bail or personal bond applicable only to offence which is non-
cognizable.

22 Vexatious search and seizure by Central Excise Officer.

23A to 23H Advance ruling
31 and 32to | Settlement of Cases.
32pP

33 Powers of adjudication of confiscation and penalty — Unlimited to Principal
Commissioner or Commissioner and up to confiscation of goods not exceeding five
hundred rupees in value and imposition of penalty not exceeding two hundred and
fifty rupees, by an Assistant Commissioner of Central Excise or Deputy Commissioner
of Central Excise.

34 Option to pay fine in lieu of confiscation.

34A Evenif goodsre confiscated or penalty isimposed, other punishment can be imposed.
35(1) Appeal fo Commissioner (Appeals) within 60 days from order of officer lower in rank
than Principal Commissioner or Commissioner.
35(1A) Commissioner (Appeals) can adjourn the hearing but not more than three
adjournments can be given.
35A(3) Commissioner (Appeals) can pass order confirming, modifying or annulling the
decision or order appealed against.
35B(1) Appeal to Tribunal (CESTAT) against order of Principal Commissioner or Commissioner
or Commissioner (Appeals).
35B(2) The Committee of Commissioners of Cenfral Excise may, if it is of opinion that an
order passed by the Appellate Commissioner, or the Commissioner (Appeals) is not
legal or proper, direct any Cenfral Excise Officer authorised by him to appeal to the
Appellate Tribunal against such order.
35B(3) Appeal to be filed within three months from date of communication of order to
Principal Commissioner or Commissioner or other party, as the case may be.
35B(4) Other party can file cross-objection within 45 days from receipt of copy of appeal
filed by other party.
35B(6) Appeal to be filed in prescribed form with prescribed fees.
35C(1A) Tribunal can give maximum three adjournments.
35C(2) Tribunal can correct a mistake apparent from record, within six months from date
of order, if mistake brought to notice by Principal Commissioner or Commissioner or
other party.
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35C(2A)

The Appellate Tribunal shall, where it is possible to do so, hear and decide every
appeal within a period of three years from the date on which such appeal is filed.

35D(3)

Single member bench can determine issue if duty involved or amount of fine/penalty
involved does not exceed X 50 lakhs. However, issue relating to rate of duty or value
cannof be determined by a single member bench.

35E(1)

The Committee of Chief Commissioners of Central Excise may, of its own motion, calll
for and examine the record of any proceeding in which a Principal Commissioner
or Commissioner as an adjudicating authority has passed any decision or order
under this Act for the purpose of safisfying itself as to the legality or propriety of any
such decision or order and may, by order, direct such Commissioner or any other
Commissioner to apply to the Appellate Tribunal for the determination of such points
arising out of the decision or order as may be specified by the Committee of Chief
Commissioners of Central Excise in its order.

35E(2)

Principal Commissioner or Commissioner can direct any excise officer subordinate
to him to apply to Commissioner (Appeals) for the determination of points arising
out of order of an adjudicating authority subordinate to him (This will be treated as
departmental appeal).

35EE(1)

The Cenfral Government may, on the application of any person aggrieved by any
order passed under Section 35A, where the order is of the nature referred to in the
first proviso to sub-Section (1) of Sectfion 35B, annul or modify such order. Provided
that the Central Government may in its discretion, refuse to admit an application in
respect of an order where the amount of duty or fine or penalty, determined by such
order does not exceed five thousand rupees.

35EE(2)

Revision application should be filed within three months from date of communication
of order. Delay upto three months can be condoned by Central Government.

35F

Duty, penalty, interest, erroneous Cenvat credit or ‘amount’ to be deposited
pending appeal. Pre-deposit can be dispensed with if it may cause undue hardship
fo assessee.

35FF

Where an amount deposited by the appellant under Section 35F, is required to be
refunded consequent upon the order of the appellate authority there shall be paid
to the appellant interest at such rate, not below five percent, and not exceeding
thirty-six percent p.a. as it for the time being fixed by the Central Govt., by notification
in the official gazette, on such amount from the date of payment of the amount fill
the date of refund of such amount (present rate is 6%).

35G(1)

Appeal to High Court on substantial question of law. Appeal to High Court can be
made if the order of CESTAT does notfrelate, among other things, to the determination
of any question having a relation to rate of duty or to value of goods. Appeal to be
filed within 180 days.

35L(b)

Appeal to Supreme Court, if the order passed before the establishment of the
National Tax Tribunal by the Appeallate Tribubal relates, among other things, to the
determination of any question having a relation to rate of duty or to value of goods.

35Q

Appearance of authorised representative before Central Excise Officer or Tribunal.

36A

Documents produced by a person or seized from him shall be presumed to be true.
Document will be admissible as evidence even if not duly stamped.

36B

Microfilms, fax copies and computer print puts will be admissible as evidence.

378

Board empowered toissue orders, instructions and directions to Central Excise Officers
for purposes of uniformity in the classification of excisable goods or with respect to
levy of excise duties on such goods. However, such order cannot require central
excise officer to make assessment in a particular way or interfere with discretion of
Commissioner (Appeals).
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37C

Any decision or order passed or any summons or notice under the Act shall be served
(a) by tfendering the same or by sending it with registered post with acknowledgement
due to the person for whom it is infended or his authorised agent, (b) If it cannot be
served as aforesaid, then by affixing a copy at a conspicuous space in factory or
warehouse, (c) If this is also not possible, then affixing a copy on the notice board of
the office or authority which issued the notice, order, summons or decision.

37D Duty, interest, penalty or fine to be rounded off to nearest rupee
Third List of goods where packing, repacking, labelling efc. will amount to manufacture
Schedule u/s 2(f) (iii) [These are same goods which are covered under MRP provisions under
section 4A].

2.28 IMPORTANT PROVISION OF CENTRAL EXCISE RULES, 2002

2(b)

‘Assessment’ includes self-assessment of duty made by the assessee and provisional
assessment made under rule 7.

2(c)

‘Assessee’ means any person who is liable for payment of duty assessed or a producer
or manufacturer of excisable goods or a registered person of a private warehouse in
which excisable goods are stored, and includes an authorized agent of such person.

2(eq)

“Large tax payer” means a person who, -

(i) hasone or more registered premises under the Central Excise Act, 1944 (1 of 1944);
or

(i) has one or more registered premises under Chapter V of the Finance Act, 1994 (32
of 1994);

and is an assessee under the Income-Tax Act, 1961 (43 of 1961), who holds a
Permanent Account Number issued under section 139A of the said Act, and satisfies
the conditions and observes the procedures as notified by the Central Government
in this regard.

Duty will be payable at rate and valuation as applicable at the time of actualremoval
from factory or warehouse, except in case of khandsari molasses [rule 5(1)]. Rate of
duty applicable in case of khandsari molasses shall be the rate in force on date of
receipt of such molasses in the factory of the procurer of such molasses [Rule 5(2)].

Assessee shall himself assess the duty payable on excisable goods, except that in
case of cigarettes, the Superintendent or Inspector of Central Excise shall assess the
duty payable before removal of goods.

Provisional assessment can be requested by the assessee. Department cannot itself
order provisional assessment. Final assessment will be made later by Assistant / Deputy
Commissioner after getting the required details.

7(5)

Where the assessee is entitled to a refund consequent to an order of final assessment
under sub-rule (3), then, subject to sub-rule (6), there shall be paid an interest on such
refund as provided under section 11BB of the Act.

Duty is payable by 5th of following month (6th in case of e-payment). In case of goods
removed during the month of March, the duty shall be paid by the 31st day of March.

SSI units availing SSI exemption, the duty on goods cleared during a quarter of the
financial year shall be paid by the 6th day of the month following that quarter, if the
duty is paid electronically through internet banking and in any other case, by the 5th
day of the month following that quarter, except in case of goods removed during the
last quarter, starting from the 1st day of January and ending on the 31st day of March,
for which the duty shall be paid by the 31st day of March.
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8(2)

Duty is deemed to have been paid for purpose of availiment of Cenvat credit by the
buyer.

8(3)

If duty is not paid fully on due date, assessee is liable to pay the outstanding amount
along with interest on unpaid amount at the rate specified under section 1TAA. If part
of duty is paid, the provision of interest will apply to that part of duty which is not paid
[present rate of interest is 18%]

8(3A)

If the assessee fails to pay the duty declared as payable by him in the return within a
period of one month from the due date, then the assessee is liable to pay the penalty
at the rate of 1% on such amount of the duty not paid, for each month or part thereof
calculated from the due date, for the period during which such failure continues.

9(1)

Every person who produces, manufactures, carries on trade, holds private store-room
or warehouse or otherwise uses excisable goods or an importer who issues an invoice
on which CENVAT Credit can be taken shall get registered.

?2(2)

Board is authorised to issue nofifications (a) specifying conditions and procedures for
registration and (b) granting exemption to person or class of persons from provisions
of registration.

10(1)

Daily Stock Account of manufactured goods - A daily stock of goods manufactured
or produced has to be maintained by every assessee.

10(2) and
10(3)

The first page and last page of such account book shall be duly authenticated by the
producer or manufacturer or his authorised agent [rule 10(2)]. All such records shall
be preserved for 5 years immediately after the financial year to which such records
pertain [rule 10(3)].

11(1)

Goods should be removed from a factory or warehouse only under an invoice signed
by owner or his authorised agent. In case of cigarettes, invoice shall be counter-
signed by Inspector or Suprintendant of Central Excise.

11(2)

Invoice shall contain Registration Number, Address of jurisdictional Central Excise
Division (added w.e.f. 1-4-2007), Name of consignee, Description and classification of
goods, Time and date of removal, Mode of transport and vehicle registration number,
Rate of duty, Quantity and Value of goods and Duty payable on the goods.

Invoice should be in friplicate and should be marked as follows (i) Original shall be
marked ‘ORIGINAL FOR BUYER’, (ii) Duplicate copy shall be marked ‘DUPLICATE FOR
TRANSPORTER', (iii) Triplicate shall be marked ‘TRIPLICATE FOR ASSESSEE'.

Only one copy of invoice book at a time, unless otherwise allowed by AC/DC.

Before making use of the invoice book, serial numbers shall be intimated to Range
Superintendent of Central Excise having jurisdiction.

Provisions of rule 11 shall apply mutatis mutandis to goods supplied by an importer
who issues invoice on which Cenvat credit can be taken or a first stage dealer or a
second stage deadler.

Proviso to rule
11(7)

If a first stage or second stage dealer receives goods under an invoice which
mentions that Cenvat credit of the special CVD paid u/s 3(5) of Customs Tariff Act is
not admissible, he should make similar endorsement in his invoice to buyer.

12(1)

A monthly return is to be submitted by every assessee to Superinfendent of Central
Excise, of production and removal of goods, and Cenvat credit availed, by 10th of the
following month in form ER-1. SSI unit availing concession on basis of annual furnover
have to file return on quarterly basis within 10 days from close of quarter in form ER-3.

12(2)

Assessees paying duty of Rupees One crore or more per annum through PLA are
required to submit Annual Financial Information Statement for each financial year by
30th November of succeeding year in prescribed form ER-4.
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12(3) The Range Officer will scrutinise the monthly/quarterly return. He can call fordocuments
from the assessee as he considers necessary.

12(4) It will be responsibility of assessee to provide necessary records as and when required
by excise officer.
12AA Procedure for job work in articles of Jewellery or other articles of precious metals.
12BB Procedures and facilities by LTU [Large Taxpayer Unif]
15 Central Government can notify scheme for payment of duty under ‘Compounded
Levy Scheme'.
16 Duty paid goods can be brought in factory for being re-made, refined, reconditioned

orforany otherreasonunderrule 16(1). After processing/repairs, if the process amounts
to ‘manufacture’, excise duty based on assessable value is payable. If process does
not amount to manufacture, an ‘amount’ equal to Cenvat credit availed should be
paid. [rule 16(2)]. If the above procedure cannot be followed, permission of Principal
Commissioner or Commissioner is required [rule 16(3)].

16C A manufacturer can, with specific permission of Principal Commissioner or
Commissioner, remove excisable goods manufactured in his factory for carrying out
fests or any other process not amounting to manufacture, to some other premises,
without payment of duty. The provision does not apply to prototype which are sent
out for frial or development test. Conditions as specified in permission of Principal
Commissioner or Commissioner of CE will have to be followed [The rule is useful in
cases where Cenvat provisions do not apply].

2.29 IMPOTANT RULES OF CENTRAL EXCISE VALUATION RULES, 2000

2(b) “Normal transaction value” means the fransaction value at which the greatest
aggregate quantity of goods are sold.
5 Some times, goods may be sold af place other than the place of removal e.g. in case

of FOR delivery contract. In such cases, actual cost of fransportation from place of
removal upto place of delivery of the excisable goods will be allowable as deduction.
Cost of transportation can be either on actual basis or on equalized basis.

6 If price is not the sole consideration for sale, the ‘Assessable Value' will be the price
charged by assessee, plus money value of the additional consideration received.

The buyer may supply any of the following directly or indirectly, free or at reduced
cost.

(a) Materials, components, parts and similar items

(b) Tools, dies, moulds, drawings, blue prints, fechnical maps and charts and similar
items used

(c) Material consumed, including packaging materials

(d) Engineering, development, art work, design work and plans and skeftches
undertaken elsewhere than in the factory of production and necessary for the
production of the goods

Explanation 2 | Where an assessee receives any advance payment from the buyer against delivery

to Rule 6 of any excisable goods, no notional interest on such advance shall be added to the
value unless the Central Excise Officer has evidence to the effect that the advance
received has influenced the fixation of the price of the goods by way of charging
a lesser price from or by offering a special discount to the buyer who has made the
advance deposit.
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Where the excisable goods are not sold by the assessee at the time and place of
removal but are fransferred to a depoft, premises of a consignment agent or any
other place or premises from where the excisable goods are to be sold after their
clearance from the place of removal and where the assessee and the buyer of the
said goods are not related and the price is the sole consideration for the sale, the
value shall be the normal fransaction value of such goods sold from such other place
at or about the same time and, where such goods are not sold at or about the same
fime, at the time nearest to the time of removal of goods under assessment.

Where whole or part of the excisable goods are not sold by the assessee but are used
for consumption by him or on his behalf in the production or manufacture of other
articles, the value of such goods that are consumed shall be one hundred and ten
per cent of the cost of production or manufacture of such goods.

Where whole or part of the excisable goods are sold to ‘related person’ other than
inter- connected undertakings, the assessable value will be ‘normal tfransaction value’
at which the related person sells the goods to unrelated buyers.

Proviso to
rule9

If assessee sales goods to ‘related person’, but related person uses them in capftive
consumption (and noft sell them), valuation will be done on basis of cost of production
plus 10%, as per rule 8.

10

Where whole or part of the excisable goods are sold to ‘related person’ who are
inter- connected undertakings, the assessable value will be as follows — (a) If they are
‘related person’ as defined in other clauses or is a holding or subsidiary company of
assessee, ‘normal fransaction value' at which the related person sells the goods to
unrelated buyers (b) In other cases, the value will be as if they are not ‘related person’

10A

Where the excisable goods are produced or manufactured by a job-worker, on
behalf of principal manufacturer, then, -

(i) in a case where the goods are sold by the principal manufacturer for delivery at
the time of removal of goods from the factory of job-worker, where the principal
manufacturer and the buyer of the goods are not related and the price is the sole
consideration for the sale, the value of the excisable goods shall be the transaction
value of the said goods sold by the principal manufacturer;

(i) in a case where the goods are noft sold by the principal manufacturer at the time
of removal of goods from the factory of the job-worker, but are transferred to
some other place from where the said goods are fo be sold after their clearance
from the factory of job-worker and where the principal manufacturer and buyer of
the goods are not related and the price is the sole consideration for the sale, the
value of the excisable goods shall be the normal tfransaction value of such goods
sold from such other place at or about the same time and, where such goods are
not sold at or about the same fime, at the time nearest to the fime of removal of
said goods from the factory of job-worker;

(i) in a case not covered under clause (i) or (i), the provisions of foregoing rules,
wherever applicable, shall mutatis mutandis apply for determination of the value
of the excisable goods :

Provided that the cost of transportation, if any, from the premises, wherefrom the
goods are sold, to the place of delivery shall not be included in the value of excisable
goods.

‘Job worker' means a person engaged in manufacture or production of goods on
behalf of a principal manufacturer, from any inputs or capital goods supplied by the
said principal manufacturer or by any other person authorised by him.

Residuary method - If value cannot be determined under any of the foregoing rules,
value shall be determined using reasonable means consistent with the principles and
general provisions of section 4 and Valuation Rules.
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2.30 RULES OF CLASSIFICATION

General Rules for Interpretation of Schedule to Central Excise Tariff and Customs Tariff are given in First
Schedule to the Tariff. The rules are same for excise and customs. The highlights of rules are given below.

Rule

Brief contents

1

Classification shall be determined according to the terms of the headings and any
relative section or chapter notes and, provided such headings or Notes do not
otherwise require, according to other provisions of the rules

First part of
rule 2(q)

Any reference to complete goods also includes incomplete or un-finished goods, if
such incomplete or un-finished goods have the essential characteristic of finished
goods.

Second part
of rule 2(q)

Heading will also include finished goods removed un-assembled or disassembled i.e.
in SKD or CKD packs.

2(b)

Any reference in heading to material or substance will also include the reference to
mixture or combination of that material or substance with other materials or substance.
The classification of goods consisting of more than one material or substance shall be
according to the principles contained in rule 3.

When by application of sub-rule (b) of rule 2 or for any other reason, goods are, prima
facie, classifiable under two or more headings, classification shall be effected as
given inrule 3(a), 3(b) or 3(c).

3(a)

The heading which provides most specific description shall be preferred to heading
providing a general description.

3(b)

If Mixture and Composite goods consisting of different materials or different components
cannoft be classified based on above rule i.e. rule 3(a), it should be classified as if they
consisted of the material or component which gives it their essential character.

3(C)

If two or more headings seem equally possible and the dispute cannot be resolved by
any of the aforesaid rules, if both the headings appear equally specific, the heading
which occurs last in numerical order is fo be preferred (i.e. latter the better).

If the classification is not possible by any of the aforesaid rules 1, 2 and 3, then it should
be classified under the heading appropriate to goods to which they are most akin.
[This is only a last resort and a desperate remedy to resolve the classification issue]

Cases for camera, musical instruments, drawing instruments, necklaces etc. specially
shaped forthat article, suitable forlong term use will be classified along with that article,
if such artficles are normally sold along with such cases. Further, packing materials and
containers are also to be classified with the goods except when the packing is for
repetitive use (This provision is obviously made to ensure that the packing and the
goods are charged at same rate of duty).

Classification of goods in sub-headings shall be determined in terms of those sub-
headings. Only sub-headings at the same level are comparable.
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PRACTICAL PROBLEMS

Example 68: M/s XYZ. are in the business of supplying “Turbo-alternators” to various customers. They
manufacture steam turbines in the factory, which are removed to the customer’s site on payment of
Central Excise Duty. They purchase duty paid alternators from the market which are delivered at the
customer’s site. M/s XYZ assemble both the items and fix them permanently on a platform at the site.
Department demands central excise duty payable on “Turbo-alternator” when it comes into existence
after being assembled on the platform embedded to the earth. Is the view taken by the department
correct. Discuss with the help of case laws, if any.

Answer:
In the present case two issues are involved

(i)  Whether assembly of steam turbines and duty paid alternators amounts to manufacture of turbo
alternators, and

(i)  Whether such assembly results in manufacture of excisable goods.

The facts of the case are similar o the case of Triveni Engineering and Indusfries Ltd. v C. CEX, 2000
(120) EILT 273 (SC)

In the present case, the Appellants were, according to specified designs, combining steam turbine and
alternator by fixing them on a platform and aligning them. As a result of this activity of the Appellants,
an new product, turbo alternator, came into existence, which has a distinctive name and use different
from its components. Therefore, the process involved in fixing steam turbine and alternator and in
coupling and aligning them in a specified manner to form a turbo alternator, a new commodity, is
nothing but a manufacturing process.

Though the process of assembling results infto a new commodity and therefore is a process amounting
tfo manufacture, yet the turbo alternator set (known in the market as such) comes info existence only
when a steam furbine and alternator with all their accessories are fixed at the site. Further, in order to
be brought in the market the furbo would not remain turbo alternator. Thus, its is obvious that without
fixing to the ground the furbo alternator does not come into being. The installation or erection of turbo

alternator on the platform specially constructed on the land cannot be freated as a common base,
therefore, such alternator would be immovable property. Accordingly, such activity could not be
considered as ‘excisable goods’.

Example 69: Snow White Ltd. Manufactures paper and in the course of such manufacture, “waste
paper” is produced (paper being the main product and dutiable goods). The Central Excise Tariff Act,
1985 (CET) was amended w.e.f. 1-3-1995, so as to include waste paper. White Ltd. was issued a show
cause notice by the Cenftral Excise Officer, demanding duty of X 2 lakhs on waste paper produced
during October, 1994 to February, 1995, but cleared during April-May, 1995. A reply is due to be filed
immediately to the notice. As Counsel of Snow White Ltd. you we required to advise the company
about -

(i)  Thelegality and validity of the proposed levy and collection of duty on waste paper for the period
prior to 1-3-1995; and

(i) State (with the help of decided cases) the reasons for your advice/opinion.
Answer:

The issue involve in the given case is determination of taxable event for the purpose of levy of excise
duty.

As per section 3 of the Central Excise Act, 1944, the taxable event for levy of Central Excise is
“manufacture of excisable goods”. The date for determination for rate of duty and tariff valuation is
the date of actual removal of the goods from the factory or warehouse.
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However, there must be a levy of duty of excise at the time of manufacture and only then, the duty
can be collected at the fime of removal as has already been held in Vazir Sultan Tobacco Industry’s
case 1996 (83) ELT 3(SC).

Therefore, the waste paper produced prior to the levy will not be chargeable to duty of excise even
though it has been cleared after such levy and the proposed show cause notice demanding X 2 lakhs
of excise duty on such waste paper is invalid and illegal and liable to be quashed.

Example 70: Kagaz Karkhana Ltd., manufactures paper in the year 2012-13, it embarked on a major
expansion programme, and for the purpose, fabricated aft site, 75% of the portion of papermaking
machine and procured (paying excise duty) the remaining parts of the papermaking machine from
other suppliers. Having done so, it assembled all the parts fogether info a paper-making machine at
site. The erection and installation was completed during November, 2012 and the machine was firmly
fastened to the earth, with the help of bolts, nuts and grouting material on a concrete bed, fo prevent
rafting and ensure wobble-free operatfion and presently the machine is functional and operating.
During July, 2015, the Central Excise authorities served the company a show cause demanding excise
duty of X 5 crores, on the paper-making machine, alleging that the activity resulted in manufacture
of excisable goods, falling under chapter 84 of CETA. The company engages you as ‘counsel’ fo
represent them and desires to contfest the case on the grounds :

()  That the activity of erection and installation was not manufacture,
(i) That the activity resulted in “immovable property” emanating at site and

(i) That the demand is fime-barred

You are required to discuss the tenability or otherwise of the contentions of the notice client and
advice them drawing support from the judicial decision.

Answer:

There are three issues involved in the present case:

(i)  Whether the activity of erection and installation was not manufacture,

(i) Whether the activity resulted in “immovable property” emanating at site and
(i)  Whether the demand is fime-barred

In respect of the first issue, it is to be noted that the excise duty is levied on the excisable goods
manufactured in India, and hence it will not be aftracted where goods are not produced from the
manufacturing process.

A commodity is said to be manufactured if by application of the process its identity is changed and it is
known in the market as a separate and distinct commodity having separate name, character and use.

The assembly of parts results in paper-making machine which has distinct identity, name and character
and use and hence such assembly amounts to manufacture.

The second issue is whether erection and installation of such machine on a concrete base results in a
immovable property. The Supreme Court, in Sirpur Paper Mills v C.C.Ex., Hyderabad 1998(97) ELT 3 (SC),
has held that papermaking machine if assembled and erected at site and embedded in concrete
base to ensure wobble free operation will not become an immovable property. The machine can be
dismantled from its base and sold in parts. Hence, the assessee’s first two contentions are untenable
and incorrect as the activity has resulted in the manufacture of goods and there is no immovable
property brought intfo existence and assembly operations are liable to duty of excise.
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The third issue is whether the demand notice is fime barred. Under section 11A of the Central Excise
Act, 1944, the extended period of limitation can be invoked only when there is a fraud, collusion, willful
misstatement, suppression of facts or contravention of the provisions of the Act with anintent fo evade
the payment of duty of excise. If the manufacturing activity of paper-making machine was known to
the department then the department cannot invoke the extended period of limitation. Hence, the
contention of the assessee is an arguable point and the same is legally fenable.

Example 71: Regarding the applicability of excise duty, Computers are covered under Headingno 84.71
of the First schedule to the Cenftral Excise Tariff Act, 1985 which describes computers as automatic data
processing machines. XYZ Ltd. has undertaken upgradation of its computers both in terms of storage
capacity and processing speed by increasing the hard disc capacity, RAM, changing of processor
chip from 386 to 486 and in certain cases from Pentium lll fo Pentium V. The Department’s contention is
that new goods with a different name character and use have come into existence and the upgraded
products are chargeable to excise duty. Discuss in the light of provision of section 2(f) of the Cenfral
Excise Act, 1944 relating to "manufacture” whether this stand of the Department is justified.

Answer:

The computers covered under heading No. 84.71 of the Schedule to the Cenftral Excise Tariff Act, 1985
are described as automatic data processing machines. An automatic data processing machine will be
known by this name, irrespective of its capacity of storage and processing, which may be enhanced
by increasing the hard disk capacity. RAM or by changing the mother board or the processor chip.
However, it cannot be said that new goods with a different name, character and use have come into
existence, which can be subjected to duty again.

Accordingly, upgrading of old and used computer systems would not amount to manufacture, in so far
as the upgradation does not bring into existence goods with a distinct new name, character and use.

Example 72: Full exemption is granted by exercising Cenftral Excise Nofification which e xplains all
products of printing industry including newspapers and printed periodicals.” A manufacturer, who is
manufacturing cardboard cartons and subsequently doing varied printing on them, claims benefit of
the said exemption noftification on the ground that every material on which printing is done becomes
a product of the printing industry. Is the claim of the manufacturer justified? Give reasons for your view.

Answer:

The cited Central Excise exemption nofification grants fullexemption to - “all products of printing industry
including newspapers and printed periodicals”. The products in respect of which exemption is claimed
are cardboard, carfons although subsequently varied printing is done on them. These products relate
to the packaging industry. The mere fact that prinfing is done on these products will not render these
products as the products of the printing industry.

Accordingly, the products of the packaging industry shall not be entitled to the exemption granted to
“all products of prinfing industry including newspapers and printed periodicals”.The case in support is
Rollatainiers Ltd. v UOI (1994) 72 ELT 793(SC).

Example 73: How would you arrive at the assessable value for the purpose of levy of excise duty from
the following particulars-Cum-Duty selling price exclusive of sales Tax ¥ 10,000, Rate of excise duty
applicable to the product - 12.5% (including education cess), Trade discount allowed —X 1,200, Freight
% 750 from factory to buyer place.
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Answer:

In computation of assessable value for the purpose of levy of excise duty, trade discount and freight
are allowed as deductions.

Thus,

Net price

Selling Price — (Trade Discount + Freight)
% 10,000 - (1,200 + 750)
¥ 8,050

Since the price is inclusive of excise duty @12.5%,

Therefore,—

8,050 x 100/112.5
37,156
% 894

Assessable Value

Excise Duty will be ¥ 8,050 -3 7,156
Check : 12.5% of X 7,156 is ¥ 894

Example 74: X Ltd. is engaged in the manufacture of ‘paracetamol’ tablets that has an MRP of X 9 per
strip. The company cleared 1,00,000 tablets and distributed as physician’s samples. The goods are not
covered by MRP, but the MRP includes 12.5% Excise Duty and 2% CST. If the cost of production of the
tablet is 40 paise per tablet, determine the total duty payable.

Answer:

If the product is not covered under MRP provisions, valuation provisions under section 4A do not apply.
In that case, valuation is required to be done as per Cenftral Excise Valuation Rules.

As per the CBEC's circular, any physicians samples or other samples distributed free of cost are to be
valued under Rule 11 read with Rule 8 of Central Excise Valuation Rules, 2000.

As per Rule 8, such samples are to be valued at 110% of cost of production or manufacture. The given
cost of production is 40 Paise, Assessable Value will be 44 Paise. Therefore, duty payable @ 12.5% on 44
paise = 12.5% x 0.44 = 0.055 paise per tableft.

Example 75: M/s. A.U.L. avail of CENVAT credit of the duty paid on the inputs namely, steel sheets. The
scrap generated during the manufacture of their final product was cleared by them without payment
of duty. Subsequently the Department raised a demand of Excise duty on waste and scrap. M/s.
A.U.L. accepted the duty liability, but contended that the price at which waste and scrap had been
sold should be considered to be cum-duty price and assessable value should be determined after
deducting the element of excise duty. The contention of the Department is that as no central Excise
duty was paid by them while clearing the scrap, no deduction on account of excise duty is available
to M/s. A.U.L.

Answer:

The facts of the given case are similar to those decided by the Supreme Court in C.C.Ex. v Maruti Udyog
Ltd. (2002) 141 ELT 3 (SC) in the said case, the department raised duty demand on waste and scrap
and the price realized by the assessee was taken as the assessable value. The assessee contended
that the price of such waste and scrap was includive of excise duty. The Supreme Court decided the
issue in favour of the assessee. Accordingly, in the given case, as the Department has raised duty
demand on waste and scrap, the price collected by M/s. A.U.L. will be considered as the Cum-Duty
price and it shall be deemed that the element of excise duty is already included in such price. The
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manufacturer will therefore be entitled for deduction on account of such price. Thus the assessable
value will be worker out as under —

Assessable value = (Cum-Duty Price — Permissible Deduction) x 100
100 + Rate of Duty

Example 76: State whether the following elements are to be included or not as part of the ‘Transaction
value' under section 4 of the Central Excise Act, 1944.

(i)
(il
(iii)
(iv)

Erection and commissioning charges
System software etched in the computer system
Cylinder holding charges

After-sales warranty charges —

Answer:

(i)

(il

(il

(iv)

Any payment made by buyer to assessee is includible in assessable value only if it isin ‘connection’
with sale. In case of erection and commissioning charges for erecting machinery at site, these are
incurred after goods are removed from the factory. These may be in ‘relation’ to sales but are
not in ‘connection’ with sales as there is no ‘cause and effect’ relationship between the two.
Hence these are not includable in assessable value. This is also confirmed vide CBE&C Circular No.
643/34/2002-CX, dated 1-7-2002.

A computer manufacturer loads bought out computer software on computer while selling. Thus,
the system software is loaded on computer while computer is cleared from the factory. Computer
software as such is exempt from duty. Department had earlier clarified that value of computer
software etched or loaded on computer will be includible. However, if computer software
is supplied separately on floppy disc or tapes, its value will not be includible. [However, as per
CBE&C circular dated 28-2-2003, value of computer software will not be includible in assessable
value of computer].

In case of durable and returnable containers, the container is returnable after the gas or other
materialinside is used. Often, manufacturing companies take some deposit and charge some rent
for the container. These are ‘cylinder holding charges’. CBE&C, vide its Circular No. 643/34/2002-
CX, dated 1-7-2002, has clarified that rental charges or cost of maintenance of reusable metal
containers like cylinders etc. are to be included in assessable value. This view is correct as such
rental charges and the sale of gas are so intrinsically connected that there can be no sale without
such charges.

Compulsory after sales warranty charges are includible as the sale goods and such charges are
inseparable. However, optional service charges are not includable as there is no connection
between the sale of goods and the optional service charges.

Example 77: A Ltd., a manufacturer to tyres was extending a warranty discount on any tyres that, were
defective. The scheme of warranty discount operated thus, the customers lodged their claim with
regard to any defects in the tyres. Such claims were then scrutinized by a Technical Committee of A
Ltd., which would decide the amount of refund due to the customer on the basis of the reduction in the
normal life of tyre attributable to the defect. This refund was to be given by the Technical Committee.
This practice was being followed by A Ltd. for the last 15 years. A Ltd. claimed the ‘warranty discount’
as a Trade discount which is deductible in computing the assessable value of the tyres. Is this correct?
Discuss in the light of the provisions under Section 4 of the Central Excise Act, 1944.
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Answer:

According to section 4 of the Central Excise Act, 1944, regarding discounts, transaction value does not
make a direct reference. Now actually the excise duty is paid/payable on the net price of the goods
after deduction of discounts. If in any fransaction discount is allowed in accordance with normal
practice of frade and it is passed on to the buyer, fill inclusion of such discount is noft justified. However,
the said amount to be allowed as deduction must be in the nature of discount.

From the facts of the above case, the manufacturer was extending warranty discount on any tyres
that were defective. Though this was known as discounts, but it was only a compensation for defectsin
tyres, which was given to the customers. Hence, it will not be allowed as deduction from the transaction
value as was held in GOl v MRF (1995) 77 ELT 433(SC).

Example 78: How would you arrive at the assessable value for the purpose of levy of excise duty from
the following particulars :

i.  Cum-duty selling price exclusive of sales tax ¥ 20,000
i. Rate of excise duty applicable to the product 12.5%
ii. Trade discount allowed X 2,400

iv. Freight¥ 1,500

Answer:

Trade discount of ¥ 2,400 and freight of ¥ 1,500 are allowed as deductions. Hence, net price will be
% 16,100 [X 20,000 —% 2,400 - 1,500].

Since the price is inclusive of excise duty of 12.5%, Excise Duty will be X 1,788.89 (X 16,100 x 12.5)/112.5)
and Assessable Value will be ¥14,311.11 [R16,100 -%1,788.89]

Example 79: M/s U.T.A. manufacture welding electrodes which are put first in Polythene bags and then
packed together in cardboard cartons. They sell electrodes at the factory gate packed in cardboard
cartons whereas such electrodes are also packed in wooden boxes when sold to their customers
located at outstations. Is the department justified to include the cost of wooden boxes in the assessable
value of the welding electrodes? Discuss with the help of case laws, if any.

Answer:

The new Section 4 of the Central Excise Act, 1944, does not make any specific reference to packing
charges. In normal commercial transactions the price of goods charged includes the cost of packing
charges. The charges that are recovered on account of packing are obviously the charges in relation
to sale of goods under assessment and will form the part of fransaction value. Whatever be the nature
of packing that is whether the packing is primary or secondary or special or packing for the purpose of
fransportation, the cost of such packing shall be includible.

In light of the new Section 4, the earlier case laws hold no significance now.
Example 80: A1 Ltd., manufactures three soft drinks namely Coke, Pep, and Maaza. Coke was sold only
to A2 Ltd., a subsidiary company of Al Ltd. Pep was sold to A3 Ltd., where the Managing Director of Al

Ltd., is a Manager. Maaza was sold to A Ltd, who is sole distributor of A1 Ltd., and was coming under
same management of Al Ltd.
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Determine the assessable value of the three productsin the hands of Al Ltd. on the basis of the following
information:

Price of A1 Ltd to A2 Ltd. is ¥ 1,00,000
Price of A1 Ltd. fo A3 Ltd. is 350,000
Price of Al Ltd. fo A Ltd. is 20,000
Price of A2 Ltd. to Consumer is T 1,20,000
Price of A3 Ltd. to Consumer is T 60,000
Price of A Ltd. to consumer is X 30,000

Note: sale prices are exclusive of duties and taxes.

Answer: (Rule 10)
Statement showing computation of Assessable value for ATLid.

Particulars Assessable | Relation ship | Applicable Rule Remarks
value (3)

Coke sold to 1,20,000 | Relative Rule 10 of the|Price at which relative buyer, sells

A2 Ltd. Valuation Rules, 2000 | goods in the open market to non
relative buyer

Pep sold to 50,000 | Non relative | - Relation ship will come info exist

A3 Ltd. only when there is holding and
subsidiary concept persist.

Maaza sold 20,000 | Non relative | - Relation ship will come info exist

to A Ltd. only when there is holding and

subsidiary concept persist.

Total 1,920,000

Example 81: M/s R.M.T. Industries manufactures cigarettes which are sold in wholesale, exfactory, at
cum-duty price to wholesale dealers. The price charged to all the dealers from the cigarettes is the
same. However, the dealers who purchase on credit are required to deposit interest free security with
M/s R.M.T. The department has demanded duty from M/s R.M.T. contending that they had earned
notional interest in the security deposit received from the dealers which should be included in the
assessable value of the cigarettes being the additional consideration. Duty on cigarettes is being
charged on advalorem basis. Discuss the stand taken by the department with decided case laws, if
any.

Answer:
The facts of this case are similar to the case of VST Industries Ltd. v C.C.Ex. (1998) 97 ELT 395 (SC).

In the instant case the interest free deposit scheme was introduced by the assessee because of
commercial consideration of covering the risk of credit sales, no special consideration flowing form the
assessee to the buyer keeping file deposit, the Supreme Court held that the notional interest cannot
be included in the assessable value.

Example 82: Determine the value on which Excise duty is payable in the following instances. Quote the
relevant section/rules of Cenfral Excise Law.

(a) A.Ltd. sold goods to B Ltd., at a value of ¥ 100 per unit in turn, B Ltd. sold the same to C Ltd. at a
value of X 110 per unit. A Ltd. and B Ltd. are related, whereas B Ltd. and C Ltd. are unrelated.

>2.1 10 I INDIRECT TAXATION



Sie

(o) A Ltd. and B. Ltd. are inter-connected undertakings, under section 2(g) of MRTP Act. A Ltd. sells
goods to B Ltd. at a value of X 100 per unit and to C Ltd. at T 110 per unit, who is an independent
buyer.

(c) A Ltd. sells goods to B Ltd. at a value of ¥ 100 per unit. The said goods are captively consumed by
B Ltd. in its factory. A Ltd. and B Ltd. are unrelated. The cost of production of the goods to A Ltd. is
T 120 per unit.

(d) A Ltd. sells motor spirit to B Ltd. at a value of ¥ 31 per litre. But motor spirit has administered price of
¥ 30 per litre, fixed by the Central Government.

(e) A Lid. sells to B Ltd. at a value of ¥ 100 per unit. B Ltd. sells the goods in retail market at a value of
¥ 120 per unit. The sale price of ¥ 100 per unit is wholesale price of A Ltd. Also, A Ltd. and B Ltd. are
related.

(f) Depot price of a company are -

Place of removal Price at depot Price at depot Actual sale price at

on 1-1-2016 on 31-1-2016 depot on 1-2-2016
Amritsar Depot X 110 per unit % 105 per unit T 115 perunit
Bhopal Depot % 120 per unit T 115 per unit T 125 per unit
Cuttack Depot T 130 per unit T 125 per unit T 135 per unit

Additionalinformation : (i) Quantity cleared to Amritsar Depot — 100 units, (i) Quantity cleared to Bhopall
Depot - 200 units, (i) Quantity cleared to Cuttack Depot — 200 units, (iv) The goods were cleared to
respective depots on 1-1-2016 and actually sold at the depots on 1-2-2016.

Answer:

(a) Transaction value ¥ 110 per unit (Rule 9 of Valuation value Rules). [Sale to unrelated party].

(o) Transaction value % 100 per unit for sale to B and % 110 for sale to C — Rule 10 read with Rule 4
[Note that inter connected undertaking will be freated as ‘related persons’ for purpose of excise
valuation only if they are ‘holding and subsidiary’ or are ‘related person’ as per any other part of
the definition of ‘related person’. Note that A is selling directly to C as per the question, and not
through B Ltd].

(c) Transaction value will be X 100. — section 4(1)—Incase of sale to unrelated person, question of cost
of production does not arise.

(d) Transaction value X 31. — section 4. — Since the goods are actually sold at this price, administered
price is not considered.

(e) Transaction value X 120 per unit — Rule 9 read with section 4 of Central Excise Act. Sale to an
unrelated buyer. [Under new rules, there is no concept of ‘wholesale price and retail price’]

(f)  Under Rule 7, the price prevailing at the Depot on the date of clearance from the factory will be
the relevant value to pay Excise duty.

Therefore -

(1)
(il

(il

Clearance to Amritsar depot will attract duty based on the price as on 1-1-2016. Transaction value
% 110x 100 units =% 11,000

Clearance to Bhopal depot, so depoft price on 1-1-2016. Therefore, transaction value X120 x 200
units =3 24,000

Clearance to Cuttack Depot, depoft price on 1-1-2016. Transaction value X 130x120 units =3 26,000.
Note the relevant date is 1-1-2016, since the goods were cleared to the depots on that date. No
additional duty is payable even if goods are later sold from depot at higher price.
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Example 83: Having regard to the provisions of section 4 of the Cenftral Excise Act, 1944, compute/derive
the assessable value of excisable goods, for levy of duty of excise, given the following information :

Cum-duty wholesale price including sales tax of ¥ 2,500 T 15,000
Normal secondary packing cost % 1,000
Cost of special secondary packing % 1,500
Cost of durable and returnable packing % 1,500
Freight T1,250
Insurance on freight % 200
Trade discount (normal practice) % 1,500
Rate of C.E. duty as per C.E. Tariff 12.5% Advalorem

State in the footnote to your answer, reasons for the admissibility or otherwise of the Deductions.
Answer:
The assessable value from cum-duty price can be worked out by the under-mentioned formula
(Cum-Duty Price — Permissible Deduction) x 100

100 + Rate of Duty

Assessable Value =

Computation of Assessable Value

3 g
Cum-duty price 15,000
Less : Deductions (See Notes)
Sales tax 2,500
Durable & returnable-packing 1,500
Freight 1,250
Insurance 200
Trade-Discount 1,500 6,950
8,050
Less: Central Excise Duty thereon @ 12.5%
8,050 x 12.5/112.5 894.44
Assessable value 7.155.56

Notes :
1. The fransaction value does not include Excise duty, Sales tax and other taxes.
The Excise duty is fo be charged on the net price, hence trade discount is allowed as deduction.

With regards to packing, all kinds of packing except durable and returnable packing is included
in the assessable value. The durable and returnable packing is not included as the such packing
is not sold and is durable in nature.

4. Freight and insurance on freight will be allowed as deduction only if the amount charged is actual
and it is shown separately in the invoice as per Rule 5 of the Cenftral Excise Valuation Rules, 2000.

Example 84: Explain whether the following items can be included in/excluded from the fransaction
value under section 4 of the Central Excise Act, 1944.

(1) Collection expensesincurred inrespect of empty bofttles for filling aerated waters from the premises
of buyers to the manufacturers.
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(2) Delivery and collection charges of gas cylinders and collection of empty cylinders.

(3) Interest notional or real accruing on deposits for sale/return of gas cylinders as well as rentals.
(4) Cash discount known at the time of clearance of goods but not availed by the customer.

(5) Value of system software in case of computers.

Answer:

(1)  Transaction value includes any amount charged in addition to the price of the goods by reason of
orin connection with the sale. Since collection expenses are incurred by reason of orin connection
with the sale, it would be included in the fransaction value.

(2) CBEC has vide Circular No. 643/34/2002, dated 1-7-2002 clarified that delivery and collection
charges of gas cylinders are by reason of or in connection with the sale of goods and therefore,
the same would be included in the fransaction value.

(3) Theinterest on advances taken from the customers would not be included in the assessable value,
unless the receipt of such advance had no effect of depressing the wholesale price.

In VST Industries Ltd. v C.C.Ex, Hyderabad 1998 (97) ELT 395(SC), where interest free deposits
were taken because of commercial consideration of covering the risk of credit sales, no special
consideration flowing from the assessee to the buyer keeping the deposit was found and the
Supreme Court held that notfional interest cannot be included in the assessable value.

(4) However, in such case, the burden of proof lies on the Department to prove a nexus between the
fact of advance taken and the depression in the value.

(5) The transaction value is the price actually paid or payable for the goods. In the given situation,
as the case of cash discount has not been passed on to tile customer, it will not be allowed as
deduction.

As per tile CBEC & Circular No. 644/35/2002-CX, dated 12-7-2002 the Software can be of the following
types — Systems software/Operating software — which is designed to confrol the operation of the
computer system.

Application software — Which is developed for specific applications only.

Valuation of goods is done in the form in which it is cleared. Therefore, computer systems will be valued
by including the value of the soffware loaded on the hard disc. No distinction is to be made between
an ‘operating software’ and an ‘application software’.

Example 85: Thunder TV Ltd is engaged in the manufacture of colour television sets having its factories
at Bangalore and Pune. At Bangalore the company manufactures picture tube; which are stock
fransferred to Pune factory where it is consumed to produce felevision sefs. Determine the Excise duty
liability of the captively consumed picture tubes from the following information:

Direct material cost (per unit) T 600
Indirect material T 50
Direct Labour T 100
Indirect Labour T 50
Direct Expenses T 100
Indirect Expenses T 50
Administrative overheads T 50
Selling and Distribution overheads T 100
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Additional Information:

Profit margin as per the Annual Report for the company for 2014-2015 was 15% before income tax.
(i)  Material cost includes Excise duty paid % 100.

(i) Excise duty rate applicable is 12.5%.

Answer:

As per Rule 8 of The Central Excise Valuation (Determination of Price of Excisable Goods) Rules, 2000,
the valuation of captively consumed goods is 110% of the cost of production. The cost of production
of goods would include cost of material, labour cost and overheads including administration cost and
depreciation efc.

The cost of material would be net of excise duty if CENVAT credit is availed in respect of such inputs.

Accordingly, the assessable value will be determined as follows :

Raw materials Cost (net of excise duty) T 500
Indirect material g 50
Direct Labour I 100
Indirect Labour 3 50
Direct Expenses T 100
Indirect Expenses g 50
Administrative overheads (assumed related to production activity) i 50
Total cost of production T 900
Assessable value T 990

(i.e. 110% of the cost of production)
Total Duty Liability =3 990 x 12.5/100 =% 123.75

The raw material cost has been taken at ¥ 500 after deducting the duty element assuming that the
CENVAT credit has been availed.

Example 86: Mrs. E fails to pay Excise Duty of ¥ 60,000 on the goods cleared in February by 5th March
of 2015. The assessee, Mrs. E, is owner of a SSl unit. What is the interest payable under Rule 8 of Central
excise Rules, 2002 if the duty was actually paid on 10" May of 20152

Answer:

Interest =% 60,000 x 18/100 x 40 days /365 days =% 1,184

Note: w.e.f. 1-4-2011 rate of interest is @18% p.a. simple interest

Example 87: From the following data, determine the CENVAT allowable if the goods are produced or
manufactured in a FTZ or by a 100% EOU and used in any other place in India.

Assessable value : X 770 per unit,

Quantity cleared 77,770 units,

BCD— 10%,

CVD -12.5%
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Answer:

As per Rule 3 of CENVAT Credit Rules, 2002 the following formula is to be used if a unit in DTA purchases
goods from EOU -

Assessable value =770

Add: 50% on BCD 10% = X 38.50 (10% x 50%= 5% on X 770)
Balance = Y 808.5

Add: CVD 12.5% =% 101.06 (12.5% on X 808.50)

CENVAT Credit allowed to the extent of CVD. Therefore, ¥ 101.06 per unit for 77,770 units is X 78,59,436.

Example 88: X Ltd. purchased a Boring-Drilling machine at a cum-duty price of ¥ 37,27,360. The Excise
duty rate charged on the said machine was @12.36%. The machine was purchased on 1.4.2013 and
disposed of on 30.6.2015 for a price of ¥ 12,00,000 in working condition as second hand machinery
(Excise duty @12.5%). The company was claiming depreciation @25% following Straight Line Method
on the value of machine. Using the said information, answer the following questions:

What is the excise duty paid on the machine?

What is the CENVAT credit allowable under CENVAT Credit Rules?

What is the amount of CENVAT credit reversible or duty payable at the time of clearance of the said
machinery?

Answer:
(a) Excise duty is ¥ 4,10,023 (i.e.X 37,27,360 x 12.36/112.36)

(b) Upto 50% allowed as CENVAT credit in the year 2013-14 on 1-4-2013 and balance CENVAT credit
in the year 2014-15 on 1-4-2014.

(c)

Year No. of quarter Workings

2013 3 April - December

2014 4 January - December

2015 2 January - June

Total 9

Particulars Amount () | Workings

Cenvat credit on capital goods 4,10,023

Less: Reduction (46,128) X 2,05,012 x 2.5% x 9 qfrs.
(25,627) X 2,05,012 x 2.5% x 5 gfrs.

Amount to be paid 3,38,268

Or

Excise duy on fransaction value 1,50,000 | X 12 lakhs x 12.5%

Amount to be paid 3,38,268 | Whichever is higher

Example 89: Prepare a Cenvat account in the books of A Ltd., and determine the balance as on 30-9-
2015 from the following data :

Opening balance as on 1-4-2015 % 47,000.
Inputs received on 04-04-2015 involving excise duty paid X 14,747
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Purchased a lathe for X 1,16,000-cum duty price @ excise duty rate of 12.5% on 5-4-2015 and received
the lathe into the factory on 5-12-2015.

On 6-4-2015 paid excise duty on final products @12.5% through Cenvat A/c (cum duty price of the
goods % 2,32,000).

Inputs cleared as such to a job worker on 1-4-2015 not returned in 180 days, quantity 1,000 Kgs;
Asssessable value X 2 lacs; ED @ 12.5% of the above, 50% of the inputs were received on 1-10-2015.

Common inputs were used in a product, which was exempted from payment of duty cleared at a
price of ¥ 100/unit, which included taxes of ¥ 20/unit ; quantity cleared 1,000 units.

On 7-4-2015 duty paid on inputs amounting to X 17,867 was taken credit for in the Cenvat A/c as
3 17,687.

Answer:
CENVAT Credit Receivable Account in the Books of A Ltd., as on 30-9-2015
Date Particulars Debit () | Credit ()
1-4-2015 To Opening Balance 47,000
4-4-2015 To Sundry Creditors 14,747
6-4-2015 By Excise duty paid on Final product [(32,32,000 +112.5)x12.5] 27,778
7-4-2015 To Sundry Creditors 17,687
30-9-2015 | To Sundry Creditors (Credit short taken on 7-4-2015) 180
30-9-2015 By Reversal of Cenvat Account 6,180
(6% Amount on Exempted goods)
30-9-2015 By Reversal of Cenvat Account 24,720
(Amount equal to duty on inputs not refurn within 180 days)
By Balance Carry Forward 22,936
Notes :

(i)  Since capital goods (lathe) was received only on 5-12-2015, the credit is permissible only on
5-12-2015 and not before that date.

When 50% of inputs are received on 1-10-2015 (sent on job work]), the credit is allowable for 50%
only on 1-10-2015.

(i)  Where goods are exempted, an ‘amount’ is payable @ 6% on sale price less taxes.
(iv) For wrong amount of credit, rectification entry is passed.

(v) The ‘amount’ paid on 30-9-2015 is reversal of Cenvat credit. It is not ‘excise duty’. Hence, a
separate account ‘Reversal of Cenvat Account’ or “Payment of ‘Amount’ under Central Excise
Rules” may be opened. At the year end, the balance may be fransferred to expenses account.
Strictly legally, it is not ‘excise duty’ paid.
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Study Note - 3
CENVAT CREDIT _ﬁ_

This Study Note includes

3.1 Background of Cenvat Credit

3.2 Highlights of Cenvat Credit Scheme

3.3 Utilization of Cenvat Credit

3.4 Reversal of Cenvat Credit

3.5 Refund of cenvat Credit

3.6 Obligation of a manufacturer or Producer of final Products and a provider of taxable services
3.7 Input service Distributor

3.8 Documents and Accounts

3.9 Other Provisions

3.1 BACKGROUND OF CENVAT CREDIT

Excise and Service tax are central taxes, expected to be consumpftion based taxes to the extent
practicable. Till the goods or service is finally consumed, the burden of excise duty and service tax is
passed on to next buyer, who gets credit of the tax and excise duty paid by the supplier/ service provider.
Thus, effectively, tax is paid on value added at each stage, as illustrated in following example. It means
to say that CENVAT Credit eliminates cascading effect of tax.

Cascading effect of tax: it means goods suffered tax suffering again and again in addition to tfax on
taxes, whereas CENVAT Credit eliminates the cascading effect of tax.

Example 1:
Transaction without VAT Transaction With VAT
. A B A B
Detail
etats ) ) (3) ()
Purchases - 110 - 100
Value 100 40 100 40
Added
Sub-Total 100 150 100 140
Add Tax 10% 10 15 10 14
Total 110 165 110 154

‘B’ is purchasing goods from ‘A’. In second case i.e. under Vat, his purchase price is ¥ 100 as he is
entitled to Cenvat credit of ¥ 10 i.e. tax paid on purchases. His invoice shows tax paid as X 14. However,
since he has got credit of ¥ 10, effectively he is paying only ¥ 4 as tax, which is 10% of X 40, i.e. 10%
of ‘value added’ by him. Cenvat (Central Value Added Tax) scheme is used to achieve the aim of
levying tax only on ‘value added’ at each stage.
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Example 2:

Particulars ValueX

Goods Purchased by Mr. Y by paying 200.00 Total excise duty payable =3 35.00
3 224 Tom M X di‘;; of whieh ¥ 24 Less: CENVAT Credit =3 24.00
considered as cost Net excise duty payable =3 11.00
Add: Value Addition 80.00 Value Added TaxisX 11.00

Taxable Turnover 280.00

Add: CENVAT @12.5% 35.00

Sales Inclusive of Excise Duty 315.00

3.2 HIGHLIGHTS OF CENVAT CREDIT SCHEME

CENVAT Credit is an integration of excise duty and service tax. It means while paying excise duty service
tax can claim as Cenvat credit and while paying service tax excise duty can claim as Cenvat credit.
The same has been explained in the following example:

Example 3:

M/s X Ltd. (not a SSI unit) is a manufacturer produced dutiable finished goods in the month of December
2015 for¥ 20,00,000, exclusive of excise duty payable is @12.5%. Input goods (i.e. raw material) purchased
forX5,61,800inclusive of excise duty @ 12.5%. Capital goods purchased in the same month forX 10,00,0000
(exclusive of excise duty 12.5%). Input services used from a consultant for X 2,00,000 (exclusive of service
tfax 14.5%). Finished goods removed from the factory in the month of December 2015. Find the net
excise duty payable by M/s X Ltd., and due date of payment of excise duty?

Answer:
(Amount inX)
Particulars Excise Duty Workings
R®)
Finished Goods 2,50,000|1 20 L x 12.5%
Less: CENVAT CREDIT on (62,422) |5,61,800 x 12.5/112.5 = T 62,422
input goods

¥ 10,00,000%x12.5% = %1,25,000 Up to 50% allowed as
(62,500) | CENVAT credit in the first year of receipt of capital goods
and balance allowed in the subsequent year or years

Less: CENVAT CREDIT on
capital goods

Less: CENVAT CREDIT on

. . (29,000) [X 2,00,000 x 14.5% =X 29,000
input services

Due date of payment of excise duty is on or before éth

Net excise duty payable 96,078 January 2016

3.2.1 Cenvat Credit Rules, 2004
Rule 1: Title, extent and commencement:

These rules called as CENVAT Credit Rules, 2004. They extended to the whole of India. However, these
rules not applicable to the State of Jammu and Kashmir with regard to availment and utilization of
credit of service tax.
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Definitions under Cenvat Credit Rules, 2004
Rule 2: Definitions:
Rule 2(a): capital goods:

The term “Capital goods” under CENVAT Rules is Different from capital goods as understood in
accounting or in income-tax. Items like spare parts, tools, dies, fubes fittings etc. are never capitalized
in accounts for income-tax purposes but are defined as capital goods for CENVAT.

(A) Capital goods are —

(i)  Allgoods falling under Chapters 82, 84, 85, 90, heading number 6805, grinding wheels and the
like parts thereof faling under heading 6804 of the First Schedule to Central Excise Tariff Act,
1 985.Tools, hand tools

Chapter 82: Tools, Implements, Cutlery etc.
Chapter 84: Nuclear Reactors, Boilers, Machinery and Mechanical appliances parts thereof

Chapter 85: Electrical Machinery & Equipment & parts thereof, sound recorders, and parts
and accessories of such arficles

Chapter 90: Optical, photographic, medical & surgical instruments and apparatus parts and
accessories thereof.

(ia) Outside the factory of the manufacturer of the final products for generation of electricity for
captive use within the factory;

i) Pollution control equipment;
i) Components, spares and accessories of goods specified aft (i) and (ii) above;
iv) Moulds and dies, jigs and fixtures;

(
(
(
(v) Refractories and refractory materials;
(vi) Tubes, pipes and fittings thereof, used in the factory;
(vii) Storage tank and

(

viii) Motor vehicles other than those falling under tariff heading 8702, 8703, 8704, 8711 and their
chassis, (but including dumpers and trippers)

Used—

(1) in the factory of the manufacturer of the final products, but does not include any
equipment or appliance used in an office; or

(2) For providing output service;

(B) Motor vehicle designed for fransportation of goods including their chassis registered in the name
of the service provider, when used for

(i)  providing an output service of renting of such motor vehicle; or
(i) transportation of inputs and capital goods used for providing an output service; or
(i) providing an output service of courier agency

(C) Motor vehicle designed to carry passengers including their chassis, registered in the name of the
provider of service, when used for providing output service of

(i)  tfransportation of passengers; or
(i) renting of such motor vehicle; or

(i) imparting motor driving skills.

INDIRECT TAXATION | 3.3<



Cenvat Credit

(D) components, spares and accessories of motor vehicles which are capital goods for the assessee;
Rule 2(b): Customs Tariff Act means the Customs Tariff Act, 1975;
Rule 2(c): Excise Act means Central Excise Act, 1944;

Rule2(d): As per Rule 2(d) of Cenvat Credit Rules, 2004, exempted goods (i.e. non-dutiable goods)
means goods which is exempt from whole of duty of excise leviable thereon, and includes goods
which are chargeable to ‘Nil’ rate of duty goods in respect of which the benefit of an exemption under
Nofification No. 1/2011-CE dated 1-3-2011 or under entries at serial numbers 67 and 128 of Noftification
No. 12/2012-CE, dated the 17th March, 2012 is availed.

Rule 2(e): As per Rule 2(e) of Cenvat Credit Rules, 2004, exempted services means taxable services
which is exempt from the whole of the service tax leviable thereon, or includes services on which no
service tax is leviable under section 66B of the Finance Act, 1994 or taxable services whose part of
value is exempted on the condition that no credit of inputs and input services, used for providing such
taxable service, shall be taken. For removal of doubts, it is hereby clarified that exempted services’
includes trading (w.e.f. 1-4-2011).

Trading goods: A manufacturer or service provider may also be trading in goods. For example
authorized service station of automobiles is also selling spare parts of motor car. For the purpose of
valuation, the value of exempted service shall be the difference between the sale price and the cost
of goods sold (determined as per the generally accepted accounting principles without including the
expenses incurred fowards the purchases) or 10%of the cost of goods sold, whichever is higher (vide

— Nofification No. 13/201 1-CE dated 3 1-3-2011).

Taxable service whose part of value is exempted on the condition that no credit of inputs and input
services, used for providing such taxable service, shall be taken, but shall not include a service which is
exported in terms of rule 6A of the Service Tax Rules, 1994.

Rule 2(f): Excise Tariff Act means the Central Excise Tariff Act, 1985
Rule 2(g): Finance Act means the Finance Act, 1994

Rule 2(h): Rule 2(h) of CENVAT Credit Rules defines final products under Central Excise to mean those
goods that are excisable and have come into existence from manufacturing activity making use of
inputs or by using input services. Here final products mean only excisable goods i.e. those goods which
are liable for excise duty which may be at nil rate or a rate higher than zero. Assessees are generally
under the misconceived notion that only goods which suffer duty at a rate higher than zero percent
are excisable goods whereas that is not the case. This definition of exempted goods is vital as there are
certain restrictions as to availability of CENVAT credit. However the goods against which there is no rate
prescribed in the CET may not be said to be excisable goods.

Rule 2(ij): First stage dealer means -

(i) A dealer, who purchases the goods directly from the manufacturer under the cover of an invoice
in ferms of the provisions of Central Excise Rules, 2002 or from the depot of the said manufacturer,
or from premises of the consignment agent of the said manufacturer, or from any other premises
from where the goods are sold by or on behalf of the said manufacturer, under cover of an
invoice; or

(i) An importer who sells goods imported by him under the cover of an invoice on which CENVAT
credit may be taken and such invoice shallinclude an invoice issued from his depot or the premises
of his consignment agent;
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Example 4: Mr. D purchased dutiable goods from M/s X Ltd by paying excise duty and the same sold
tfo M/s Y Ltd. In the given case Mr. D (registered under Cenftral Excise as registered dealer) is competent
to pass the excise duty as CENVAT Credit from M/s X Ltd fo M/s Y Ltd. The same has been explained in
the following diagram:

Goods purchased
from Factory

Goodssold to
Manufacturer

—

N

C.C. = CENVAT CREDIT

Rule 2(k): “input” means—
(i) allgoods used in the factory by the manufacturer of the final product; or

(i) any goodsincluding accessories, cleared along with the final product, the value of which s included
in the value of the final product and goods used for providing free warranty for final products; or

(i) all goods used for generation of electricity or steam for captive use; or

(iv) all goods used for providing any output service;

but excludes—

(A) light diesel oil, high speed diesel oil or motor spirit, commonly known as petrol;

(B) any goods used for—
(a) construction or execution of works contract of a building or a civil structure or a part thereof; or
(b) laying of foundation or making of structures for support of capital goods,

except for the provision of service portion in the execution of a works contract or construction
service as listed under clause (b) of section 64E of the Act;

(C) capital goods except when used as parts or components in the manufacture of a final product;
(D) Motor vehicles;

(E) any goods, such as food items, goods used in a guesthouse, residential colony, club or a
recreation facility and clinical establishment, when such goods are used primarily for personal use
or consumption of any employee; and

(F) any goods which have no relationship whatsoever with the manufacture of a final product.

Explanation:- For the purpose of this clause, “free warranty” means a warranty provided by the
manufacturer, the value of which is included in the price of the final product and is not charged
separately from the customer;
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What is Input

Any input

e whichis used "in the manufacture” or

e whichis used "in relation to manufacture”

e whichis not defined as capital goods will be eligible as inputs.

All goods (except High Speed Diesel, Light Diesel Oil and Petrol) used in or in relation to the manufacture
of the final product, directly or indirectly and whether contained in the final product or not, and includes
(i) Lubricating oils, (i) Greases, (iii) cutting oils, (iv) accessories of the final products, (v) goods used as
paints, as packing material, as fuel or for generation of electricity or steam used for manufacture of
final products are eligible for CENVAT.

Example 5: X Ltd. removed cookers along with packing material from factory but used for packing at
depot had to be considered as have been used in or in relation to the manufacture of final products
and credit of duty paid on such master cartons (i.e. packing material) could not have been denied.
The entire packing material is to be considered as has been used in or in relation to the manufacture of
the final product. Accordingly they are enfitled to avail the credit of duty paid on the packing material
Hawkins Cookers Ltd. (2010) (HC).

Construction service is not an ‘input service to any
manufacturer or service provider w.e.f. 1-4-2011

Example 6: Laboratory, test or quality check is always in relation to the manufacture of finished goods.
It is immaterial whether or not the input is physically present in the final finished product as such; therefore,
the laboratory test in relation to the manufacture of final product is a part of manufacture. Hence
Cenvat Credit is available on raw material destroyed in laboratory test. Tata Engineering & Locomotive
Co. Ltd. 2010 (HC).

What is not input?
(a) Anyinput which is used as “facilitation to the manufacture” is not considered as an eligible Input.

(o) Input like steel, cement, angles, channels, CTD (Cold Twisted Deformed) or TMT (thermo
mechanically freated) bar, other material used for following purpose is not eligible for credit

° Construction of building or civil structure or part thereof
o Laying of foundation or making of structures for support of Capital goods
Conditions one should satisfy to avail CENVAT Credit:
Cenvat Credit can be claimed only in respect of eligible inputs subject to the following conditions.

Condition 1:  The input should be used in factory (Material sent for job work is acceptable provided
these are brought back within 180 days from the date of dispatch). This condition is not
applicable to the service provider.

Condition 2: Ceniral Excise duty should be paid on inputs (Actual payment of duty by the buyer
cum- manufacturer may not be required)

Condition 3:  Final product must be dutiable goods.
Rule 2(l): input service (w.e.f. 1-4-2011), “input service” means any service,—
(i) used by a provider of output service for providing an output service; or

(i) used by the manufacturer, whether directly or indirectly, in or in relation to the manufacture of
final products and clearance of final products, upto the place of removal, and includes

(a) services used in relation to modernization, renovation or repairs of a factory, premises of
provider of output service or an office relating to such factory or premises,
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b) advertisement or sales promotion,
c) market research,

d) storage upto the place of removal,
e) procurement of inputs,

f) accounting,

g) audifing,

h) financing,

i) recruitment and quality conftrol,

(

(

(

(

(

(

(

(

(i) coaching and fraining,

(k) computer networking,

(I)  creditrating,

(m) share registry,

(n) security,

(o) business exhibition,

(p) legalservices,

(g) inward transportation of inputs or capital goods and
(r)  outward transportation upto the place of removal;

but excludes

(A) Service portfion in the execution of a works confract and construction services including service
listed under clause (b) of section 66E of the Finance Act (hereinafter referred as specified services)
in so far as they used for

a. Construction or execution of works contract of a building or a civil structure or a part thereof; or
b. Laying of foundation or making of structures for support of capital goods,
except for the provision of one or more of the specified services; or

(B) Services provided by way of renting of a motor cycle in so far as they relate to a motor vehicle
which is not a capital goods; or

(BA) service of general insurance business, servicing, repair and maintenance, in so far as they relate
to a motor vehicle which is not a capital goods, except when used by-

(a) a manufacturer of a motor vehicle in respect of a motor vehicle manufactured by such
person; or

(b) aninsurance company in respect of a motor vehicle insured or reinsured by a such person; or

(C) such as those provided in relation to outdoor catering, beauty treatment, health services,
cosmetic and plastic surgery, membership of a club, health and fitness centre, life insurance,
health insurance and fravel benefits extended to employees on vacation such as Leave or Home
Travel Concession, when such services are used primairily for personal use or consumption of any
employee.

Rule 2(m): “input service distributor” means an office of the manufacturer or producer of final products
or provider of output service, which receives invoices issued under rule 4A of the Service Tax Rules, 1994
fowards purchases of input services and issues invoice, bill or, as the case may be, challan for the purposes
of distributing the credit of service tax paid on the said services to such manufacturer or producer or
provider, as the case may be;

Rule 2(n): “job work” means processing or working upon of raw material or semi-finished goods supplied
fo the job worker, so as to complete a part or whole of the process resulfing in the manufacture or
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finishing of an article or any operation which is essential for aforesaid process and the expression “job
worker” shall be construed accordingly.

Rule 2(na): “large taxpayer” shall have the meaning assigned to it in the Central Excise Rules, 2002;
Rule 2(naa): “manufacturer or producer” —

(i) inrelafion to articles of jewellery or other articles of precious metals falling under heading 7113 or
7114, as the case may be, of the First Schedule to the Excise Tariff Act, includes a person who is liable
fo pay duty of excise leviable on such goods under sub-rule (1) of rule 12AA of the Cenfral Excise
Rules, 2002;

(i) in relation to goods falling under Chapter 61, 62 or 63 of the First Schedule to the Excise Tariff Act,
includes a person who is liable to pay duty of excise leviable on such goods under sub-rule (1A) of
rule 4 of the Cenfral Excise Rules, 2002.

Rule 2(0): “nofification” means the notification published in the Official Gazette;

Rule 2(p): “outfput service” means any service provided by a provider of service located in the taxable
territory but shall not include a service —

(i)  specified in section 66D of the Finance Act, or
(i)  where the whole of service tax s liable to be paid by the recipient of service.

Rule 2(q): “person liable for paying service tax” has the meaning as assigned to it in clause (d) of sub-rule
(1) of rule 2 of the Service Tax Rules, 1994.

Rule 2(qa): “place of removal” means —
(i) afactory or any other place or premises of production or manufacture of the excisable goods;

(i) o warehouse or any other place or premises wherein the excisable goods have been permitted to
be deposited without payment of duty;

(i) o depot, premises of a consignment agent or any other place or premises from where the excisable
goods are to be sold after their clearance from the factory,

from where such goods are removed;

Rule 2(r): “provider of taxable service” include a person liable for paying service tax.

Rule 2(s): “second stage dealer” means a dealer who purchases the goods from a first stage dealer.
Rule 2(1): words and expressions used in these rules and not defined but defined in the Excise Act or the
Finance Act shall have the meaning respectively assigned to them in those Acts.

Clarifications from the CBE&C (Circular No. 943/04/201 1-CX, dated 29-4-2011) with regard to input and
input services

Since, definition of ‘input’, and ‘input service’ has been changed w.e.f. 1-4-2011, the Cenftral Board of
Excise and Customs has been issued clarifications in this regard vide CBE&C No. 943/04/2011 -CX., dated
29-4-2011, the same were explained with the help of examples;
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SI. |[Issue Clarification Examples

No.

1 Can credit of capital|As per Rule 6(4) of the CENVAT| (1) M/s. X Ltd. is a manufacturer of
goods be  availed|credit Rules, 2004, no credit can|Mathematical boxes, geometry
of when used in|be availed on capital goodsused|boxes and colour boxes, pencil
manufacture of |exclusively in manufacture of|sharpeners. These goods are subject
dutiable goods on|exempted goods or in providing|to excise duty @2% (w.e.f. 1-4-2012.
which benefit under|exempted service. Goods in|Machinery purchased for ¥ 1,12,360
Notification 1/2011- CE|respect of which the benefit of an | (inclusive of excise duty @12.36%)
is availed or in provision |exemption (i.e. Excise duty @1% |to produce aforesaid final products.
of a service whose part|is paid) under nofification No.|Hence, M/s. X Ltd. is not eligible to
of value is exempted|1/2011-CE, dated the 1st March, | claim CENVAT credit of duty paid on
on the condition that|2011(or excise duty 2% w.e.f 17-|capital goods.
no credit of inputs and |3-2012) is availed are exempted|(2) M/s. CDS Builders provided
input services is faken? |goods [Rule  2(d)]. Taxable |construction of commercial

services, whose part of value is|contract services. While executing
exempted on the condition thaf|construction  contract,  service
no credit of inputs and iNpPUt|provider purchased Driling Machine
services, used for providing such | (ie. Capital Goods) for ¥ 2,24,720
faxable service, shall be faken, | (inclusive of excise duty @12.36%).
are exempted services [Rule 2(e)]. |service tax was paid by service
Hence credit of capital goods|provider after claiming abatement
used exclusively in manufacture | @¢7%. Hence, M/s. CDS Builders are
of such goods orin providing such | not eligible to claim CENVAT credit of
service is not allowed. duty paid on capital goods.

2 |Is the credit of only|The list is only illustrative. The|M/s. A Ltd. is a manufacturing

specified goods and
services listed in the
definition  of  inputs

and input services not
allowed such as goods
used in a club, outdoor
catering efc, oris the list
only illustrative?@

principle is that cenvat credit is
not allowed when any goods
and services are used primarily
for personal use or consumption
of employees.

lllustrative list :

e  Outdoor catering,

o Beauty treatment,

° Health services,

e  Cosmetic and plastic surgery,

e  Membership of a club,

° Health and fitness centre,

° Life insurance,

o Health insurance  and
fravel benefits extended
fo employees on vacation

such as Leave or Home
Travel Concession etc.

company regularly providing lunch
to their employees. For this purpose
M/s. A Ltd.received outdoor catering
service from Mr. B. Since, this service
meant primarily for the personal use
or consumption of employees will not
constitute aninput service. Therefore,
service tax paid on outdoor catering
service is not allowed as CENVAT
credit.

However, outdoor catering service
should be considered asinput service
if used for sales promotion, training,
auditing (i.e. lunch to auditors), legal
services, security or to directors who
are not employees.
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Sl.
No.

Issue

Clarification

Examples

3

How is the “no
relationship whatsoever
with the manufacture
of a final product” to be
determined?

Credit of all goods used in
the factory is allowed except
in so far as it is specifically
denied. The expression “no
relationship whatsoever with the
manufacture of a final product”
must be interpreted and applied
strictly and noft loosely.

The expression does not include
any goods used in or in relation to
the manufacture of final products
whether directly or indirectly and
whether contfained in the final
product or not.

Only credit of goods used in the
factory but having absolutely
no relationship  with  the
manufacture of final product is
not allowed.

(1) M/s. Ram Ltd. purchased Steel,
cement and other material used for
construction of factory building is not
eligible as input goods.

(2) Part of inputs goes in process loss,
may not be reflected in final product.
However, CENVAT credit is available
on entire quantity of inputs. Since,
inputs are used in the manufacture
of final product.

(3) Goods such as furniture and
stationary used in an office within the
factory are goods used in the factory
and are used in relation to the
manufacturing business and hence
the credit of same is allowed.

Is the credit of input
services used for repair
or renovation of factory
or office available?

Credit of input services used for
repair or renovation of factory or
office is allowed.

Services used in relafion to
renovation orrepairs of a factory,
premises of provider of output
service or an office relating to
such factory or premises, are
specifically provided for in the
inclusive part of the definition of
input services.

M/s. X Ltd. paid %1,10,300 (inclusive of
service tax @12.36%) to a provider of
taxable services towards renovation
of factory and office relating to such
factory.

M/s. X Ltd. is allowed fo claim
CENVAT credit on input services (i.e.
renovation and repairs of a factory)
as per Rule 2(l) of CEVNAT Credit
Rules, 2004 (w.e.f. 1-4-2011).

Is the credit of Business
Auxiliary Service (BAS)
on account of sales
commission now
disallowed after the
deletion of expression
“activities related to
business”?2

The definition of input services
allows all credit on services used
for clearance of final products
upto the place of removal as per
the Rule 2(1)(ii) of the CENVAT
Credit Rules, 2004 (w.e.f. 1-4-
2011).

Moreover activity of sale
promotion is specifically allowed
and on many occasions the
remuneration for same is linked
to actual sale. Reading the
provisions harmoniously it s
clarified that credit is admissible
on the services of sale of dutiable
goods on commission basis.

Mr. X is a commission agent of M/s Y
Ltd., manufacturer of furniture. A sum
of ¥ 11,030 (inclusive of service tax)
has been paid by M/s Y Ltd., towards
commission to Mr. X.

Service tax paid on input service

(Business Auxiliary Service) is allowed
as CENVAT credit.
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Sl |Issue Clarification Examples

No.

6 |Can the credit of input|Trading is an exempted service.|An assessee is a dealer of Air
or input services used |Hence the credit of any inputs or| Condition Machines. These goods
exclusively in trading, [input services used exclusively in|are purchased from a manufacturer
be availed? trading cannot be availed. by paying value of goods as well as

excise duty. However, excise duty is
not allowed as CENVAT credit.

7 | Are the taxes and year|Generally accepted accounting | Value of trading:
end discounts to be |principles need to be followed in seling price of a product is ¥ 250
included in the sale|thisregard. All taxes for which set|gnd the purchase price is ¥ 200, the
price and cost of goods | off or credit is available or are|difference is 50 or ¥ 20 (i.e. T 200
sold while calculating |refundable/ refunded may not |y 10%) whichever is higher will be
the value of TrOd|ng2 be included. Discounts are to be considered as value of exempfed

included. service for the purpose of payment
of amount @é% or for proportionate
reversal of credit.
Selling price includes discounts but
excludes taxes and duties for which
credit is allowed.

8 |Does the expression|The definition of “input” is given
“in or in relation” used|in Rule 2(k) and Rule é only
in Rule 6 override the|infends to segregate the credits
definition of  “input”|of inputs used towards dutiable
under Rule 2(k) for|goods and exempted goods.
determining the |While applying Rule 6, the
eligibility  of  Cenvat|expression “in orin relation” must
credit? be read harmoniously with the

definition of “inputs”.

9 |Sub-rules 3B and 3C of |The sub-rules 6(3B) and 64(3C)
rule 6 apply to whole |impose obligation on the entities
entity or independently | providing banking and financial
in respect of each|services (in case of a bank and
registration? a financial institution including

a non-banking financial
company) or life insurance
services or management of
investment under ULIP service.
The obligation is applicable
independently in respect of
each registration. When such a
concern is exclusively rendering
any other service from a
registered premise, the said rules
do not apply. In addition to BoFS
and life insurance services if any
other service is rendered from
the same registered premises,
the said rules will apply and due
reversals need to be done.

10 |Is the credit available|The credit on such service shall|rent-a-cab service

on services received
before 1.4.11 on which
credit is not allowed
now?e

be available if its provision
had been completed before
1.4.2011.
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Cenvat Credit

For easy understanding we have presented the entire concept so far explained in the following

diagram:
CENVAT CREDIT RULES, 2004
, J.
-
PRODUCTS/SERVICES PRODUCTS/SERVICES
. ) (1) LDO/HSD/PETROL
! (2) 2% or 1% DUTY PAID
' ' _ GOODS
INPUTGOODS | CAPITALGOODS | INPUTSERVICES Lﬂ;ﬁﬁ;ﬁ;ﬁ: :DR
Rule 2(k) Rule 2(a) Rule 2(l) CAPITAL LAYING
(4) INPUTS USED FOR
PERSONAL
CONSUMPTION OF
EMPLOYEES
‘ (5) INPUTS USED FOR
Input goods, Capital goods & EXEMPTED GOODS
Input services are used for :5’ MOTOR VEHICLE
cars, passenger
DUTIABLE FINISHED GOODS vehicles, trucks &
JTAXABLE OUTPUT SERVICES motorcycleonly
Types of CENVAT Credit

In terms of Rule 3 of CENVAT Credit Rules, credit is available to the manufacturer of excisable goods
which either may be dutiable or non dutiable and the provider of taxable service. CENVAT credit is
not available to the dealer as the dealer does not engage himself in any processing amounting to
manufacture as defined under law which would entitle him fo CENVAT credits and therefore, merely
passes on the CENVAT benefit which is equal to the duty per unit of the final product, paid by the
manufacturer on clearances effected by him. The following duties paid on inputfs are eligible as
CENVAT Credit for the manufacturer of Excisable goods:

(i)
(ii)
(i)

(iv)

Basic duty of excise specified under First Schedule to Central Excise Tariff Act.
Special duty of excise specified under Second Schedule to Cenfral Excise Tariff Act.

The additional duty of excise under Section 3 of Additional duties of excise (Textile and Textile
Arficles) Act, 1978 and wherein restrictions are provided as o utilization i.e. it can be utilized only
towards payment of excise duty leviable under additional duties of excise (T & TA) Act 1978.

The additional duty of excise leviable under section 3 of Additional duties of excise (Goods of
specialimportance) Act, 1957 (58 of 1957) and it can be utilized towards payment of either basic
or special excise duty.

The National Calamity Contingent duty leviable under section 136 of Finance Act, 2001 (14 of
2001) and this duty can be utilized for payment of NCCD.

Education Cess on excisable goods or on taxable services leviable under section 921 read with
section 93 of Finance Act, 2004 and this is fo be utilized only towards the payment of education
cess either on goods or taxable output services.

Secondary and Higher education cess on inputs and input services leviable under section 136
read with section 138 of Finance Act. 2007 and it can be utilized only towards payment of
secondary and higher education cess either on excisable goods or on taxable output service.
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(vii) The additional duty leviable under section 3(5) of the Customs Tariff Act, No restrictions are

provided for its utilization but however the duty leviable under this section cannot be availed by
service providers.

(ix) The additional duty of excise leviable under section 157 of the Finance Act and this can be
utilized towards payment of additional duty of excise under section 157.

(x)  Additional duty of excise equivalent to duty of excise leviable under section 3 of Customs Tariff
Act to offset the effect of Central Excise Duty on locally manufactured goods. This is known as
CVD

(xi)  Service tax leviable under section 66, 66A (import of services under erstwhile service tax law) or
Section 66B (charging section under negative list based taxation). No restrictions as to utilization
is provided and this credit can be utilized towards payment of either excise duty or for paying
service tax.

(xii) Additional duty of excise leviable under section 85 of the Finance Act and this is o be utilized
towards payment of additional duty of excise leviable under section 85 of the Finance Act.

However duty paid at the rate of 1% in ferms of Notification No. 1/2011-CE dated 1-3-201 1 cannot be
availed as Credit. It is also set out in proviso to Rule 3(l)(v/7) that credits upto 85% of additional duty of
Customs under section 3(1) of Customs Tariff Act, 1975, on ships, boats and other structures for breaking
up can be allowed.

CENVAT Credit is available either to the manufacturer or producer of excisable products or provider
of taxable services on:

(a) Inputs received in the factory of manufacture of final products on or after 10th September
2004.

(o) Capital goods received in the factory of manufacture of final products (except in case
capital goods installed outside the factory for generation of electricity for captive use) on or
after 10th September, 2004.

(c) Inputservicesreceived by the manufacturer of final product on or after 10th September, 2004.

(d)  Anyinputs orinput services used in the manufacture of intermediate products by a jolb worker
and received by the manufacturer for further use in relation to manufacture.

Transitional Credit

Rule 3(2) provides for availment of credit on inputs when the assessee enters into the tax net for the first
fime, as in the normal course the manufacturer would have stock in hand (raw materials, consumables,
packing materials) as on that date. The removals from that date would suffer duty; therefore credit on
the inputs contained in finished goods and work in progress is available and on the other hand any
assessee who opts out of CENVAT scheme should also reverse the credit contained in the raw material,
finished goods and work in progress. For availing the transitional credit, the inputs must satisfy all the
conditions as to definition of inputs under Central Excise Law. This provision is mainly invoked by SME
units availing the benefit of Nofification No. 8/2003-CE as they are required to pay duty on crossing X
150 lacs and avail credit while at the end of the year they are required to reverse the credit on excising

the option available under Notification No. 8/2003-CE.

3.3 UTILIZATION OF CENVAT CREDIT

Rule 3: Cenvat Credit allowed or may be utilized for various types of duties and taxes explained under
the sub rules of rule 3.

Cenvat Credit allowed or may be utilized for various types of duties and taxes explained
under the sub rules of rule 3.
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As per Rule 3(4) of CENVAT Credit Rules 2004, credit may be utilized for payment of

(a) any duty of excise on any final products or

(o) an amount equal to CENVAT credit taken on inputs if such inputs are removed as such
or after being partially processed; or

(c) anamount equal to the CENVAT credit taken on capital goods if such capital goods are

removed as such; or

an amount under sub-rule (2) of rule 16 of Central Excise Rules, 2002 (it means if the
process to which the goods are subjected before being removed does not amount to
manufacture, the manufacturer shall pay an amount equal to the CENVAT credit taken)

service tax on any output service.

The following table will provide clear picture in respect of claiming of credit.

Particulars BED Remarks

Finished Goods XXXX

OUTPUT SERVICE XXXX

AMOUNT XX AMOUNT DOES NOT
ATTRACT CESS

LESS: C.C. ON I.G. (XX)

LESS: C.C. ON I.S. (XX)

LESS: C.C. ON C.G. (XX) UPTO 50% 1ST YEAR

LESS: C.V.D. (XX) Equal to B.E.D.

LESS: SPL. CVD (XX) Equal to VAT / CST

NET PAYABLE XX

C.C. ON I.G = cenvat credit on input goods

C.C. ON LS = cenvat credit on input services

C.C. ON C.G = cenvat credit on capital goods

C.V.D. = countervailing duty (also called as additional customs duty)

SPL. CVD = special countervailing duty (also called as special additional customs duty)

Rule 3(1)(i): Additional Customs Duty (i.e. CVD) Imported Goods

Ships, boats and other structures imported for breaking up which will attract excise duty falling under
8909 00 00, because various items like washing machine, furniture, air condition machine and so on will
come out. Therefore, CVD paid on account of import of ships, boats allowed as cenvat credit only to
the extent of 85% (w.e.f 1.3.2011) while paying excise duty on products extracted from ships, boats or

other structures.

Rule 3(2):Ceases to be exempted

Manufacture is allowed to take cenvat credit lying in stock or in process (work in progress) or inputs
contained in the final goods lying as stock on the date on which any goods manufactured by the said
manufacturer ceases to be exempted goods (i.e. goods become dutiable). The same provision is also

applicable for service provider rule 3(3).
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3.4 REVERSAL OF CENVAT CREDIT

Rule 3(5) Removal of Goods as such

When inputs or capital goods, on which CENVAT credit has been taken, are removed as such from the
factory, or premises of the provider of output service, the manufacturer of the final products or provider
of output service, as the case may be, shall pay an amount equal to the credit availed in respect of
such inputs or capital goods and such removal shall be made under the cover of an invoice referred
fo inrule 9 of the Cenvat Credit Rules, 2004.

It is provided that if the manufacturer of goods or the provide of output service fails to pay the amount
payable under sub-rules (5), (5A) and (5B) of Rule 3 (Payment on removal of Inputs/Capital goods
as such or after use and write off of Inputs/Capital goods), it shall be recovered, in the manner as
provided in rule 14, for recovery of CENVAT Credit wrongly taken.

Exceptions:

(a) Cenvat credit not required to be reversed if input goods or capital goods removed outside the
premises of the provider of output service for providing the output service;

(b) Cenvat credit shall not be required to be reversed where any inputs are removed outside the
factory for providing free warranty for final products.

Rule 3(5A) Removal of Capital goods after use (w.e.f. 1-4 -2012)

If the capital goods, on which CENVAT credit has been taken, are removed after being used, whether as
capital goods or as scrap or waste, the manufacturer or provider of output services, shall pay

(a) anamount equalto the CENVAT Credit taken on the said capital goodsreduce by the percentage
points calculated by straight line method as specified below for each quarter of a year or part
thereof from the date of taking the CENVAT Credit, namely:—

(i)  for computer and computer peripherals:
e foreach quarterin the first year @10%
e foreach quarterin the second year @ 8%
e for each quarterin the third year @ 5%
° for each quarter in the fourth and fifth year @1%
(i) for capital goods, other than computers and computer peripherals @ 2.5% for each quarter.

Provided that if the amount so calculated is less than the amount equal to the duty leviable
on fransaction value, the amount to be paid shall be equal to the duty leviable on fransaction
value.

(o) If the capital goods are cleared as waste and scrap, the manufacturer shall pay an amount equal
to the duty leviable on transaction value.
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Cenvat Credit

REMOVAL OF CAPITAL
GOODS AFTER USE

Rule 3(5A)of CCR

v

PRIOR TO
13.11.2007

C.C. NOT REQUIRED j C.C.ONC.G. Other than Computers
TO REVERSED Less: REDUCTION Computers & &
@2.5% p.q. OR PART Peripherals

Peripherals
THEREOFF from the
date of taking C.C.
upto the date of
Removal

PRIOR TO ON OR AFTER
27.02.2010 27.02.2010

C.C.ONC.G. = XXX
Amount to be paid Less: REDUCTION

1 Year 10% p.q. for 4 querters= (xx)
2 Year 8% p.q. for 4 querters
3 Year 5% p.q. for 4 querters
4 Year 1% p.q. for 4 querters
5 Year 1% p.q. for 4 querters

Amount to be paid

(a) Amount to be paid
(o)) WHICHEVER IS

(b) Excise Duty on transaction value HIGHER

Rule 3(6): Cenvat credit available of the amount paid under sub-rule 5 & 5A

The amount paid under sub-rule (5) and sub-rule (5A) shall be eligible as CENVAT credit as if it was a
duty paid by the person who removed such goods under sub-rule(5) and sub-rule (5A).

Rule 3(5B): CENVAT credit to be reversed/paid

Any inputs or capital goods before being put to use, on which CENVAT Credit has been taken is
written off fully or partially or any provision is made in books of account to write off fully or partially,
the manufacturer or service provider is required to pay an amount equal to CENVAT credit taken in
respect of such inputs or capital goods (w.e.f. 1-3-2011).

Provided that if the said inputs or capital goods is subsequently used in the manufacture of final
products or the provision of output services, the manufacturer or output service provider, as the case
may be, shall be entitled to take the credit of the amount equivalent to the CENVAT credit paid earlier
subject to the other provisions of these rules.

Rule 3(5C): Damage/Destruction of Finished goods

Where on any goods manufactured or produced by an assessee, the payment of duty is ordered to be
remitted under rule 21 of the Central Excise Rules, 2002, the CENVAT credit taken on the inputs used in
the manufacture or production of said goods and the CENVAT credit taken on inputs services used in
or in relafion to the manufacture or production of said goods shall be reversed.

Explanation 1- The amount payable under sub-rules (5), (5A), (5B) and (5C), unless specified otherwise,
shall be paid by the manufacturer of goods or the provider of output service by debiting the CENVAT
credit or otherwise on or before the 5th or éth day of the following month except for the month of
March, where such payment shall be made on or before the 31st day of the month of March.
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Explanation 2- If the manufacturer of goods or the provider of output service fails to pay the amount

payable under sub-rules (5), (5A), (5B) and (5C), it shall be recovered, in the manner as provided in rule
14, for recovery of CENVAT credit wrongly faken and utilized.

Example 7: Y Ltd. manufactured cars which have been destroyed by fire within the factory. If Y Lid.
obtained remission of duty on finished goods, then duty on input goods had availed as CENVAT credit
should be reversed.

Rule 3(7): CENVAT Credit on purchases from EOU/EHTP/STP

Goods removed from a 100% Export Oriented Unit or from a unit in an Electronic Hardware Technology
park or from a Soffware Technology Park to Domestic Tariff Area are liable o pay excise duty. As per
Rule 17 of Central Excise Rules, 2002 goods shall be removed from a 100% Export Oriented Unit to
Domestic Tariff Area under an invoice by following the procedure specified in rule 11 of CENVAT Credit
Rules, 2004, and the duty leviable on such goods shall be paid by utilizing the CENVAT credit or by
crediting the duty payable to the account of the Centfral Government in the manner specified in rule
8 of the Central Excise Rules, 2002 [CCEx. & Cus. v Suresh Synthetics (2007) (SC)].

As per present law, duty on clearances of goods to DTA from 100% EOU will be equal to 50% of basic
customs duty, countervailing duty under section 3(1) of the Customs Tariff Act, 1975 plus special
additional duty under section 3(5) of Customs Tariff Act, 1975, if applicable (i.e. VAT exempted), and
cess as applicable.

Example 8 : M/s X Ltd (a unit of 100% EOU) sold goods to M/s A Ltd. forX 20 lac. BCD @10%, CVD 12.5%
and Spl. CVD @4% (VAT exempted) are applicable.

Find the total duty of excise. How much Cenvat Credit allowed to M/s A Lid.

Answer:

Particulars Value inX Workings
Assessable value 20,00,000

Add: Basic Customs Duty 10% 1,00,000 20,00,000 x 10% x 50%
Balance 21,00,000

Add: CVD @12.5% 2,62,500 21,00,000 x 12.5%
Balance 23.62,500

Add: 2% CESS on (X 1,00,000 + ¥ 2,62,500) 7,250 3,62,500 x 2%
Add: 1% SAH CESS on (X 1,00,000 + X 2,62,500) 3.625 3,62,500 x 1%
Balance 23,73,375

Add: SPL. CVD 4% 94,935 23,73,375 x 4%
Value of import 24,68,310

Cenvat Credit allowed is ¥ 3,57,435 (i.e. CVD + Spl. CVD)

Rule 4: Conditions for allowing CENVAT Credit

In all taxation laws, the benefit is always available with some Conditions and the conditions for utilizing
the CENVAT credits are provided in Rule 4 of CENVAT Credit Rules 2004:

1. The CENVAT Credit in respect of inputs may be taken immediately on receipt of the inputs in the
factory of the manufacture orin the premises of the provider of output service. In respect of final
products falling under chapter 7113, the CENVAT on inputs may be taken immediately on receipt
of inputs in the registered premises of the person who gets the final products manufactured on
his behalf on jolb work basis subject to the condition that inputs are used by the jolb worker for
manufacturing such final product.
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Further CENVAT credit in respect of inputs may be taken by the provider of output service when
the inputs are delivered to such provider, subject to maintenance of documentary evidence of
delivery and location of the inputs.

Provided also that the manufacturer or the provider of output service shall not take CENVAT credit
after six months of the date of issue of any of the documents specified in sub-rule (1) of rule 9.

2. The CENVAT Credit in respect of capital goods received in a factory at any point in a given
financial year shall be taken only to the extent of 50% of the duty paid. [Manufacturer eligible for
SSI exemption would be eligible to avail 100% in the 15" year]

Further CENVAT credit in respect of capital goods may be taken by the provider of output service
when the capital goods are delivered to such provider, subject to maintenance of documentary
evidence of delivery and location of the capital goods.

3. Rule 4(2)(a)) which provides for availing credits on receipt of capital goods into factory, is
amended w.e.f. 1-4-2011, to state that the CENVAT credit would be allowed even on capital
goods which is received outside the factory and used for generation of electricity for capftive
used in factory.

4, However if the capital goods are cleared as such in the same financial year, whole of the
duty paid shall be taken as CENVAT. Availment of Credit upto 50% in the year of receipt is not
applicable to additional duty of excise levied under section 3(5) of Customs Tariff Act. Similar
to what is stated in the aforesaid clause, physical receipt is important for availment of CENVAT
credit. Facility has been provided to SSI units that are eligible to avail the benefit of Nofification
No. 8/2003-CE to take the full CENVAT credit on capital goods in one installment in the year of
receipt of goods.

5. The balance of CENVAT credit may be taken in any financial year subsequently only if the capital
goods are in the possession of the manufacturer and in case the manufacturer has not availed
duty of excise in the year of procurement, then entire credit would be available in the next year.
This requirement as to possession in the subsequent year would not apply to components, spares
and accessories, moulds, fools and dies and refractories and refractory materials.

6. The manufacturer is not expected to own the capital goods for the purpose of availment,
relaxations are provided in Rule 4(3) allowing credit in respect of capital goods even if the capital
goods are acquired either on lease, hire or loan agreement from a financing company.

7. Rule 4(4) provides that CENVAT credit in respect of capital goods shall not be allowed on such
value of capital goods representing duty when the manufacturer has claimed depreciation
under section 32 of Income Tax Act on the said amount of duty. In other words, the manufacturer
or the service provider cannot claim CENVAT credit and again include the CENVAT amount in the
cost of the capital goods for the purpose of claiming depreciation.

8. Rule 4(5)(b) has been amended during 2010 budget changes to provide that CENVAT credit shall
be allowed in respect of jigs, fixtures, moulds and dies sent by a manufacturer of final products to
another manufacturer for production of goods or to a jolb worker for the production of goods on
his behalf. Therefore, these items can also be sent to another manufacturer for manufacture of
goods as per his specifications.

Rule 4(7): CENVAT credit in respect of Input service

The CENVAT credit in respect of input service shall be allowed, on or after the day on which the invoice,
bill or, as the case may be, challan referred to in rule 9 is received.

Provided that in respect of input service where whole of the service tax is liable to be paid by the
recipient of service, credit shall be allowed after the service tax is paid.
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Provided further that in respect of an input service, where the service recipient is liable to pay a part
of service tax and the service provider is liable to pay the remaining part, the CENVAT credit in respect
of such input service shall be allowed on or after the day on which payment is made of the value of
input service and the service tax paid or payable as indicated in invoice, bill or, as the case may be,
challan referred to in rule 9.

Provided also thatin case the payment of the value of input service and the service tax paid or payable
as indicated in the invoice, bill or, as the case may be, challan referred to in rule 9, except in respect
of input service where the whole of the service tax is liable to be paid by the recipient of service, is
not made within three months of the date of the invoice, bill or, as the case may be, challan, the
manufacturer or the service provider who has faken credit on such input service, shall pay an amount
equal to the CENVAT credit availed on such input service and in case the said payment is made, the
manufacturer or output service provider, as the case may be, shall be entitled to take the credit of
the amount equivalent to the CENVAT credit paid earlier subject to the other provisions of these rules.

Provided also that if any payment or part thereof, made towards an input service is refunded or a
credit note is received by the manufacturer or the service provider who has taken credit on such
input service, he shall pay an amount equal to the CENVAT credit availed in respect of the amount so
refunded or credited.

Provided also that CENVAT credit in respect of an invoice, bill or, as the case may be, challan referred
fo in rule 9, issued before the 1st day of April, 2011 shall be allowed, on or after the day on which
payment is made of the value of input service and the service tax paid or payable as indicated in
invoice, bill or, as the case may be, challan referred to in rule 9.

Provided also that the manufacturer or the provider of output service shall not take CENVAT credit
after one year of the date of issue of any of the documents specified in sub-rule (1) of rule 9.

3.5 REFUND OF CENVAT CREDIT

Rule 5: Refund of Cenvat Credit

Following the amendment in Rule 5, the Government has issued a fresh Nofification No. 27/2012 —CE
(N.T.) dated 18 June 2012 (the Notification) which has superseded earlier Nofification in this regard i.e.
Nofification No. 5/2006 — CE (N.T.) dated 14 March 2006. The Notification prescribes new procedures,
safeguards, condifions and limitations with respect to the manner in which the refund would be
claimed by the exporter of goods / services.

The key changes are as under:

(a) In case of person exporting goods and services simultaneously, option has been provided to
submit two refund claims, one in respect of export of goods and the other in respect of export
of services;

(b) Option to submit monthly claims under certain circumstances has been withdrawn. Therefore,
every person will now have to file the refund claim on a quarterly basis;

(c) In addition to the maximum cap provided in Rule 5 (to the extent of export turnover / total
turnover), the Nofification further provides for a restriction, wherein the amount of refund claim
can neither exceed the closing balance of credit lying at the end of quarter to which the refund
claim relates nor the balance of credit lying at the time of filing of refund claim;

(d) The amount of refund would have to be debited to CENVAT credit amount at the fime of filing
of such claim. However, if the sanctioned amount of refund is less than the amount of refund filed,
the difference may be taken back as credit by the claimant;

(e) Creditis being allowed on motor vehicles (except those of heading nos. 8702, 8703, 8704, 8711
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(f)

and their chassis).

The Credit of tax paid on the supply of such vehicles on rent, insurance and repair shall also be allowed;
Credit of insurance and service station service is being allowed to -

(i)  Insurance companies in respect of motor vehicles insured and re-insured by them; and

(i) Manufacturers in respect of motor vehicles manufactured by them.

(g) At present, credit on goods can be taken only after they are brought to the premises of the
service provider. Rule 4(1) and 4(2) are being amended to allow a service provider to take
credit of inputs or capital goods whenever the goods are delivered to him, subject to specified
conditions.

(h) Rule 7 for input service distributors is being amended to provide that credit of service tax
aftributable to service used wholly in a unit shall be distributed only to that unit and that the
credit of service tax attributable to service used in more than one unit shall be distributed
prorate on the basis of the turnover of the concerned unit to the sum total of the turnover of
all the units to which the service relates.

(i) Rule?(1) (e)is being amended to allow availment of credit on the tax payment challanin case
of payment of service tax by the service receiver on reverse charge basis.

W.e.f 1.4.2012 Simplified scheme infroduced for exporter and service providers who are exported
goods and services.
EXPORT TURNOVER OF GOODS & SERVICE
REFUND AMOUNT= ———————————————————————— x Net CENVAT CREDIT
TOTAL TURNOVER

EXPORT TURNOVER VALUE (%)

INTERMEDIATE PRODUCTS CLEARED XXXX

FOR EXPORT DURING RELEVANT

PERIOD

EXEMPTED GOODS EXPORTED REMAINS

CALLED AS EXEMPTED GOODS ONLY

Export Turnover of Service Value ()

Payments received during the relevant period for export service XXXX

Export services whose provision has been completed for which payment had been XXXX

received in advance

Less: Advance received for export of services for which services not completed during XXXX

the relevant period

Total XXXX

Total Turnover Amount ()

Dutiable goods cleared during relevant period for export as well as for D.T.A XXXX

Exempted goods cleared during relevant period for export as well as for D.T.A XXXX

Export of services and services provided in D.T.A XXXX
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e

Input goods and capital goods removed as such against an invoice for the relevant XXXX
period - rule 3(5)
Total XXXX
Net Cenvat Credit Amount ()
Total cenvat credit on input goods and input services XXXX
Less: Amount reversed for the relevant period as per rule 3(5¢c) of CCR (XXX)
Total XXXX
Example 9: Export of dutiable goods = % 60,000

Domestic turnover = ¥ 30,000

Cenvat Credit = 4,500

Excise duty Liability = %3,708

Answer:

Refundis X 792

(X 60,000/ X 90,000) x ¥ 4,500 =% 3,000

Or

Cenvat Credit balance =3 792 (i.e. 4500 — 3708)

Whichever is less.

Refund claim should be after paying excise duty liability.

Note: Time limit for claiming refund is ONE year from the date of provision of the services.

Rule 5B: Refund of CENVAT credit to service providers providing services taxed on reverse charge basis.
- A provider of service providing services nofified under sub-section (2) of section 68 of the Finance
Act and being unable to utilise the CENVAT credit availed on inputs and input services for payment of
service tax on such output services, shall be allowed refund of such unutilised CENVAT credit subject
to procedure, safeguards, conditions and limitations, as may be specified by the Board by notification
in the Official Gazette.

Example 10: Mr. A is service provider and service tax on services provided by him is payable on partial
reverse charge. 40% of service tax on services provided by Mr. A is payable by service recipient and
balance tax is paid by him. The total service tax on services provided by him is ¥2,00,000 out of which
his liability is ¥ 1,20,000. He receives inputs and input services on which credit of ¥ 2,20,000 is available.
Discuss whether he can claim refund under Rule 5B 2 What will be your answer, if 100% of the service
tax is payable by the receiver of service.

Answer:
The two situations are discussed below —

Case | - Partial Reverse charge: If Mr. A is liable to pay 60% of service tax, which amounts to %1,20,000,
then, such service will amount to output service and, hence, he can taken credit of ¥2,20,000; utilise
it for payment of service tax of ¥1,20,000 and balance %1,00,000 of credit can be claimed as refund
under Rule 5B.

Case Il - 100% reverse charge: If whole of service tax on services provided by Mr. A is payable by
recipient of services, then, such service is not output service under Rule 2(p) for Mr. A. Hence, he
cannot take credit. When credit cannot be taken, there is no question of refund under Rule 5B.
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As per Notification No.12/2014 dated 3¢ March, 2014, the refund of CENVAT credit shall be allowed to a
provider of services notified under sub-section (2) of section 68 of the Finance Act,1994, subject to the
procedures, safeguards, condifions and limitations, as specified below, namely:-

1. Safeguards, conditions and limitations. —

(a)

the refund shall be claimed of unutilised CENVAT credit taken on inputs and input services
during the half year for which refund is claimed, for providing following output services
namely:-

(i) renting of a motor vehicle designed to carry passengers on non abated value, to any
person who is not engaged in a similar business;

(i) service portion in the execution of a works contract; (hereinafter the above mentioned
services will be fermed as partial reverse charge services).

Explanation:- For the purpose of this notification,-

Unutilised CENVAT credit taken on inputs and input

services during the half year for providing partial = (A) - (B)

reverse charge services

Where,

Turnover of output service under partial reverse

CENVAT credit taken on inputs and charge during the half year

A= . . . X - -
input services during the half year Total turnover of goods and services during the
half year
B = Service tax paid by the service provider for such partial reverse charge services during the
half year;
(b) the refund of unutilised CENVAT credit shall not exceed an amount of service tax liability paid

(c)

or payable by the recipient of service with respect to the partial reverse charge services
provided during the period of half year for which refund is claimed;

the amount claimed as refund shall be debited by the claimant from his CENVAT credit
account at the time of making the claim;

in case the amount of refund sanctioned is less than the amount of refund claimed, then the
claimant may take back the credit of the difference between the amount claimed and the
amount sanctioned;

the claimant shall submit not more than one claim of refund under this noftification for every
half year;

the refund claim shall be filed after filing of service tax return as prescribed under rule 7 of the
Service Tax Rules for the period for which refund is claimed;

no refund shall be admissible for the CENVAT credit taken on input or input
services received prior to the 15t day of July,2012;

Explanation. — For the purposes of this nofification, half year means a period of six consecutive
months with the first half year beginning from the 15t day of April every year and second half year
from the 15t day of October of every year.
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2. Procedure for filing the refund claim. -

(a) the providerof outputservice, shallsubmit an applicationin Form A annexed hereto, along with
the documents and enclosures specified therein, to the jurisdictional Assistant Commissioner
of Cenftral Excise or Deputy Commissioner of Central Excise, as the case may be, before the
expiry of one year from the due date of filing of return for the half year:

Provided that the last date of filing of application in Form A, for the period starting from the 1
day of July, 2012 to the 30" day of September,2012, shall be the 30" day of June,2014;

(b) if more than one return is required to be filed for the half year, then the time limit of one year
shall be calculated from the due date of filing of the return for the later period;

(c) the applicant shall file the refund claim along with copies of the return (s) filed for the half year
for which the refund is claimed;

(d) the Assistant Commissioner or Deputy Commissioner to whom the application for refund is
made may call for any document in case he has reason to believe that information provided
in the refund claim is incorrect or insufficient and further enquiry needs to be caused before
the sanction of refund claim;

(e) atthetime ofsanctioning the refund claim, the Assistant Commissioner or Deputy Commissioner
shall satisfy himself or herself in respect of the correctness of the refund claim and that the
refund claim is complete in every respect.

3.6 OBLIGATION OF A MANUFACTURER OR PRODUCER OF FINAL PRODUCTS AND A PROVIDER OF TAXABLE SERVICES

Rule é: Obligation of a manufacturer or producer of final products and a provider of taxable service
Option 1: As per rule 6(2) of the CENVAT Credit Rules, 2004 (w.e.f. 1-4-2011).

If separate accounts maintained for the receipt, consumption and inventory of inputs, then the assessee
shall take CENVAT credit on inputs which are used:-

in or in relation fo the manufacture of dutiable final products excluding exempted goods; and for the
provision of output services excluding exempted services.

If separate accounts maintained for the receipt and use of input services, then the assessee shall take
CENVAT credit on input services which are used:-

e in orin relation to the manufacture of dutiable ]
final products, excluding exempted goods, and | If the capital goods used by the

their clearance upto the place of removal; and | manufacturer or service provided for
dutiable as well as non-dutiable goods and

for taxable services as well as exempted
services then the available Cenvat Credit
Cenvat reversal of non-excisable goods under Rule 6 | can be claimed fully (i.e. upto 50% in the
of the Cenvat Credit Rules, 2004 [Explanation 1] [w.e.f | first year of receipt and the balance in the
01.03.2015]: For the purpose of this rule, exempted | subsequent years).

goods or final products shall include non-excisable
goods cleared for a consideration from the factory.

o for the provision of output services excluding
exempted services

Valuation of non-excisable goods [Explanation 2]: Value of non-excisable goods —
. Invoice value;

e if invoice value is not available, such value shall be determined by using reasonable means
consistent with the principles of valuation contained in the Excise Act and the rules made thereunder.

If separate accounts are not maintained

In this case the manufacturer or service provider has following three opftions:
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Option 2: As per rule 6(3)(i) of the Cenvat Credit Rules, 2004, pay an amount:

The manufacturer of goods shall pay an amount equal to é% of ‘value’ of exempted goods
(w.e.f. 1-4-2012) and the provider of output services shall pay an amount equal to 7% (w.e.f. 01-06-
2015) of ‘value’ of the exempted services [notification no. 14/2015 - Central Excise (N.T.)].

(On)
Option 3: As perrule 6(3) (ii) of the Cenvat Credit Rules, 2004, pay an amount proportionately attributable

to CENVAT credit utilized for exempted final product and exempted output services as provided in rule
6(3A) of the Cenvat Credit Rules, 2004.

Option 4: As per rule 6(3)(iii) of the Cenvat Credit Rules, 2004, maintain separate account forinputs and
pay ‘amount’ as determined under rule 6(3A) in respect of input services (w.e.f. 1-4-2011).

Goods Exported under bond are not exempted goods: Final products (dutiable goods) are exported
under bond without payment of duty. They are not exempted goods. Hence, an amount @6% is not
required to be paid. At the same time proportionate reversal of CENVAT credit is also not required as
perrule 6(6)(v) of the Cenvat Credit Rules, 2004. Exported goods are considered as dutiable goods for
the purpose of calculation of formulae as per rule 6(3A).

Rule 6(6A): the provisions of rule 6(1), 6(2), 6(3) and 6(4) shall not be applicable in case the taxable
services are provided, without payment of service tax, to a unit in a Special Economic Zone or to a
Developer of a Special Economic Zone for their authorized operations.

Important points with regard to Rule é:

(i) Pay an Amount’ to the department without charging Education Cess and Secondary and Higher
Education Cess.

(ii) The buyer of exempted product is not eligible to get the CENVAT credit. Hence, the buyer of such
exempted goods will not be eligible to avail CENVAT credit of ‘amount’ paid to the manufacturer
or service provider (CBE & C circular No. 870/08/2008-C.Ex., dated 16-5-2008).

(iii) At the end of the year, assessee should calculate the ratios on actual basis and make fresh
calculations and pay difference if any on or before 30th June. If any excess is paid, such an excess
amount can be adjusted in CENVAT credit.

(iv) Delay in payment of shortfall amount will attract interest @ 24% per annum after the due date (i.e.
30" June.) fill the date of payment of short amount.

(v) If assessee opts to pay ‘amount’ on exempted services under 6(3)(i) of Cenvat credit Rules,
2004, the amount will be calculated on the value so exempted under abatement scheme. For
example Mr. Raj provider of commercial construction services opted abatement 67%. Gross value
of contract is ¥ 100 lakhs. Exempted services are X 67 lakhs and taxable services are I 33 lakhs.
Hence, he is liable to pay service tax on X 33 lakhs and ‘amount’ @7% on X 67 lakhs.

(vi) Value for purpose of Rule 6(3) and 6(3A) of the Cenvat Credit Rules, 2004 (w.e.f, 1-4-2011): Assessee
has to either pay ‘amount’ on value of exempted goods or services as per rule 6(3) or opt for
proportionate reversal of credit as per rule 6(3A). As per rule 6(3D) of the Cenvat Credit Rules,
2004, X Value' in both the cases will be as follows:

(a) Gross amount of works confract is ¥ 1,00,000 were service provider opted for composition
scheme (i.e. @4.8%). Service tax will be ¥ 4,800. Hence, value of exempted services is T 40,000
(i.,e. 1: 4,800 x 100/12).

(b) Provider of commercial construction services opted abatement 67%. Gross value of contfract
is ¥ 100 lakhs. Exempted services are X 67 lakhs and taxable services are X 33 lakhs. Hence,
he is liable to pay service tax on X 33 lakhs and ‘amount’ @7% on X 67 lakhs. That is value of
exempted services is T 67 lakhs.

(c) In case of tfrading goods, selling price of a product is ¥ 250 and the purchase price is X 200,
the difference is ¥ 50 or X 20 (i.e. ¥ 200 x 10%) whichever is higher will be considered as value
of exempted service for the purpose of payment of amount @7% or for proportionate reversal
of credit.
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Rule 6(3B): Bank or NBFC services

A substantial part of the income of a bank is from investment or by way of interest in which a number
of inputs and input services are used (i.e. exempted as well as taxable). Hence, a banking company or
a financial institution including NBFC, providing banking and financial services are being obligated to
pay an amount equal to 50% of the credit availed on inputs and input services as per rule 6(3B) of the
Cenvat Credit Rules, 2004, w.e.f. 1-4-2011. Therefore, other options of payment of amount under Rule 6
shall not be available for this service provider.

Rule 4(3C): Insurance Company services: A substanfial part of the income of an insurance company
is from investment or by way of interest in which a number of inputfs and input services are used (i.e.
exempted as well as tfaxable), Therefore, general insurance services and life insurance services or
management of ULIPs, amount payable is equal to 20% of Cenvat credit availed on inputs and input
services in the month as per rule 6(3C) of the Cenvat Credit Rules, 2004, w.e.f, 1-4-2011. Therefore, other
options of payment of amount under Rule 6 shall not be available for this service provider. However, Rule
6(30 has been withdrawn w.e f 1.4.2012. It means Insurance companies now can avail full cenvat credit.

Rule 6(4): No CENVAT credit shall be allowed on capital goods which are used exclusively in the
manufacture of exempted goods or in providing exempted services, other than the final products
which are exempt from the whole of the duty of excise leviable thereon under Notification No, 8/2003
namely SMALL SCALE UNIT's exemption notification.

Rule 6(6): Goods sold to EOU, SEZ, EHTP, STP, UN Agencies: Dutiable goods removed without payment
of duty to Export Oriented Units (EOUs), Special Economic Zone (SEZ units), Electronic Hardware
Technology Park (EHTP), Software Technology Park (STP), United Nations (UN) agencies as per rule 6(6)
of Cenvat Credit Rules, 2004, then the Cenvaft credit on inputs/capital goods / input services used in
the manufacture of such final products shall be allowed. It means CENVAT Credit need not required to
be reversed or pay an ‘amount’. It means these goods are not ‘exempted goods’.

Exempted goods cannot be exported under bond & benefit of rule 6(6) of Cenvat Credit Rules, 2004
is not available. i.e. Manufacturer is not eligible to take Cenvat credit of Inputs/capital goods/input
services used in such goods. It means these good are to be considered as exempted goods only.

Rule 6(8): A service provided or agreed to be provided shall not be an exempted service when:-

(a) the service satisfies the conditions specified under rule 6A of the Service Tax Rules, 1994 and the
payment for the service is to be received in convertible foreign currency; and

(b) such payment has not been received for a period of six months or such extended period as may
be allowed from fime-to-time by the Reserve Bank of India, from the date of provision.

Provided that if such payment is received after the specified or extended period allowed by the
Reserve Bank of India but within one year from such period, the service provider shall be entitled to
take the credit of the amount equivalent to the CENVAT credit paid earlier in terms of sub-rule (3) to the
extent it relates to such payment, on the basis of documentary evidence of the payment so received.

3.7 INPUT SERVICE DISTRIBUTOR

Rule 7: Manner of distribution of credit by input service distributor (w.e.f. 1-4-2012):

The input service distributor may distribute the CENVAT CREDIT in respect of the service tax paid on
the input service to its manufacturing units or units providing output service, subject to the following
conditions, namely:-

(a) The Input service distributor must ensure that such a distribution should not exceed the service tax paid.
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(o) In case aninput service is attributable to service use by one or more units exclusively engaged in
manufacture of exempted goods or exempted services, then such credit of service tax shall not
be distributed.

(c) Credit of service tax aftributable to service used wholly by a unit shall be distributed only to that
unit; and

(d) Credit of service tax attributable to service used by more than one unit shall be distributed prorata
on the basis of the turnover of such unit to the total of the turnover of all the units, which are
operational in the current year, during the said relevant period.

Rule 7A: Distribution of credit on inputs by the office or any other premises of output service provider:

Cenvat credit on input goods and capital goods can be distributed by the service provider only if such
person registered as first stage dealer or a second stage dealer.

Rule 8: Storage of input outside the factory of the manufacturer: In exceptional cases, AC/DC may
permit the manufacturer considering the nature of goods and shortage of space to store the inputs on
which CENVAT credit has been availed, outside the factory premises. Condition may be prescribed to
safeguard revenue. This relaxation is available only to inputs and not capital goods.

3.8 DOCUMENTS AND ACCOUNTS

Rule 9: Documents and accounts:

CENVAT Credit can be taken based on the following any documents:
e invoice

e supplementary invoice

° bill of entry

e invoice, bill or challan

The above documents if does not contain full information then deputy commissoiner or the assistant
commissioner of central excise is safisfied that the said goods have been accounted for in the books
of the assessee he may allow the Cenvat credit.

Rule 9(4): Purchases from first stage or second stage dealer

Rule 9(4) provides that CENVAT credit in respect of inputs and capital goods shall be allowed only if
the dealer has maintained proper records and should indicate that the goods are cleared from the
duty paid stock. CENVAT Credit shall be allowed only if the duty portion is expressly provided on the
invoice i.e. on pro rata basis. The dealer should ensure that he has proper stock records to take care
of this issue.

Rule 9(5): Admissibility of CENVAT Credit

Rule 9(5) of CENVAT Credit Rules provides that it is the duty of the manufacturer to prove the admissibility
of credit and the manufacturer shall maintain proper records for receipt, disposal, consumption and
inventory of input and capital goods. The manufacturer shall also’ maintain a statement presenting the
information as to value, availment and utilization of CENVAT credit and the name of the manufacturer
or dealer from whom the inputs or capital goods were procured. In short the burden of proving the
admissibility is on the person availing the CENVAT.

Return of CENVAT Credit

The manufacturers availing CENVAT benefits are required to file a CENVAT credit return along with
monthly return within tfen days’ from the close of the month. The due date for filing of quarterly returns
for SSI units is changed wherein it has to be filed within 10 days from the end of the quarter instead of
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20 days from the end of the quarter. The dates are aligned with the date for Non-SSI units so that all the
returns are required to be filed by 10th of the month following the said month for non SSI's and 10th of
the month following the quarter for SSI units.

Rule 9A: Information in respect of Principal Inputs
The information that is required to be furnished under Rule 9A is:

e The Central Government has notified manufacturers who have remitted excise duty of more than
one hundred lakhs during the preceding financial year to furnish the declaration in form ER 5 and
monthly return in for ER 6.

o The manufacturer shall file a declaration in form ER 5 containing the information as to the excisable
goods manufactured or to be manufactured and also the quantity of principal inputs required
for manufacture of one unit of finished goods. The said declaration is to be made annually and
filed within 30th April. If there is any alteration to the information already provided in ER 5, then the
manufacturer shall within 15 days of such change, inform the superinfendent of central excise.

¢ The manufacturer shall file a return in form ER 6 within 10 days from the end of month containing
the details as to the quantity of finished goods manufactured and information relating to receipt
and consumption of each principal input.

e Explanation to Rule 9A was provided to explain principal inputs fo mean any input which is used
in the manufacture of final product and the cost of such input is not less than 10% of the total cost
of raw material for the manufacture of unit quantity of a given final product.

Rule 10: Transfer of CENVAT Credit

In terms of Rule 10 of CENVAT Credit Rules, relaxations in the form of transfer of credit is available to
manufacturer of final products when the manufacturer shifts his factory to another location or transfers
his business on account of change in ownership or on sale, merger, amalgamation, lease or transfers
his property to a joint venture with the specific provision for transfer of liabilities, and only then the
manufacturer shall be allowed to transfer the unutilized CENVAT credit to the fransferee.

The transfer of unutilized credit is allowable only if the stock of inputs or inputs in process or capital
goods is also transferred along with the factory and it should be duly accounted to the satisfaction of
ACCE or DCCE.

Rule 10A: Inter-unit transfer of Additional CVD

A new Rule 10A is infroduced wherein if manufacturer has more than one registered premises, it
provides for tfransfer of CENVAT Credit of additional CVD (additional duty leviable under sub-section
(5) of section 3 of the Customs Tariff Act) from one unit to another unit, such credit lying in balance at
the end of quarter.—

The credit can be fransferred as follows:
(i) making an entry for such transfer in the documents maintained for CENVAT Credit;

(ii) issuing a transfer challan containing registration number, name and address of the registered
premises transferring the credit and receiving such credit, the amount of credit transferred and
the particulars of such entry as mentioned in clause (/) above,

(iii) based on such transfer challan, the recipient premises may take CENVAT credit
The above benefit is restricted if the transferring unit is the benefit of following notification:

(a) 32/99- CE -Goods produced in specified areas like north-east, J&K, Uttarakhand, Himachal
Pradesh, Sikkim and Kutch (Gujarat)

(b) 33/99-CE specified goods of factories in North-East (Assam, Tripura, Meghalaya, Meghalaya,
Mizoram, Manipur, Nagaland or Arunachal Pradesh)
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(c) 39/2001-CE - Exemption to excisable goods cleared from units in Kutch (Gujarat)

(d) 56/2002-CE - Exemption to all goods produced (except cigars, fobacco and its products, soft
drinks and their concentrates) produced in Jammu & Kashmir by units located in Industrial Growth
Centre, IIDC, EPIP or industrial Estate.

(e) 57/2002-CE - exemption to specified goods produced by units in Jammu & Kashmir
(f) 56/2003-CE - exemption o specified goods cleared from new units in Sikkim

(g) 71/2003-CE - Exemption to all goods produced(except cigars, tobacco and its products,
Specified Carry bags, mineral oils, branded aerated beverages, pollution causing paper and
paper products) Cleared from specified areas of Sikkim by unit in Industrial Growth Centre, IIDC,
EPIP or industrial Estate from excise duty other than duty paid on account of Cenvat credit

(h) 20/2007-CE Exemption to north East including Sikkim on all goods (except as specified) cleared
from Assam, Tripura, Meghalaya, Mizoram, Manipur, Nagaland or Arunachal Pradesh or Sikkim
from duty Paid other than by utilization of Cenvat credit.

(i) 1/2010-CE - exemption to all goods except cigarettes, cigars, tfobacco products and soft drinks
or their concentrates cleared from new units (established/expanded after 6-2-2010) in J&K.

3.9 OTHER PROVISIONS

Rule 11: Transitional provision:
Final product fully exempted from Excise Duty due to any one of the following reasons:

(a) As per Rule 11(2) of the CENVAT Credit Rules, 2004, a manufacturer claiming CENVAT credit on
inputs or input services, subsequently opt for full exemption from excise duty under Notification No.
8/2003 (i.e. Small Scale Industrial (SSI) exemption).

(o) As per Rule 11(3) of the CENVAT Credit Rules, 2004, a manufacturer of final product opts for full
exemption from excise duty, if the said final products are exempted absolutely under section 5A of
the Cenftral Excise Act, 1944,

(c) As perRule 11(4) of the CENVAT Credit Rules, 2004, a service provider opfts for full exemption from
payment of fax on his output service.

In such cases, an ‘amount’ is payable equivalent to CENVAT credit taken on such —
— inputs lying in stock or
— inputs lying in process or
— inputs contained in final products or
— input services.

The said ‘amount’ can be paid by utilizing the CENVAT credit receivable account. The balance CENVAT
credit, if any, receivable will lapse.

Rule 12: Special Dispensation in respect of inputs manufactured in factories located in specified areas
of North East region, Kutch district of Gujarat, State of Jammu & Kashmir and State of Sikkim where a
manufacturer has cleared any inputs or capital goods, in ferms of noftifications of the Govt. of India, the
cenvat credit on such inputs or capital goods shall be admissible as if no portion of the duty paid on
such inputs or capital goods was exempted under any of the said nofifications.

Rule 12A: Large Tax payer Unit (LTU) — Special Enabling provisions
Large tax payer means any person, engaged in the manufacture or production of goods, except
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the goods falling under chapter 24 or Pan Masala falling under chapter 21 of the First schedule of the
Cenftral Excise Tariff Act, 1985 and has remitted during the financial year preceding the year under

consideration:
(i) Duties of excise of more than rupees five hundred lakhs in cash or through account current; or
(i)  Advance tax of more than rupees ten hundred lakhs, under the Income Tax Act, 1961.

Rule 12A facilitates the large tax payer to remove CENVATABLE inputs or capital goods except petrol,
diesel and LDO without payment of duty under CENVAT Credit Rules either under the cover of an
invoice or challan to another premise for further use in the manufacture of final productsin the recipient
premises provided that:

e The goods are manufactured using the said transferred inputs and are cleared on payment of
duty or exported under bond or letter of undertaking within a time span of six months from the
receipt of such inpufts.

° Any other conditions that are prescribed by the Principal Commissioner or Commissioner of Cenftral
Excise would have to be followed.

° Explanation is provided prescribing the requirements that the transfer challan shall be serially
numbered containing registration number, name, address of the fransferor unit, description,
classification, time and date of removal, mode of fransport and vehicle registration number,
quantity of goods and registration number and name of the consignee.

If default is made in following the above mentioned procedure or conditions stipulated by the Principal
Commissioner or Commissioner of Central Excise or the inputs are cleared as such, then the large
tax payer shall pay an amount equal to the credit taken in respect of such inputs along with interest
specified under Rule 14 of the CENVAT Credit Rules.

Yet another proviso is added to recover CENVAT credit availed on capital goods by the LTU, when
the capital goods are exclusively used in manufacture of exempted goods or such goods are cleared
from recipient premises. However in this case too recovery is made from the recipient’s premises along
with interest specified under Rule 14 of CENVAT Credit Rules.

The above conditions shall not be applicable if the recipient is availing either the benefits under
Nofifications provided below or the unit is an export oriented unit or a unit located in electronic
hardware technology park (EHTP) or software technology park (STP).

No 32/99, di. 8-7-1999 33/99 dt. 8-7-1999 39/2001 dt. 31-7-2001
56/2002, dt. 14-11-2002 57/2002 dt. 14-11-2002 56/2003 dt. 25-6-2003
71/2003, dt. 9-9-2003 20/2007 dt. 25-4-2007 01/2010-CE dt. 6-2-2010

The other salient features of this Rule are provided below:

° The first recipient premise may avail the benefit of CENVAT credit of the amount paid under the
proviso discussed above as if the duty is discharged by the sender premises and the document
should expressly provide duty details.

e The CENVAT credit of any specified duties availed under Rule 3 of CENVAT Credit Rules shall neither
be denied or varied in respect of input or capital goods if removed as such under Rule 12(1) and
cannot be freated as removed without payment of duty under Rule 3(5) of the CENVAT Credit
Rules or the said inputs or capital goods arc used in the manufacture of infermediate goods which
are removed without payment of duty under Rule 12BB of Central Excise Rules.

e The large tax payer unit (LTU) shall submit a monthly return for each of the registered premises.
Rule 12A (4): Transfer of Credits within units

A large taxpayer may transfer, CENVAT credit taken on or before the 10th July, 2014, by one of his registered
manufacturing premises or premises providing taxable service o his other such registered premises by

()  making an entry for such fransfer in the record maintained under rule 9;
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(i) issuing a transfer challan containing registration number, name and address of the registered
premises transferring the credit as well as receiving such credit, the amount of credit fransferred
and the particulars of such entry as mentioned in clause (i), and such recipient premises can take
CENVAT credit on the basis of such transfer challan as mentioned in clause {ii),

Provided that such transfer or utilization of CENVAT credit shall be subject to the limitations
prescribed under clause (b) of sub-rule (7) of rule 3.

Rule 12AAA: Power to impose restrictions in certain types of cases

Where the Central Government, having regard to the extent of misuse of CENVAT credit, nature and
type of such misuse and such other factors as may be relevant, is of the opinion that in order to prevent
the misuse of the provision of CENVAT credit as specified in these rules, it is necessary in the public
interest to provide for certain measures including restrictions on a manufacturer, first stage and second
stage dealer, provider of taxable service or an exporter or a registered importer may by nofification in
the Official Gazette specify the nature of restrictions on utilization of CENVAT credit and suspension of
registration in case of a dealer and type of facilities to be withdrawn and procedure for issue of such
order by the Chief Commissioner of Central Excise.

Notification No. 16/2014 dated 21 March, 2014:

In pursuance of rule 12CCC of the Central Excise Rules, 2002, and rule 12AAA of the CENVAT Credit
Rules, 2004 and in supersession of the notfification of the Government of India in the Ministry of Finance,
Department of Revenue, No. 05/2012-Central Excise (N.T.), dated the 12th March, 2012, published in
the Gazette of India, Extraordinary, Part Il, Section 3, Sub-section (i) vide number G.S.R. 140(E), dated
the 12th March, 2012, except as respects things done or omitted to be done before such supersession,
the Central Government hereby declares that where a manufacturer, first stage or second stage
dealer, or an exporter including a merchant exporter or a registered importer is prima facie found to
be knowingly involved in any of the following :-

(a) removal of goods without the cover of an invoice and without payment of duty;

(b) removal of goods without declaring the correct value for payment of duty, where a portfion of sale
price, in excess of invoice price, is received by him or on his behalf but not accounted for in the
books of account;

(c) taking of CENVAT Credit without the receipt of goods specified in the document based on which
the said credit has been taken;

(d) taking of CENVAT Credit on invoices or other documents which a person has reasons to believe as
not genuine;

(e) issuing duty of excise invoice without delivery of goods specified in the said invoice;

(f) claiming of refund or rebate based on the duty of excise paid invoice or other documents which
a person has reason to believe as not genuine;

(g) removal of inputs as such on which Cenvat credit has been taken, without paying an amount
equal to credit availed on such inputs in ferms of sub-rule (5) of rule 3 of the Cenvat Credit Rules,
2004, the Chief Commissioner of Cenftral Excise may order for withdrawal of facilities orimpose the
restrictions as specified in para 2 of this notification.

2. Facilities to be withdrawn and imposition of restrictions.-

(1) Where a manufacturer is prima facie found to be knowingly involved in committing the
offences specified in para 1, the Chief Commissioner of Central Excise may impose following
restrictions on the facilities, namely:-

(i)  the monthly payment of duty of excise may be withdrawn and the assessee shall be
required to pay duty of excise for each consignment at the time of removal of goods;
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(i) payment of duty of excise by utilisation of CENVAT credit may be restricted and the
assessee shall be required to pay duty of excise without utilising the CENVAT credit;

(i) the assessee may be required to maintain records of receipt, disposal, consumption and
inventory of the principal inputs on which CENVAT credit has not been taken;

(iv) the assessee may be required to intimate the Superintendent of Central Excise regarding
receipt of principal inputs in the factory on which CENVAT credit has or has not been
taken, within a period specified in the order and the said inputs shall be made available
for verification upto the period specified in the order.

Provided that where a person is found to be knowingly involved in committing any one
or more type of offences as specified in para 1 subsequently, every removal of goods
from his factory may be ordered to be under an invoice which shall be countersigned
by the Inspector of Central Excise or the Superintendent of Central Excise before the said
goods are removed from the factory or warehouse.

Explanation.- For the purposes of this paragraph, it is clarified that-

(i) a person against whom the order under sub-para (2) of para 4 has been passed may
continue to take CENVAT credit, however, he would not be able to utilize the credit for
payment of duty during the period specified in the said order.

(i) principalinputs means any input which is used in the manufacture of final products where
the cost of such input constitutes not less than 10% of the total cost of raw materials for
the manufacture of unit quantity of a given final product.

(i) if the assessee commits any offence specified in para 1 for the first time, the period of
imposition of restrictions may not be more than 6 months.

(iv) if the assessee commits any offence specified in para 1 subsequently, the period of
imposition of restrictions shall not be more than 1 year.

(2) Where a first stage or second stage dealer is found to be knowingly involved in committing
the type of offence specified at clauses (d) or (e) of para 1, the Chief Commissioner of Central
Excise may order suspension of the registration granted under rule 9 of the Central Excise
Rules, 2002 for a specified period.

(3) During the period of suspension, the said dealer shall not issue any Central Excise Invoice.

Provided that he may continue his business and issue sales invoices without showing duty
of excise in the invoice and no CENVAT credit shall be admissible to the recipient of goods
under such invoice.

(4) Where a merchant exporter is found to be knowingly involved in committing the type of
offence specified in clause (f) of para 1, the Chief Commissioner of Central Excise may order
withdrawal of the self sealing facility for export consignment and each export consignment
shall be examined and sealed by the jurisdictional Central Excise Officer:

(5) If a manufacturer, first stage dealer or second stage dealer or an exporter or an registered
importer does anything specified in clause (f) of para 1, the Chief Commissioner of Central
Excise may order withdrawal of the other facility available to them.

Monetary limit.- The provisions of this notification shall be applicable only in a case where the duty
of excise or CENVAT Credit alleged to be involved in anything specified in para 1 exceeds rupees
ten lakhs.

Procedure.-
(1) The Commissioner of Cenfral Excise or Additional Director General of Cenfral Excise
Intelligence, as the case may be, after examination of records and other evidence, and after
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satisfying himself that the person has knowingly committed the offence as specified in para 1,
may forward a proposal to the Chief Commissioner of Central Excise, to withdraw the facilities
and impose restriction during or for such period, within 30 days of the detection of the case,
as far as possible.

(2) The Chief Commissioner of Central Excise shall examine the said proposal and after satisfying
himself that the records and evidence relied upon in the said proposal are sufficient to form a
reasonable belief that the person has knowingly done or contravened anything specified in
para 1, may issue an order specifying the type of facilities fo be withdrawn or type of restrictions
to be imposed, along with the period for which the said facilities will not be available or the
period for which the restrictions shall be operative:

Provided that the Chief Commissioner of Central Excise, before issuing the order, shall give an
opportunity of being heard to the person against whom the proceedings have been initiated
and shall take info account any representation made by such person before he issues the
order.

5. Proposals which are pending before the officer authorized by the Central Board of Excise
and Customs or the Director General of Cenftral Excise Inteligence in terms of nofification no.
05/2012-Central Excise (N.T.), dated the 12th March, 2012, on the date of coming into force of this
nofification, shall be transferred to the Chief Commissioner of Central Excise, who shall decide the
same in accordance with the procedure specified in paragraph 4 and the proposals pending
before the Chief Commissioner of Central Excise shall also be decided accordingly.

Rule 13: Power of Central Government to notify goods for deemed CENVAT credit

The Central Govt. may, by notification, declare the input or input service on which the duties of excise,
or additional duties of customs or service tax paid, shall be deemed to have been paid at such rate
or equivalent to such amount as may be specified in that nofification and allow CENVAT CREDIT of
such duty or fax deemed to have been paid in such manner and subject to such conditions as may
be specified in that notification even if, in the case of input, the declared input, or in the case of input
service, the declared input service, as the case may be, by the provider of taxable service, declared
in that notification, but contained in the said final products, or as the case may be, used in providing
the taxable service.

Rule 14: Recovery of CENVAT credit wrongly taken or erroneously refunded (w.e.f 1-4-2012)

Where the CENVAT Credit has been taken and utilized wrongly or has been erroneously refunded, the
same alone with interest shall be recovered from the manufacturer or the provider of the output service
and the provisions of sections 11A and 11AA of the Excise Act, or section 73 and 75 of the Finance Act,
shall apply mutatis mutandis for effecting such recoveries.

Rule 15: Confiscation and penalty in case of wrongly or in contravention of any provisions of these rules

If any person, takes or utilizes CENVAT Credit in respect of input or capital goods or input services,
wrongly or in contravention of any of provisions of these rules, then, all such goods shall be liable to
confiscation and such person shall be liable to a penalty: ¥ 2,000 or duty / service tax on such goods or
services whichever is higher is the penalty.

Rule 15A: General penalty

Whoever contfravenes the provisions of these rules for which no penalty has been provided in the rules,
he shall be liable to a penalty which may extend to X 5,000.

Rule 16: Supplementary provisions (i.e. any notification, circular, instruction, standing order, frade nofices
or other orders issued under the CENVAT Credit Rules, 2002 or the Service Tax Credit Rules, 2002 by the
Central Govt,, shall be deemed to be valid under CENVAT Credit Rules, 2004.
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PRACTICAL PROBLEMS WITH ANSWERS

Payment of Excise Duty after Adjusting Cenvat Credit

Example 11: An assessee cleared various manufactured final products during June 2015. The duty
payable for June 2015 on his final products was as follows:

Basic Excise duty ¥ 2,00,000.

During June he received various inputs on which total duty paid by suppliers of inputs was as follows:
Basic Excise Duty ¥ 50,000.

Excise duty paid on capital goods received during the month was as follows: Basic Excise Duty ¥ 12,000.
Service Tax paid on input services was as follows:

Service Tax X 10,000.

Due date of payment of duty is éth July 2015. He receives some inputs on 4th July, 2015 on which the
excise duty paid is ¥ 1,000. Compute the amount of excise duty payable by him for the month of June
20152

Answer :

Excise duty liability for the month of June 2015

Particulars BED ST
) ()

On final product:

Duty payable 2, 00,000

Input tax credit 50,000

On other than capital goods

On capital goods 6,000 -
On input services - 10,000
CENVAT Credit 56,000 10,000
Net duty payable () 1,34,000

Note: Input tax credit X 1,000 received during the month of July 2015 can be adjusted against the duty
liability due as on 31st July, 2015.

Example 12: A manufacturer purchased certain inputs from Z. The, assessable value was X 20,000 and
the Central Excise duty was calculated at X 3,296 making a total amount of invoice at X 23,296. However,
the buyer manufacturer paid only ¥ 20,800 to Z in full settlement of this bill. How much CENVAT credit
can be availed by the manufacturer and why?

Answer :
CENVAT credit that can be availed by the manufacturer is ¥ 3,296.

CENVAT credit cannot be reversed just because the supplier of inputs has given some reduction in price
after removal of goods or the buyer manufacturer paid only reduced amount than that of invoice
[unless supplier of inputs claims and get refund of excise duty paid by him].

[CCE v Trinetra Texturisers 2004 (CESTAT].
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Example 13: Prepare a CENVAT account in the books of A Ltd., and determine the balance as on
31.3.2016 from the following data:-

(i)
(ii)
i)

Opening balance as on 1.8.2015% 47,000
Inputs received on 15.8.2015 involving excise duty paid X 14,747

Purchased a Lathe for ¥ 1,10,300 (excise duty @10.30% inclusive) on 5.10.2015 and received the
Lathe into factory on 1.4.2016.

(iv) On 6.10.2015 paid excise duty on final products @10.30% through CENVAT credit account (cum
duty price of the goods X 3,52,960).

(v) Inputs worth X 2,00,000 (excise duty @16.48%) cleared as such to a job worker on 1.7.2015, these
goods were received back on 1.4.2016.

(vi) Commoninputswere used formanufacture of dutiable and exempted final products. Manufacturer
opted to pay 6% as an amount on exempted final products. These goods (1,000 units) are cleared
from the factory on 1.12.2015 at a price of ¥ 100 per unit inclusive of VAT X 20 per unit.

(vii) On15.3.2016 duty paid oninput amounting foX 17,867 was taken credit forin the CENVAT account
as¥ 17,687.

Answer :

In the books of A Lid.
Dr. CENVAT Credit Receivable Account for the Year 2015-16 Cr.
Date Particulars Amount Date Particulars Amount
R®) R®)
1.8.2015 |To Opening bal. b/d 47,000| 6.10.2015|By Excise duty payable 32,960
15.8.2015 |To Bank 14,747 1.12.2015|By Profit and Loss A/c (6% on final 4,800
goods exempted from duty)
15.3.2016 |To Bank 17,687 28.12.2015 | By Profit and Loss A/c (reversal of 32,960
CENVAT credit on 181 days)
31.3.2016 [To Bank 180| 31.3.2016|By Balance c/d 8.894
TOTAL 79,614 TOTAL 79,614
1.4.2016 |To Opening bal. b/d 9,694

Note:

(1) Purchased a lathe (i.e. Capital goods) for ¥ 1,10,300 (excise duty @10.30% inclusive) on 5.10.2015
and received the lathe into factory on 1.4.2016.

Excise duty =% 10,300 (i.e. ¥ 1,10,300 x 10.30/110.30).

Up to 50% of X 10,300 is allowed in the year of receipt of capital goods and balance will be allowed
in the subsequent year or years. However, lathe received into factory on 1.4.2016, and hence,
¥ 5,150 can be allowed as CENVAT credit in the year 2016-17 and balance in the subsequent year.
Thereby, no CENVAT credit is allowed for the year ended 31st March, 2016.

(2) On 6.10.2015 paid excise duty on final products @10.30% through CENVAT credit account (cum
duty price of the goods ¥ 3,52,960).

Excise duty on final goods =% 32,960 (i.e. X 3,52,960 x 10.30 /110.30)
(3) Inputs worth X 2,00,000 (excise duty @16.48%) cleared as such to a job worker on 1.7.2015, these

>3,

goods were received back on 1.4.2016.

34 | INDIRECT TAXATION



(4)

ey

In case goods sent for job work are not returned within 180 days from the date of dispatch, then
the input tax credit on those goods need to reverse or pay the amount equal to input tax credit
availed. Therefore, on 28" Dec 2015 CENVAT credit of ¥ 32,960 has been reversed (i.e. on 181 day).

However, CENVAT credit is allowed only when these goods were returned fo factory. In the given
case these goods are returned into factory on 1.4.2016, and hence, the manufacturer is eligible to
take credit on 1.4.2016.

Commoninputs were used formanufacture of dutiable and exempted final products. Manufacturer
opted to pay 6% as an amount on exempted final products. These goods are cleared from the
factory on 1.12.2015 at a price of ¥ 100 per unit inclusive of VAT 20 per unit.

Assessable value =3 80 per unit (i.e.X 100 - 20)
An Amount =< 4,800 (i.e. 1,000 units x X 80 x 6%)

Example 13: M/s X & Co. Ltd. have cleared their goods manufactured final products during April, 2015

and

the duty payable is ¥ 2,40,000 plus. Given below are the details of excise duty payable by them

during the month at the fime of purchase of goods.

g
(i) On inputs (RM) 1,00,000 | (Invoice for excise duty of ¥ 20,000 paid
wasreceived by the assessee on 4.5.2015)

(ii) On input service 20,000
(iii) On welding electrodes for repairs and 5,000

maintenance of capital goods
(iv) | Fuel (excluding HSD/Petrol) 6,000
(v) Storage tank 8.000
(vi) | Tubes and Pipes (used in the factory) 14,000
(vii) | Air Conditioner for the office of the 12,000

Factory Manager

Note: Find the total duty payable by the assessee for the month of April, 2015 after taking into account

the Cenvat credit available.

Answer :

Cenvat Credit receivable as on 30th April 2015: (value in )

SI. No. Particulars Basic Service Remarks Workings
Excise Tax
Duty ) ®
(i) Input Goods 80,000 -1%20,000 allowed as Cenvat ¥ 1,00,000 -
credit in the month of May ¥ 20,000
2015. =3 80,000
(ii) Input services 20,0001t is assumed that input
service tax was paid
(iii) On welding 2,500 Considered as capital ¥ 5,000 x 50%
electrodesforrepairs goods as per the Supreme =2,500
and maintenance Court judgment in case of
of capital goods Hindustan Zinc Ltd.
(iv) Fuel (excluding HSD/ 6,000 Considered as inputs
Petrol)
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(v) Storage tank 4,000 Capital goods ¥ 8,000 x 50%
=3 4,000
(vi) Tubes and Pipes 7.000 Capital goods T 14,000 x 50%
(used in the factory) =3 7,000
(vii) Air Conditioner for — —|Not considered as input
the office of the goods
Factory Manager
CENVAT Credit 99,500 20,000
Receivable at the
end of April 2014
Excise duty payable for the month of April, 2015; (Value inX)
Sl Particulars Basic Excise Duty | Service Tax Remarks Workings
No. R®) R®)
(i) Output 2,40,000 -
Total 2,40,000 -
Statement showing total duty payable by the assessee for the month of April 2015: (Value inX)
SI. No. Particulars Basic Excise Duty | Service Tax | Remarks Workings
Q9] R®)
(i) Output 2,40,000 -
(ii) CENVAT Credit 1,119,500 - % 99500 + X 20,000
Receivable =31,19,500
Excise Duty liability after 1,20,500 --

CENVAT Credit.

Eligibility of CENVAT Credit

Example 14: C Limited is engaged in manufacturing water pipes. Compute the CENVAT credit admissible
to C Ltd. The excise duty paid at the time of purchase of following goods is:—

(Value inX)

Raw Steel

Water pipe making machine

Lubricating oll

Equipments used in the office

Petrol

Pollution control equipment

Components, spares and accessories used in machinery
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Answer :

Calculation of Cenvat Credit admissible to C Lid.

Particulars Nature of goods Value () | Eligibility |Cenvat Credit (%)
Raw Steel Other than capital goods 12,000 100% 12,000
Water pipe making machine |Capital goods 25,000 50% 12,500
Lubricating oil Other than capital goods 2,000 100% 2,000
Equipment used in office Capital goods 10,000| Not eligible -
Petrol Other than capital goods 15,000 Nof eligible -
Pollution control equipment | Capital goods 22,000 50% 11,000
Components, spares and|Capital goods 12,000 50% 6,000
accessories used in machinery

capital goods

Total Cenvat Credit admissible 43,500

Example 15: Following transactions took place in the factory of A Ltd.:

(i)

(il

(il

(iv)

An imported consignment of raw materials was received vide Bill of Entry dated 2.12.15 showing
the following customs duty payments: Basic Customs duty ¥ 25,000; Additional duty (CVD) % 20,000;
Special Additional duty ¥ 5,800.

A consignment of 1,000 kgs of inputs was received. The Excise duty paid as per the invoice was
¥ 10,000. While the input was being unloaded 50 kgs were damaged and were found to be not
usable.

A vehicle containing machinery was received. The machinery was purchased through a dealer
and not from the manufacturer. The dealer’s Invoice No. 925, dated 3.9.15 marked ‘original for
buyer’ certified that the excise duty paid by the manufacturer of machinery was X 24,000. The
dealer is registered with the Central Excise Authorities.

Some inputs for final products were received. These were accompanied by a certified Xerox copy
(photo copy) of Invoice No. 286 dated 15.1.2016 indicating that Excise duty of ¥ 6,400, has been
paid on inputs. The original or duplicate copies of invoice are not traceable.

Indicate the eligibility of CENVAT Credit in each case under the CENVAT Credit Rules, 2004 with
explanations where necessary.

Answer :

(i)

(il

(i)

CENVAT credit available for the following:

Additional duty (CVD) X 20,000;

Special Additional duty X 5, 800

CENVAT credit available for 50 Kgs

Eligible CENVAT credit =% 10,000 x 950/1000 =¥ 9,500.

CENVAT credit can be availed if the goods are purchased from a first or second stage dealer. The
eligible CENVAT credit for the first year =3 24,000 x 50% =% 12,000.

The balance CENVAT credit for the second and subsequent years

INDIRECT TAXATION | 3.37<



Cenvat Credit

(iv) CENVAT credit is not available based on the certified Xerox copy of invoice. CENVAT credit can
be availed only when any one of the following invoices available:

(a) Original for buyer
(b) Duplicate for tfransporter
(c) Triplicate for seller.

However, It is pertinent to note that the High Court held that Cenvat Credit could be taken on the strength
of private challans (i.e. other than prescribed documents) as the same were not found fake and there was
proper certification that duty has been paid (CCEx. v Stelko Strips Lid. 2010 (255) E.L.T. 397 (P&H)).

Therefore in the given case Xerox copy of invoice can be considered as a valid document for taking
CENVAT credit.

Removal of Capital Goods after use

Example 16: X Ltd received capital goods on 15-12-2012 for ¥ 9,00,000 (Excise Duty @ 10.30%). The said
machinery was sold for ¥ 5,50,000 from the factory after being used in the manufacture of dutiable
goods on 1st July 2015. Excise duty attributable for said machine at the time of removal @12.5%. You
are required to compute the amount of CENVAT credit to be reversed.

Answer :
Year No. of quarters |Workings
2012 1 October to December
2013 4 January to December
2014 4 January to December
2015 3 January to September
Total 12
Statement Showing CENVAT Credit to be Reversed:
Particulars Amount () workings
Cenvat credit taken on capital goods 92,700 9,00,000 x 10.30%
Less: Reduction @2.5% per quarter or part thereof from the Up to 50% taken on
date of taking Cenvat credit up to the date of removal 15-12-2012 (2012-2013)
46,350 x 2.5% x 12 quarters =X 13,905 Balance 50% taken on
46,350 x 2.5% x 10 quarters =3 11,588 (25,493) 1-4-2013 (2013-14)
Amount to be paid 67,207
Or
Excise duty on fransaction value 68,750 5,50,000 x 12.5%
Amount payable or credit to be reversed under Rule 3(5A) 68,750 | Whicheveris higherisrequired
of Cenvat Credit Rules, 2004. to pay as an ‘AMOUNT’

Dutiable and non Dutiable Goods Manufactured

Example 17: Mr. A is manufacturing goods with other’s brand name. Mr. A has manufactured goods
of ¥ 90,00,000 in the FY 2015-16. Out of this, ¥ 70,00,000 are taxable final products and ¥ 20,00,000 are
exempt final products.
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Excise duty paid on his inputs is ¥ 10,00,000.
Rate of basic excise duty on final products is 12.5%.

Discuss the options available to Mr. A for availment of CENVAT credit, if he is not able to bifurcate inputs
between those used for exempt goods and taxable final products. Calculate CENVAT credit available
fo him under different options and explain which option is beneficial to him.

Answer :
Option 1:

Maintain separate records for taxable and exempted goods and accordingly take the credit attributable
for taxable final goods.

Option 2:

Excise duty on taxable goods = ¥8,75000 (i.e.¥70,00,000 x 12.5%)
Less: CENVAT credit allowed = ¥ (10,00,000)

Excess Credit = ¥ (1,25,000)

Add: 6% amount payable on exempted goods ¥1,20,000 (i.e.¥ 20,00,000 x 6%)

Net Excess credit = ¥ 5,000
Option 3:
Excise duty payable on taxable goods = ¥ 8,75,000

Less: proportionate credit allowed
(X 10,00,000 x X 70 lacs /X 90 lacs) = 777,778
397,222

Net Excise Duty payable by GAR -7 Challan

Option 2 is beneficial.
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Study Note - 4
CUSTOMS LAW _ﬁ_

This Study Note includes

SECTION A
4.1 Introduction

4.2 Types of Custom Duty

4.3 Valuation in Customs

4.4 Methods of Valuation

4.5 Export Goods- Valuation for Assessment

4.6 Self assessment on basis of ‘Risk Management System’ (RMS)
4.7 Procedures for Import

4.8 Procedures for Export

4.9 Transit and Transhipment of Goods

4.10 Exemptions and Remission

4.11 Refund of Customs Duty

4.12 Appointment of Officers of Customs

4.13 Appointment of Customs Station, Warehousing Stations etc.
4.14 Central Government Power of Prohibition, Detection of lllegally Imported and Export Goods
4.15 Warehousing in Customs

4.16 Provisional Assessment of Duty (Section 18)

4.17 Baggage, Courier and Import and Export through Post

4.18 Drawback

4.19 Other provisions in Customs

4.20 Project Imports

4.21 Offences, Power and Penalties under Customs

SECTION B
4.22 Anti-Dumping Duty-An Overview

4.1 INTRODUCTION

4.1.1 Customs duty is on importsinfo India and export out of India. The power to levy customs duty is derived
from Entry 83 of Union List of the Seventh Schedule to the Constitution of India, which reads as, “Duty of
Customs including export duties”.

Thus, the power to make laws in respect of Customs duty vests with the Central Government. The tax
receipts on account of customs duty-are solely enjoyed by the Union.

Section 12 of Customs Act, often called charging section, provides that duties of customs shall be levied
at such rates as may be specified under ‘The Customs Tariff Act, 1975, or any other law for the time being
in force, on goods imported into, or exported from, India.
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The body of the Customs Law compirises of -

(1) The Customs Act, This is a consolidating enactment providing levy of import and export duties
1962 of customs on goods imported info or exported from India through sea, air
or land.

It provides for the provisions of levy and collection of duty, importation
or exportation, fransit and transhipment, prohibition on importation or
exportation of goods, warehousing, duty drawback, appeals, settlement
commission, advance rulings, offences and penalties etc.

(2) The Customs Tariff The Act contains various types of custom duties to be levied on the
Act, 1975 importation and exportation of the articles. It contains two Schedules -

Schedule | known as, ‘Import Tariff and Schedule Il known as, ‘Export Tariff.’

‘Import Tariff consists of 98 Chapters grouped under 21 Sections. This
Schedule refers to goods liable to import duty of customs.

‘Export Tariff refers to goods liable to export duty of customs.

(3) Rules Section 156 of the Customs Act, 1962 empowers the Central Government

to make rules consistent with this Act. Such rules may provide for matters
relating to the manner of determining the price of imported goods, duty
drawback, baggage, detention and confiscation of goods etc.

(4) Regulations Section 157 of the customs Act, 1962 empowers the Central Board of Excise

and Customs to make regulations consistent with the Act and the rules,
generally to carry out the purposes of the Act.

For example, Import Manifest Vessels Regulation, Boat Note Regulations,
Export Manifest Vessel Regulations have been framed in this regard.

(5) Notification under Notfification, as per Article 13(3)(a) of the Consfitution of India, means ‘a
Customs Act written or printfed matter that give notice’.

Cenftral Government has been empowered to issue notifications under
various sections of the Customs act, 1962.

Vi.

Vii.

There are many common provisions in Central Excise and Customs Law.

In case of imports, taxable event occurs when goods mix with landmass of India - Kiran Spinning
Mills v. CC 1999(113) ELT 753 = AIR 2000 SC 3448 = 2000 AIR SCW 2090 (SC 3 member bench).

In case of warehoused goods, the goods continue to be in customs bond. Hence, ‘ import’ takes
place only when goods are cleared from the warehouse - confirmed in UOI v. Apar P Ltd. 1999 AIR
SCW 2676 =112ELT3=1999(6) SCC 118 = AIR 1999 SC 2515 (SC 3 member bench).-followed in Kiran
Spinning Mills v. CC 1999(113) ELT 753 = AIR 2000 SC 3448 = 2000 AIR SCW 2090 (SC 3 member bench).

In case of exports, taxable event occurs when goods cross territorial waters of India -UQ! v. Rajindra
Dyeing and Printing Mills 2005 (180) ELT 433 (SC)

Territorial waters of India extend upto 12 nautical miles inside sea from baseline on
coast of India and include any bay, gulf, harbour, creek or fidal river.

(1 nautical mile = 1.1515 miles = 1.853 Kms).

Sovereignty of India extends o the territorial waters and to the seabed and subsoil underlying and
the air space over the waters.

Indian Customs waters extend upto 12 nautical miles beyond territorial waters. Powers of customs
officers extend upto 12 nautical miles beyond territorial waters.

‘Exclusive economic zone' extends to 200 nautical miles from the base-line.
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4.1.2 Common Aspects of Customs and Central Excise
i.  There are many common links between Customs and Cenfral Excise.

i. Both are Central Acts and derive power of levy from list | - Union List - of the Seventh Schedule to
Constitution.

ii. Both are under administrative control of one Board (Central Board of Excise and Customs) under
Ministry of Finance.

iv.  Organizational hierarchy is same from top upto Assistant Commissioner level. Transfers from customs
to excise and vice versa are not uncommon.

v.  Principal Chief Commissioner or Chief Commissioner in charge of each Zone is same for excise and
customs at many places.

vi. In the interior areas, Excise officers also work as customs officers.
vii. Classification Tariffs of both acts are based on HSN and principles of classification are identical.

viii. Principles of deciding ‘Assessable Value' have some similarifies i.e. both are principally based on
‘transaction value’'. Concept of ‘Related Person’ appears in Customs as well as Excise valuation.

ix. Provisions of refund, including principle of ‘Unjust Enrichment’ are similar. Provisions for interest for
delayed payment are also identical.

X.  Provisions of raising demand for short levy, non-levy or erroneous refund are similar. Provisions in
respect of recovery, mandatory penalties efc. are also similar.

xi.  Provisions for granting exemptions from duty - partial or full, conditional or unconditional are identical.

xii. Powers of search, confiscations etc. are quite similar in many respects. In fact, some of provisions
of Customs Act have been made applicable to Cenfral Excise with suitable modifications.

xiii. Provisions in respect of Settlement Commission and Authority for Advance Ruling are identical.
xiv. Appeal provisions are identical.

xv. Appellate Tribunal (CESTAT) is same. Hence, procedures of appeal to Tribunal are identical.

4.1.3 Definitions Under Customs Act, 1962
1) Adjudicating Authority [Section 2(1)]: Adjudicating authority means any authority competent to
pass any order or decision under this Act, but does not include:
* The Central Board of Excise and Customs (CBE&C),
. Commissioner of Customs (Appeals) or
. Customs, Excise and Service Tax Appellate Tribunal (CESTAT)
2) Assessment [Section 2(2)]: Assessment means process of determining the tax liability in accordance

with the provisions of the Act, which includes provisional assessment, self assessment, reassessment
and any assessment in which the duty assessed is nil.

3) Appellate Tribunal [Section 2(1B)]: Appellate Tribunal means the Customs, Excise and Service Tax
Appellate Tribunal constitute under section 129.

4) Baggage [Section 2(3)]: Baggage includes unaccompanied baggage but does not include motor
vehicles.

5) Bill of Entry [Section 2(4)]: Bill of Entfry means a bill of entry referred to in section 46. Bill of entry is
the basic document for assessment of custom duty. The importer has to present bill of entry for
clearance of imported goods.
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6)

7)

8)

9)

10)

1)

12)

13)

14)

15)

16)

Board [Section 2(6)]: Board means the Central Board of Excise and Customs constituted under the
Central Board of Revenue Act, 1963.

Bill of Export [Section 2(5)]: The exporter of any goods shall make entry thereof by presenting to the
proper officer in the case of goods to be exported by land, a bill of export in the prescribed form.

Customs Airport [Section 2(10)]: Customs airport means,-
. Any airport appointed under section 7(a) to be a customs airport, and
. Includes a place appointed u/s 7(aa) to be an air freight station.

Conveyance [Section 2(9)]: ‘Conveyance includes a Vessel, an Aircraft and a Vehicle'. The specific
terms are vessel (by sea), aircraft (by air) and vehicle (by land).

Coastal Goods [Section 2(7)]: The term coastal goods means goods, other than imported goods,
fransported in a vessel from one port in India to another.

Under section 7(1)(d) of the Customs Act, 1962, the Central Board of Excise and Customs (CBE&C),
may by notification in the Official Gazette, appoint the ports which alone shall be coastal ports for
the carrying on of frade in coastal goods or any class of such goods with all or any specified ports in
India.

Customs Area [Section 2(11)]: Customs area means the area of a customs station and includes any
area in which imported goods or exported goods are ordinarily kept before clearance by Customs
Authorities.

Customs Port [Section 2(12)]: Customs port means any port appointed under section 7(a) of the
Customs Act, to be a customs port and includes a place appointed under section 7(aa) of the
Customs Act, to be an inland container depot (ICD).

Customs Station [Section 2(13)]: Customs station means any customs port, customs airport or land
customs station.

As per Section 8 of the Customs Act, 1962, the Principal Commissioner or Commissioner of Customs
may (i) approve proper placesin any customs port or customs airport or coastal port for the unloading
of goods or for any class of goods; (ii) specify the limits of any customs area.

As per Section 141 of the Customs Act, 1962, all conveyances and goods in customs area are
subject to conftrol of officers of customs for enforcing the provisions of the Customs Act, 1962. The
receipt/storage/delivery/dispatch/any other handling of goods (import/export) in the Customs
area shall be in the prescribed manner and the responsibility thereon lies on the persons engaged
in such activities (i.e. Custodian of the said goods).

Customs Act, 1962 and Customs Tariff Act, 1975 have been extended to whole of Exclusive Economic
Zone (EEZ) and Continental Shelf of India for the purpose of (i) processing for exiraction or production
of mineral oils and (i) Supply of any goods in connection with processing for extraction or production
of mineral oils.

Say for example, Goods imported by the assessee for consumption on oil rigs which are situated in
Continental Shelf/Exclusive Economic Zones of India, are deemed to be a part of Indian Territory.
Therefore, the supply of imported spares or goods or equipments to the rigs by a ship will attract
import duty [Aban Lloyd Chilies Offshore Ltd. v UOI (2008) 227 ELT24 (SC)].

Dutiable Goods [Section 2(14)]: The term is defined to mean any goods which are chargeable to
duty and on which duty has not been paid. It means to say that the name of the product or goods
should find a mention in the Customs Tariff Act.

Domestic Tariff Area means the whole of India (including the territorial waters and continental shelf)
but does not include the areas of the Special Economic Zones (Section 2(i) of Special Economic
Zones Act, 2005), 100% Export Oriented Units (EOUs)/Electronic Hardware Technology Park (EHTP)/
Software Technology Park (STP)/ Bio Technology Park (BTP).
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17) Exclusive Economic Zone: Exclusive Economic Zone extends to 200 nautical miles from the base line.
In this zone, the coastal State has exclusive rights o exploit it for economic purpose like constructing
arfificial islkands for oil exploration, power generation and so on.

(Note: one nautical mile = 1.1515 miles or 1.853kms.)

18) Examination [Section 2(17)]: “Examination” in relation to any goods, includes measurement and
weighment thereof.

19) Exporter [Section 2(20)]: Exporter in relation fo any goods at any time between their entry for export
and the fime when they are exported, includes any owner or any person holding himself out to be
the exporter.

20) Entry As per section 2(16)]: Entry in relation to goods means an entry made in bill of entry, shipping
bill or bill of export and includes in the case of goods imported or to be exported by post, the entry
referred to in section 82 or the entry made under the regulations made under section 84 of the
Customs Act.

21) Export [Section 2(18)]: The term export means taking out of India to a place outside India.

22) Exported Goods [Section 2(19)]: The term exported goods means any goods, which are to be taken
out of India to a place outside India.

Example: The vessel sunk within territorial waters of India and therefore there is no export. Accordingly,
no duty drawback shall be available in this case. [Union of India v Rajindra Dyeing & Printing Mills
Ltd. 2005 (180) ELT 433 (SC)]. The territorial waters extend to 12 nautical miles intfo the sea from the
base line.

23) Fund [Section 2(21A)]: Fund means the Consumer Welfare Fund established under section 12C of
the Cenftral Excise Act, 1944,

24) Foreign going Vessel or Aircraft [Section 2(21)]: The foreign going vessel or aircraft means any vessel
or aircraft for the time being in the carriage of goods or passengers between any port or airport
in India and any port or airport outside India, whether touching any intermediate port or airport in
India or not. The following are also included in the definition:

* A foreign naval vessel doing naval exercises in Indian waters

* A vessel engaged in fishing or any other operation (like oil drilling by domestic vessel or foreign
vessel) outside territorial waters

e A vessel going to a place outside India for any purpose whatsoever.

Example 1: A ONGC vessel and a vessel owned by A Ltd. of USA are drilling oil beyond 12 nautical
miles in the sea. Hence, both the vessels are called as foreign going vessels.

25) Goods [Section 2(22)]: The term goods includes—
(a) Vessels, aircrafts and vehicles
(b) stores
(c) baggage
(d) currency and negotiable instruments and
(e) any other kind of movable property.

26) High Seas: An area beyond 200 nautical miles from the base line is called High Seas. All countries
have equal rights in this area.

27) Import [Section 2(23)]: The term import means bringing into India from a place outside India.

28) Imported Goods [Section 2(25)]: The ferm imported goods means any goods brought into India from
a place outside India but does not include goods which have been cleared for home consumption.
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29)

30)

31)

32)

33)

34)

35)

36)

Importer [Section 2(26)]: The term importer means in relation to any goods at any time between
theirimportation and the time when they are cleared for home consumption, includes any owner
or any person holding himself out to be the importer.

India (i.e. Territorial Waters) [Section 2(27)]: The term India is an inclusive definition and includes
not only the land mass of India but also Territorial Waters of India. The territorial waters extend to
12 nautical miles into the sea from the base line. Therefore, a vessel not intended to deliver goods
should not enter these waters.

Indian Customs Waters [Section 2(28)]: The term Indian Customs Waters means the waters extending
info the sea up to the limit of contiguous zone of India under section 5 of the Territorial Waters,
Continental Shelf, Exclusive Economic Zone and other Maritime Zone Act, 1976 and includes any
bay, gulf, harbour, creek or tidal river.

Confinental Shelf means the area of relatively shallow seabed between the shore of a continent
and deeper ocean

Indian Customs Waters extend up to 24 nautical miles from the base line. Thereby, Indian Customs
Warters cover both the Indian Territorial Waters and Contiguous Zone as well. Indian Territorial Waters
extend up to 12 nautical miles from the base line whereas Contiguous Zone extended to a further
12 nautical miles from the outer limit of territorial waters.

Example 2: The proper officer of customs has reason to believe that any vessel in Indian Customs
waters is being used in the smuggling of any goods, he may at any time stop any such vessel and
examine and search any goods in the vessel (Section 106(1)(b) of the Customs Act, 1962).

Import Report [Section 2(24)]: The person-in-charge of a vehicle carrying imported goods or any
other person as may be notified by the Central Government shall, in the case of a vehicle, deliver
to the proper officer an import report within twelve hours after its arrival in the customs station, in
the prescribed form.

Import General Manifest (IGM) [Section 2(24)]: IGM is a document to be filed in prescribed form
with the customs by the carriers of the goods i.e. the steamer Agent or airlines in ferms of Sec 30 of
Customs Act, 1962. This document indicates the details of all the goods to be fransshipped, private
property of the crew and arms and ammunitions, gold and silver should also be cleared separately
irespective of whether for landing, for fransshipment or for being carried as same bottom cargo.
The IGM has to be filed within 24 hours after arrival of the ship/ aircraft. However, in the case of
vessel (ship) the manifest maybe delivered even before the arrival of the vessel. This is known as
‘prior entry import general manifest’. This system enables the importer 1o file Bills of Enfry and get
them assessed and pay duty so that the goods can be taken delivery soon after the unloading.

Section 30 in being provide for electronic filing of import manifest and also provide that the
commission of customs may, in cases where it is not feasible to deliver the import manifest by
presenting electronically, all the same to be delivered in any other manner.

Market Price [Section 2(30)]: Market price in relation to any goods means the wholesale price of
the goods in the ordinary course of trade in India.

Person-in-Charge [Section 2(31)]: means

1) Vessel Master

2)  Aircraft Commander or Pilot in Charge
3) Train Conductor or Guard

4)  Vehicle Driver

5) Other Conveyance Person in Charge

Prohibited goods [Section 2(33)]: Means any goods the import or export of which is subject to any
prohibition under this Act or any other law for the time being in force but does not include any such
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goods inrespect of which the conditions subject to which the goods are permitted to be imported
or exported have been complied with.

Say for example, Pornographic and obscene materials, Maps and literature where Indian external
boundaries have been shown incorrectly, Narcotic Drugs and Psychotropic Substances, Counterfeit
goods and goods violating any of the legally enforceable intellectual property right, Chemicals
mentioned in Schedule 1 to the Chemical Weapons Convention of U.N. 1993, Wild life products,
Specified Live birds and animals, Wild animals, their parts and products, Exofic birds except a few
specified ones, Beef, tallow, fat/oil of animal origin, Specified Sea-shells, Human skeleton.

37) Shipping Bill [Section 2(39)]: Shipping bills means a shipping bill referred to in section 50. Shipping
bill is the basic document for assessment of export duty. The exporter has to present shipping bill
for clearance of export goods through vessel or aircraft.

38) Smuggling [Section 2(39)]: “Smuggling”, in relation to any goods, means any act or omission which
will render such goods liable to confiscation under section 111 (improper importation) or section
113 (improper exportation).

39) Stores [Section 2(38)]: Stores means goods for use in a vessel or aircraft and includes fuel and spare
parts and other articles of equipment, whether or not forimmediate fitting.

40) Tariff value [Section 2(40)]: Tariff value in relation to any goods, means the tariff value fixed in
respect thereof under section 14(2) of the Act. The CBEC has the power to fix tariff values for any
class of imported goods or exported goods. Fixing the tariff value for any class of imported goods
or exported goods means the duty shall be chargeable with reference to such tariff value. (For
example, please refer the duty based on the % of tariff value under Central Excise).

41) Value [Section 2(41)]: “Value” in relation to any goods, means the value thereof determined in
accordance with the provisions of Section 14(1)(2) of the Act.

42) Vehicle [Section 2(42)]: Vehicle means conveyance of any kind used on land and includes a railway
vehicle.

43) Warehoused [Section 2(43)]: “Warehouse” means a public warehouse appointed under section
57 or a private warehouse licensed under section 58.

44) Warehouse Goods [Section 2(44)]: “Warehouse Goods” means goods deposited in a warehouse.

45) Warehouse Station [Section 2(45)]: “Warehouse Station” means a place declared as a warehousing
station under section 9.

Significance of Indian Customs Water under Custom Act, 1962
The significance of Indian Customs Waters is as under-

(i)  Any person who has landed from/ about to board/ is on board any vessel within Indian Customs
water and who has secreted about his person, any goods liable to confiscation or any documents
relafing thereto may be searched [Section 100];

(i)  Any person within Indian Customs waters, who has committed an offence punishable under section
132 or 133 or 135 or 135A or 136, may be arrested [Section 104];

(i) Any vessel within Indian custom water, which has been, is being, or is about to be, used in the
smuggling of any goods or in carriage of any smuggling goods, may be stopped [Section 106];

(iv) Any goods which are brought within the Indian customs waters for the purpose of being imported
from a place outside India, contrary to any prohibition imposed by or under this Act or any other
law for the time being in force, shall be liable to confiscation [Section 111(d)]; and

(v) Any vessel which is or has been within Indian customs waters is constructed, adapted, altered or
fitted in any manner for concealing for concealing goods shall be liable to confiscation [Section
115(1)(a)].
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The primary concept has been explained in the following diagram
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4.1.4 Circumstances of Levy

Section 12: Imported or Exported goods into or out of India is the taxable event for payment of the duty
of customs. Lot of problems was faced in determining the point at which the importation or exportation
takes place. The root cause of the problem was the definition of India.

The Supreme Court of India has given the landmark judgments in cases of Union of India v Apar Industries
Ltd (1999) and further in the case of Garden Silk Mills Ltd v Union of India (1999). The import of goods will
commence when they cross the territorial waters but continues and is completed when they become
part of the mass of goods within the country, and the taxable event being reached at the time when
goods reach the Customs barriers and Bill of Entry for home consumption is filed.

(A) Taxable event for Imported Goods

In the case of Kiran Spinning Mills (1999) the Hon'ble Supreme Court of India held thatimport is completed
only when goods cross the customs barrier. The taxable event is the day of crossing of customs barrier
and not on the date when goods landed in India or had entered territorial waters of India. Crossing
customs barrier:

when goods are imported into India even after the goods are unloaded from the ship, and even after
the goods are assessed to duty subsequent to the filing of a bill of entry, the goods cannot be regarded
as having crossed the customs barrier until the duty is paid and the goods are brought out of the limits
of the customs station.
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Hence, faxable event in case of imported goods can be summed up in the following lines:

The taxable event occur in the course of imports under the customs law with reference to the principles
laid down by the Supreme Court in the cases of Garden Silk Mills Ltd. v Union of India; and Kiran Spinning
Mills v CC:

i. Unloading of imported goods af the Customs Port—is not a taxable event
i. Date of entry into Indian Territorial Waters—is not a taxable event

ii. Date on which the goods cross the customs barrier - is a taxable event
iv. Date of presentation of bill of entry—is not a taxable event

No time limit for submission of bill of eniry after the delivery of Import General Manifest (IGM):

As per Section 46(3) of the Customs Act, 1962 a bill of entry may be presented at any time after the
delivery of import manifest or import report. Therefore, no fime limit has been fixed for submission of
bill of entry. Hence, no penalty can be imposed if there is delay in submission of Bill of Enfry. However,
cargo should be cleared from the wharf within 30 days of unloading.

Note: Bill of Entry can also be filed up to 30 days before the arrival of the goods in India. The classification,
valuation and duty can be checked and verified beforehand so that when the consignment arrives it
can be cleared immediately.

Provided that a bill of entry may be presented even before the delivery of such manifest or report, if
the vessel or the aircraft or vehicle by which the goods have been shipped for importation into India
is expected to arrive within thirty days from the date of such presentation. In case the vessel or aircraft
or vehicle do not arrive within 30 days of presentation of the bill of entry, the bill of entry so presented
shall stand cancelled.

(B) Taxable event for Warehoused Goods

The taxable event in case of warehoused goods is when goods are cleared from customs bonded
warehouse, by submitting EX-bond bill of entry. As per Section 1 5(1)(b) of the Customs Act, 1962, when
goods have been deposited into a warehouse, and they are removed there from for home consumption,
the relevant date for determination of rate of duty is the date of presentation of ex-bond bill of entry
(i.e. Sub-bill of Entry) for home consumption.

(C) Taxable event for Exported Goods

As per section 16(1) of the Customs Act, 1962, taxable event arises only when proper officer makes an
order permitting clearance (i.e. entry outwards) granted —Esajee Tayabally Kapasi (1995)(SC) and
loading of the goods for exportation took place under Section 51 of the Customs Act, 1962. In the case
of any other goods, on the date of payment of duty.

Therefore, export duty rate prevailing as on the date of entry outwards granted to the vessel by the
Customs Officer is relevant.

Example 3: An assessee submitted the shipping bill on Tst January 2016. At that time the export duty was
nil (i.e. duty free). Let export order (i.e. entry outwards) was granted on 5th January 2016. However, due
to some problems goods could not be loaded into ship. On 25th March 2016, the shipping bills were
voluntarily resubmitted by the assessee with the request to permit the shipment by a different vessel.
Subsequently, on 27th March 2016, let export order was granted. However, in the mean time the duty
at the rate of 10% ad valorem was levied with effect from 1st March 2016. Examine, whether exporter
is liable to pay duty?

Answer:

In the given case actual export took place only after revised shipping bill was submitted on 25th March
2016, for which entry outwards granted on 27th March, 2016. Hence, the rate prevalent as on the date
of entry outwards granted to the vessel is relevant for determination of rate of duty. Therefore, assessee
is liable to pay exportduty @10%.

Note: Export duties do not carry any cess.
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(D) Entry inwards to the vessel

The Master of the vessel is not to permit the unloading of any imported goods unfil an order has been
given by the proper officer granting Entry Inwards of such vessel. Normally, Entry Inwards is granted only
after the import manifest has been delivered. This entry inward date is crucial for determining the rate of
duty, as provided in section 15 of the Customs Act, 1962. Unloading of certain items like accompanied
baggage, mail bags, animals, perishables and hazardous goods are exempted from this stipulation.

(E) Entry outwards to the vessel

The vessel should be granted ‘Entry Outward’ . Loading can start only after entry outward is granted
under section 39 of Customs Act, 1962. Steamer Agents can file ‘application for entry outwards’ 14 days
in advance so that infending exporters can start submitting ‘Shipping Bills’. This ensures that formalities
are completed as quickly as possible and loading in ship starts quickly.

If the shipping bill has been presented before the date of enfry outwards of the vessel by which the
goods are to be exported, the shipping bill shall be deemed to have been presented on the date of such
enfry outwards. The provisions of this section shall not apply fo baggage and goods exported by post.

(F) Date of determination of Rate of duty and tariff valuation for Imported Goods

Date for determining the rate of duty and tariff valuation of imported goods will depend upon the
imported goods entered for home consumption and cleared from warehouse. The determination of
appropriate rate of duty and tariff valuation can be explained with the help of the following example:

Imported goods

'
v v

Clearance for home consumption Clearance from warehousing

{

The rate of duty and tariff

Bill of entry is Presented Bill of entry is presented valuation prevailing on the
Before the entry Inwards after the entry inwards of date on which a bill of entry
of the vessel Or arrival of the vessel or aircraft for home consumption is
aircraft or vehicle l presented will be applicable
The rate of duty and tariff The rate of duty and tariff
valuation prevailing on valuation prevailing on
the date of the entry the date on which the bill
Inwards of the vessel of entry in respect such
Or the date of arrival of clearance is presented
aircraft or vehicle will be applicable.

Note: The applicable exchange rate is the rate declared by the CBEC on the date of submission of Bill
of Entry. If more than one exchange of CEBC is available then consider the exchange rate which was
prevailed as on the date of submission of Bill of Entry.

(G) Date of determination of rate of duty and tariff valuation of export goods [Section 16]: According
to section 16 of the Customs Act, 1962, the provision relating to date for determination of rate of duty
and tariff valuation of export goods are as under —

(a) inthe case of goods entered for export under section 50, the date on which the proper officer
makes an order permitting clearance and loading of the goods for exportation under section 51.

(b) inthe case of any other goods, the date of payment of duty.
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The provision of section 16 shall not apply to baggage and goods exported by post.

(H) Clearance of goods from DTA to SEZ

In the case of Advait steel Rolling Mills Pvt. Ltd. vs. UOI [2012] 286 ELT 535(Mad), it is held that the
clearance of goods from DTA to Special Economic Zone are not chargeable to export duty either
under the SEZ Act, 2005 or under the Customs Act, 1962 on the basis of the following observations —

e The charging section needs to be construed strictly. If a person is not expressly brought within the
scope of the charging section, he cannot be taxed at all.

e SEZ Act does not contain any provision for levy and collection of export duty on goods supplied
by a DTA unit to a unit in a Special Economic Zone for its authorized operations. Since there is no
charging provision in the SEZ Act providing for the levy of customs duty on such goods, export duty
cannot be levied on the DTA supplier.

e Reading section 12(1) of the Customs Act, 1962 makes it apparent that Customs duty can be
levied only on goods imported into or exported beyond the territorial water of India.

Since both the SEZ unit and the DTA unit are located within the territorial waters of India, supplies from
DTA to SEZ would not attract Section 12(1).

() Determination of duty where goods consist of articles liable to different rates of duty [Section 19]:
Except as otherwise provided in any law for the fime being in force, where goods consist of a set of
articles, duty shall be calculated as follows,-

(a) articles liable to duty with reference to quantity shall be chargeable as per quantity.
(b) articles liable to duty with reference to value shall be chargeable to duty as under,-
 if such articles are liable with the same rate of duty then duty shall be levied at that rate;

 if the articles in the set are liable to duty at different rates then duty shall be calculated at
the highest of those rates.

(c) articles not liable to duty, then they shall also be chargeable to duty at the highest of the rates
specified in (b) above.

Duty where evidence of separate value of articles is available : If the importer produces evidence
to the satisfaction of the proper officer or the evidence is available regarding the value of any of
the arficles liable to different rates of duty, such article shall be chargeable to duty separately at
the rate applicable to it.

(J) Rate of Duty applicable to accessories, etc. supplied with imported article [Accessories (Condition)
Rules, 1963] : Certain accessories are sometimes compulsorily supplied with the main equipment. It
may be difficult to value such accessories and to assess them separately or to charge duty on them
when no additional consideration is involved in normal course. In such case, if any accessories of,
spare parts and maintenance implements for, any article are imported along with that article,
then such accessories/spare parts and maintenance implements shall be chargeable at the same
rate of duty as that article, if the proper officer is satisfied that in the ordinary course of frade, -

(a) such accessories, parts and implements are compulsorily supplied with that article; and

(b) no separate charge is made for such supply, their price being included in the price of that
arficle.
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(K) Circumstance under which no duty will be levied

(i)  No duty will be levied on pilfered goods under section 13 of the Customs Act. If any imported
goods are pilfered after the unloading thereof and before the proper officer has made an
order for clearance for home consumption or deposit in a ware house, then the importer shall
not be liable to pay the duty leviable on such goods.

(i) No duty will be levied when the goods are damaged or deteriorated before or during the course
of their unloading, where it is shown to the satisfaction of the Assistant or Deputy Commissioner
of Customs (Section 22).

(i) No duty will be levied in case of warehoused goods, when the goods are damaged before
their actual clearance from such warehouse, where it is shown to the satisfaction of the Assistant
or Deputy Commissioner of Customs (Section 22).

(iv) No duty will be levied in case of goods lost or destroyed due to natural causes like fire, flood,
etc. suchloss may take place at any time before the clearance of goods for home consumption.
The loss may be at the warehouse (Section 22).

(v) No duty will be levied in case of goods abandoned by importers. Sometimes it may so happen
that importer is unwiling or unable to take delivery of the imported goods due to the following
reasons:

¢ the said goods may not be according to the specification,
¢ the goods may have been damaged during voyage,
* there might have been breach of confract.

In all the above cases the importer has to relinquish his fitle to the goods unconditionally and
abandon them. The relinquishment is done by endorsing the document of fitle o the goods in
favour of the Principal Commissioner or Commissioner of Customs along with invoice.

(vi) No duty will be levied, if the Central Government is satisfied that it is necessary in the public
interest not to levy import duty by issuing the notification in the Official Gazette.

(L) Self-assessment of Customs Duty (Section 17 of the Customs Act, 1962, w.e f. 8-4-2011)

The importer or exporter shall self-assess the duty leviable on imported or exported goods respectively
(except where goods are to be cleared as ‘stores’ for supply to vessels or aircrafts without payment of
duty and without assessment under section 85 of Customs Act, 1962) as per section 17(1) of the Customs
Act, 1962. The procedure of self assessment is same for imports and exports. Importer importing goods
is required fto submit Bill of Entry under section 46 of Customs Act, 1962. Exporter is required to submit
shipping bill at the time of export under section 50 of Customs Act, 1962. Bill of Enfry and Shipping
Bill must be submitted electronically, unless manual sulbmission is specifically permitted by Principal
Commissioner or Commissioner of Customs.

Verification by proper officer

The self assessment may be verified by ‘proper officer’ by examining or testing the goods [section
17(2) of Customs Act 1962, w.e.f. 8-4-2011]. For verification of self assessment, ‘Proper Officer’ may
ask importer, exporter or any other person (i.e. Customs House Agent or person who has purchased
goods on high seas sale basis) fo produce any contract, broker’'s note, insurance policy, catalogue
or other documents whereby duty payable can be ascertained and to furnish further information for
ascertainment.

Re-assessment

The proper officer can ask for only those documents which are within the powers of importer or exporter
or other person fo furnish [section 17(3) of Customs Act 1962, w.e.f. 8-4-2011]. On Such verification,
‘proper officer’ may re-assess the Bill of entry. Such re-assessment would be without prejudice to any
other action which may be taken under Customs Act [section 17(4) of Customs Act, 1962, w.e.f.8-4-
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2011]. If the importer or exporter accepfts in writing the reassessment made by proper officer about
classification or valuation or exemption or concession, then no question of issuing any formal order
arises.

Speaking order

Where the importer or exporter does not accept the re-assessment in writing, the proper officer shall
pass a speaking order within 15 days from the date of re-assessment of ‘Bill of Entry’ [section 17(5) of
Customs Act, 1962 w.e.f. 8-4-2011].

Audit by proper officer at his office or premises of importer or exporter

If the goods are not taken for verification of self assessment, the goods will be allowed to be cleared
from customs. However, later, proper officer may audit the assessment of duty. Such audit can be
done either in the office of proper officer or at the premises of importer, as may be expedient [section
17(6) of Customs Act, 1962 w.e.f. 8-4-2011]. Subsequent to such audit, demand for differential duty
and inferest can be made under section 28 of Custom Act 1962. This section also makes provisions in
respect of penalty for such short payment.

General provisions

Assessment includes provisional assessment, self-assessment, re-assessment and any assessment in
which the duty assessed is Nil [section 2(2) of Customs Act, 1962 as substituted w.e.f. 8-4-2011].

As per section 2(34) of Customs Act, ‘proper of