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President’s Message

efore GST Banking services was charged a 15% service tax which
Blater on got increased to 18% under GST. Like insurance, banking

services became more expensive to the customers due to increase
in taxes. Banking sector is one of the most important sectors in India.
It contributes nearly 7.7% towards GDP. It is one of the largest service
sectors in India. The implementation of GST causes a major impact on
banking sector resulting in shifting from the way they had been operating
earlier.

Hospitality and tourism industry in India is expected to rise from Rs.15.24
lakh crore in 2017 to Rs.32.05 lakh crore by 2028. Implementation of
GST has helped the sector by reducing costs for customers, harmonizing
taxes, and reducing business transaction costs, but has its own set
of challenges. GST in hotel industry is charged in slabs and the most
luxurious segment is being charged with a GST of 18%.

We have to understand that imposition of GST on Service Sector is
a complicated issue as there are wide variety of services offered and
hairline difference persist between one and the other. Though imposition
of GST would have positive impacts like avoidance of double taxation,
more clarity on taxation in case of some specific industries, benefits of
repairs and maintenance and various others. But industry specific issues
have also be touched upon. We are happy to address some industries
through this handbook.

I would like to congratulate, Team - Tax Research for conceptualizing
and publishing this handbook on “GST on Service Sector” - Banking,
Insurance, Hotel, Utility, Transport and Tourism. It is short, crisp and very
relevant. Thanks to the Resource pool as well. Keep shining.

A” the best. C_‘

CMA Ashwinkumar G. Dalwadi
President



Vice President’s Message

publishing a handbook on “"GST on Service Sector”. The GST operates

as a destination-based tax, it's crucial to note that it's levied where
services are consumed rather than where the same is produced. This
approach offers a more multifaceted understanding of service taxation,
considering the diverse range of services from hospitality to IT.

I am happy to note that, the Tax Research Department of the Institute is

As of 2023, businesses with an annual turnover exceeding Rs. 20.00
Lakh for services and Rs. 40.00 Lakh for goods are required to register
for GST. However, businesses below this threshold can opt for voluntary
registration which can be particularly beneficial for service providers to
access advantages like Input Tax Credit and offsetting their input tax.

Recognizing the complexity of implementing GST in the service sector due
to the wide variety of services offered and precise differences between
them, it's essential to address industry-specific challenges. While GST
imposition brings benefits such as eliminating double taxation, providing
clarity on taxation for specific industries and facilitating benefits for repairs
and maintenance, it also raises industry-specific issues. This handbook
aims to address some of these challenges which is a commendable
imitative.

Congratulations to the Tax Research Department team for conceptualizing
and publishing the “"GST on Service Sector” handbook. Special thanks to
the members of the Indirect Taxation Committee and Resource Pools.
Wishing the publication every success.

With warm regards,
e

CMA Bibhuti Bhusan Nayak

Vice President



Chairman’s Message

India is a strong services-led economy with the sector generating a
significant chunk of employment opportunities and contributing to the
GDP. Services sector contributes over 50 per cent to India’s GDP. While
Covid-19 pandemic has had an adverse impact on most sectors of the
economy, the services sector has been the worst affected as its’ share in
India’s GVA declined from 55 per cent in 2019-20 to 53 per cent in 2021-
22, though it is recovering slowly now. Some of the core areas of service
are IT and ITES, banking and financial services, outsourcing, research
and development, transportation, telecommunications, real estate and
professional services.

Some of the positive impacts of GST on service providers would be like
Clear distinction between goods and services; Streamlining of taxation
for intra-state service providers; Input credit facility; Regularised return
filing. While a shorter timeline for filing returns might seem overwhelming,
regularisation in return filing will result in better streamlining of taxes.
Since all these returns are required to be submitted online through a
common portal provided by GSTN, the process is simplified and will help
the government weed out regular defaulters. This in turn will result in a
major boost in the contribution of the Service sector to the GDP. Even
various sectors have very different impact on the imposition of GST.
Sector wise the impact of Imposition of GST has been addressed in this
book. Hope you would find this publication valuable.

I congratulate Team - Tax Research for bringing out the handbook on the
impact of GST in “Service Sector”. Commendable job by the entire Team.
My best wishes to Taxation Committee for its all future endeavours.

CMA Rajendra Singh Bhati
Chairman - Indirect Taxation Committee



Preface

Indirect taxes have always been contributing majorly to the
Government’s Revenue. Services solely contribute a major part of
the whole Gross Domestic Product (GDP), subsequently; it shows
the major contribution of Services in taxes also. Service sector does
not only dominate the GDP contribution but attracts the foreign
investment towards the Indian Economy. Service Sector contributes
significantly in export as well as provides a large scale employment.
India’s services sector covers a wide variety of activities such as
trade, hotel and restaurants, transport, storage and communication,
financing, insurance, real estate, business services, community, social
and personal services, and services associated with construction

Despite adding enormously to the economy of India, initially, the
service industry was debarred from the benefit of the composition
levy under GST. Composition benefit was made available to the service
industry only vide notification no. 2/2019- Central Tax (Rate) dated
7th March 2019 effective from 1st April 2019. A registered person
engaged in the supply of services or engaged in the supply of goods
or services having an aggregate turnover limit up to INR 50 Lakhs
in the preceding Financial Year is eligible for benefit of composition
scheme.

Some of the major chunk of services like, Banking, Insurance, Hotel
Industry, Utilities, Transport, Tourism all have been effected by it in
some way or the other. This handbook, tries to address such issues.
We are also grateful CMA Rohit Kumar Singh who has contributed
whole heartedly for this publication.

Thank You.

Tax Research Department
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CHAPTER [\]]

INTRODUCTION
Infroduction to applicability of GST on Service Sector:

The introduction of GST is truly a game changer for Indian
economy as it has replaced multi-layered, complex indirect tax
structure with a simple, fransparent and technology-driven fax
regime. It has infegrated India info a single, common market
by breaking barriers to inter-State trade and commerce. By
eliminating cascading of taxes and reducing transaction costs,
it has enhanced ease of doing business (India’s ease of doing
business ranking has improved several notches in last 2 years)
in the country and provided an impetus to —"Make in India”
campaign. GST will result in —"ONE NATION, ONE TAX, ONE
MARKET”.

India’s services sector withessed a swift rebound in FY22 driven
by growth in the contact intensive services sub-sector, which
bore the maximum burden of the pandemic. This sulbsector
completely recovered from the pre-pandemic level in Q2 of
FY23, driven by the release of pent-up demand, ease of mobility
restriction, and near-universal vaccination coverage.

Going forward, strong momentum growth and an upftick in
the High-Frequency Indicators (HFIs) for the contact-intensive
services sector reflect a strong growth opportunity in the next
fiscal. PMI services, indicative of service sector activity, has also
withessed a strong rebound in recent months with the retreating
of the price pressures of inputs and raw materials.

India has been a major player in services trade, being among
the top ten services exporting countries in 2021, having increased
its share in world commercial services exports from 3 per cent
in 2015 to 4 per cent in 2021. India’s services exports have
remained resilient during the Covid-19 pandemic and amid
current geopolitical uncertainties, driven by higher demand for
digital support, cloud services, and infrastructure modernisation
catering to new challenges.

Tax Research Department The Institute of Cost Accountants of India 1
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To ensure the liberalisation of investment in various industries, the
Government has permitted 100 per cent foreign participation
in felecommunication services including all services and
infrastructure providers, through the Automatic Route. The FDI
ceiling in insurance companies was also raised from 49 to 74 per
cent. Measures undertaken by the Government, such as the
launch of the National Single-Window system and enhancement
in the FDI ceiling through the automatic route, have played a
significant role in facilitating investment.

With the waning of the pandemic and external shocks on
account of the Russia-Ukraine conflict, there is evidence of
improvement in the performance of various services sub-sectors.
The hotel industry is thriving with improvements in occupancy
rate, increase in the Average Room Rate (ARR) and rise in
Revenue Per Available Room (RevPAR) which are now much
nearer to the pre-pandemic level of FY20. The tourism sector is
also showing signs of revival, with foreign tourist arrivals in India in
FY23 growing month-on-month with the resumption of scheduled
international flights and the easing of Covid-19 regulations. The
Real Estate sector has witnessed resilient growth in the current
year, with housing sales and the launch of new houses surpassing
in Q2 of FY23 the pre-pandemic level of Q2 of FY20. Information
Technology-Business Process Management (IT-BPM) and the
E-commerce industry have been exceptionally resilient during
the Covid-19 pandemic, driven by accelerated ftechnology
adoption and digital transformation. The Government’s push
to boost the digital economy, growing internet penetration,
rise in smartphone adoption and increased adoption of digital
payments have also given a renewed push to these industries.
The introduction and piloting of Central Bank Digital Currency
(CBDC) will also provide a significant boost to digital financial
services. They may lay the framework for another generation of
financial innovation.

The Covid-19 pandemic hurt most sectors of the economy,
with the effect particularly profound for contact-intensive
services sectors like tourism, retail frade, hotel, entertainment,
and recreation. On the other hand, non-contact services such
as information, communication, financial, professional, and
business services remained resilient. However, the services sector
withessed a swift rebound in FY22, growing Year-on-Year (YoY)
at 8.4 per cent compared to a contraction of 7.8 per centin the
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previous financial year. The improvement was driven by growth

in the 'Trade, Hotel, Transport, Storage, Communication and
Services related to broadcasting’ sub-sector, which bore the
maximum burden of the pandemic. The growth momentum has
continued in FY23 as well. As per the First Advance Estimates,
Gross Value Added (GVA) in the services sector is estimated to
grow at 9.1 per cent in FY23, driven by 13.7 per cent growth in
contact-intensive services sector.

Figure X.1: Broad-based growth in the Services sector

EZZZAGVA in Services sector YoY growth (RHS)
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Source: NSO, MOSPI

Foreign Direct Investment (FDI) in Services

The World Investment Report 2022 of UNCTAD places India as
the seventh largest recipient of FDI in the top 20 host countries
in 2021. In FY22 India received the highest-ever FDI inflows of
US$ 84.8 billion including US$ 7.1 billion FDI equity inflows in the
services sector. To facilitate investment, various measures have
been undertaken by the Government, such as the launch of
the National Single-Window system, a one-stop solution for
approvals and clearances needed by investors, entrepreneurs,
and businesses. To ensure the liberalisation of investment in
various industries, the Government has permitted 100 per cent
foreign participation in telecommunication services, including
all services and infrastructure providers, through the Automatic
Route.The FDI ceilingininsurance companies was also raised from
49 to 74 per cent, under Automatic Route. Further, Government
has allowed 20 per cent foreign investment in Life Insurance
Corporation (LIC) under the automatic route.

(Source - https://www.indiabudget.gov.in/feconomicsurvey/
doc/eschapter/echapl10.pdf)
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Services currently contribute more than 55 per cent of the GDP
of India. This sector has been taxed for more than 2 decades
now. Such Imposition of tax on services require legislative power
to impose tax, as well as clear articulation of the subject matter
of such tax. Even though Constitution of India Vide Entry 97 of
the Union List permits the Union Government to impose a tax on
services, the Constitution has been amended in 2004 to intfroduce
Entry 92C in the Union List in Schedule VII. Despite all this progress,
service tax continues to reside in Chapter V (Chapters V-A and
V1) of Finance Act, 1994.

Service tax was understood as a fax on an active form of service
being performed by a service provider to a service receiver.
Upon infroduction of the negative tax regime from July 2012, the
entire concept of “service” underwent a change where the law
provided that tax would apply on any activity performed by one
person for another for a consideration.

For an activity to remain beyond the reach of service tax under
the law effective from July 2012, it was required to be found in
any one of the following three :

v’ Covered under Exclusion list of the definition of service; or
v Negative list of services; or
v Mega exemption notification.

Some Critical aspects of Taxation of Services:

1. Dual Taxation of Services: There are certain services, where
the nature of the definition contained in the statutes brought
the incidence of VAT as well as service tax to be imposed on
the same transaction. For example — sale of software along with
license to use, Sale of food by restaurants, etc.

2. Tax on overlapping value of services: Where the value of
taxable portion of the contfract sum was unevenly bifurcated by
the respective tax laws — VAT and service tax — such that the tax
was computed on a taxable base that extended beyond 100%
of the contract sum. For example supply of food and beverage
is liable to VAT on the entire value paid by customer, and at
the same time, service tax is leviable on 40% of the same value.
Another example could be works contracts that are liable to VAT
on 65% to 75% of the confract sum and service tax is liable on 40
to 60% of the said contract sum.
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CHAPTER (i}

GST PROVISIONS APPLICABLE TO SERVICES SECTOR:

Important Definitions and Key Terms:
Services:

Under the CGST Act, 2017, services is defined by section 2(102)
as under :

“services’”” means anything other than goods, money and
securities but includes activities relating to the use of money
or its conversion by cash or by any other mode, from one
form, currency or denomination, to another form, currency or
denomination for which a separate consideration is charged;

Explanation — For the removal of doubts, it is hereby clarified
that the expression “services” includes facilitating or arranging
fransactions in securities.

(Inserted vide the Central Goods and Services Tax (Amendment)
Act, 2018 read with Notification No. 02/2019- Central Tax dated
29.01.2019 - w.e.f. 01-02-2019.)

% The definition can be interpreted as under -

O Servicesinclude transactions in money but does notinclude
money and securities;

O Services do not include transaction in money other than
an activity relating to the use of money or its conversion
by cash or by any other mode, from one form, currency or
denomination, to another form, currency or denomination
for which a separate consideration is charged.

% The definition has two parts to it, that is:
O What services "means’”; and
O What services "excludes”.

% As stated earlier, express exclusion of ‘something’ pre-

Tax Research Department The Institute of Cost Accountants of India 5
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vsupposes its inclusion of that thing. Now, in this definition:

O The word “service"” is defined with the use of the word
‘means’. In doing so, the GST Law seeks to be restrictive. It
also denies to any person, an opportunity to entertain any
other meaning even if it is well known and well understood
in frade or in preceding tax legislations;

O secondly, service means ‘anything’. Anything includes
‘everything’ and excludes ‘nothing’. If that is what service
means, then everything is a service. For something not to be
aservice it must come within the express exclusion provided
by the same definition section or elsewhere in the statute;

O fthirdly, when the words in the definition ‘anything other
than goods’, are read together, the scope of ‘anything’ is
curtailed by ‘all things’ that fit in the definition of goods.

The Central Goods and Services Tax (Amendment) Act, 2018
read with Notification No. 02/2019- Central Tax dated 29.01.2019
has inserted an Explanation in the definition of service —For the
removal of doubts, it is hereby clarified that the expression
“services” includes facilitating or arranging fransactions in
securities. The amendment has been made with effect from 1st
February 2019.

The definition of services is to be read along with the definition of
“"goods” which is defined as per Sec 2(52) of the Central Goods
and Services Act, 2017. It is pertinent to examine the definition of
‘Goods’ which is as under:

“Goods’” means every kind of movable property other than
money and securities but includes actionable claim, growing
crops, grass and things aftached to or forming part of the land
which are agreed fto be severed before supply or under the
contract of supply;

The above definition of “goods” is well understood in frade
parlance as well as in faxation regime. Having said that ‘every
kind of movable property’ is goods, to state that “other than
money and securities” makes it very clear that securities are
movable property but deliberately excluded from being
regarded as goods. In other words, certain things which are
admittedly goods, for the limited purpose of GST, will be treated
as if they are services. However, the definition of service very
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s
precisely excludes money and securities from its ambit. Hence,
money and securities are neither ‘goods’ nor ‘services’ for the
purpose of GST Law.

Therefore, according to the GST law, services are of three kinds:
¥ Those services that are commonly understood as services;
% Those that are goods but are to be treated as services;

#* Transaction in money in the nature of an activity relating
to the use of money or its conversion for which a separate
consideration is charged. E.g. Conversion of Rupees to US
dollars

Meaning and scope of supply — Sec 7 of the CGST Act,
2017

(i) Supply includes
(d) Schedule ll, in respect of matters mentioned therein, shall

apply for determining what is, oris to be freated as a supply
of goods or a supply of services.

(2) Schedule Il of the CGST Act determines two things:
% What is — supply of goods or supply of services; and

% What is to be treated as — supply of goods or supply of
services.

‘supplies’, ‘goods’ and ‘services’ cannot be read as individual
terms with their meanings available in sections 7, 2(52) and
2(102), respectively.

Schedule ll describes 18 types of transactions and declares them
to be treated as either supply of goods; or as supply of services.
On a careful consideration of each of the seven Entries in this
Schedule, the following key inferences can be made:

5 classes of transactions will be treated as supply of goods and
the balance 13 transactions will be treated as supply of services
and none of these 5 transactions are supply of goods’;

Amendment to Sec 7 - Definition of “Supply” - Insertion of Section

7(1)(aa)

A new sub-clause has been inserted in Section 7 of the Central

Tax Research Department The Institute of Cost Accountants of India 7
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Goods and Services Tax Act, 2017 -

Section 7(1)(aa) the activities or transactions, by a person, other
than an individual, to its members or constituents or vice-versa,
for cash, deferred payment or other valuable consideration.

Explanation - For the purposes of this clause, it is hereby clarified
that, notwithstanding anything contained in any other law for
the time being in force or any judgment, decree or order of
any Court, tribunal or authority, the person and its members or
constituents shall be deemed to be two separate persons and
the supply of activities or transactions inter se shall be deemed
to take place from one such person to another;

A retrospective amendment (w.e.f. July 1, 2017) is made by
inserting a new clause ‘(aqa)’ after clause (a), in Section 7(1) of
the CGST Act to widen the scope of term ‘supply’ by including
therein activities or fransactions of supply of goods or services or
both between any person (other than individual) to its members
or constituents or vice versa for cash, deferred payment or other
valuable consideration.

Further, an explanation is included that the person and its
members or constituents shall be deemed to be two separate
persons and overriding effect has been given to the said
explanation over anything contained in any other law for the
time being in force and even to the judgements of any Court,
Tribunal or any other authority.

Consequently, Para 7 of Schedule Il of the CGST Act has been
proposed to be deleted retrospectively (w.e.f. July 1,2017) which
is related to ‘supply of goods by unincorporated associations or
body of persons to a member thereof for cash, deferred payment
or other valuable consideration’ being activity/ transaction
freated as supply of goods.

Supply of Services:

1. The phrase “supply of services” has been earlier discussed,
whereas, certain aspects in the definition of supply in relation
to services may be discussed for the following reasons:

O Firstly, services include transactions involving goods and
freated as services, for the purposes of GST.
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O Secondly, when transactions involve both goods omd: ;

services (composite) uniformity in application of the rules of
supply maybe in doubt.

O Thirdly, fransactions involving goods which are tangible
and are more easily verifiable during their supply, whereas,
fransactions involving services lack this element of
verifiability.

O Lastly, the words used to define supply such as sale, disposal,
fransfer, rental, lease, etc. appear to originate in relation to
goods, but extended to apply to services also.

2. Services being defined as '‘anything other than goods’, but
are not opposite of goods. In fact, it implies that ‘goods’ are
but a sub-sect carved out of the super-sect that is ‘services’.
In relation to services, supply refers to ‘services treated as
services', as well as ‘goods treated as services'. While it is easy
to relate to services that are freated as services, it requires a
certain degree of mental alertness when considering goods
that are treated as services.

3. Section 7(1) of the CGST Act, 2017 states that:
“For the purposes of this Act, the expression “Supply” includes:

(a) all forms of supply of goods or services or both such as sale,
transfer, barter, exchange, licence, rental, lease or disposal
made or agreed to be made for a consideration by a
person in the course or furtherance of business;

(b) the activities or transactions, by a person, other than an
individual, to its members or constituents or vice-versa, for
cash, deferred payment or other valuable consideration
(inserted vide Finance Act 2021 with refrospective effect
from 01-07-2017)

(c) import of services for a consideration whether or not in the
course or furtherance of business;

(d) the activities specified in Schedule |, made or agreed to be
made without a consideration; and

(e) the activities to be treated as supply of goods or supply of
services as referred to in Schedule II.” (effective date yet to
be notified)

Tax Research Department The Institute of Cost Accountants of India 9




Handbook on Service Sector

Of the 8 words used in section 7(1)(a) to describe the various
forms of supply, one needs to examine as to whether they are
exhaustive or illustrative, and whether there is any order or
method in their enumeration.

1.sale,
. transfer,

. barter,

. license,

2

3

4. exchange,
5

6. rental,

7

.lease; or
8. disposal

The use of the phrase “such as” in section 7(1)(a) of the CGST
Act, 2017 indicates that they are not exhaustive. As regards the
order or method, ‘sale’ at the one end and ‘disposal’ at the far
end, appear to represent a continuum of various forms of supply
in between and that too in a descending order. The descending
order is with respect to completeness of the ingredients required
to constitute supply. Hence, the word ‘sale’ appears to be
used in ifs widest form and embodies all ingredients involved in
constituting an absolute sale. Supply, therefore, must be given
a very wide meaning covering all transactions of transfer of
property in them. The phrase “in the course or furtherance of
business” is the measure of purpose behind such supply.

4. Tabular depiction of the words used & their ingredients of
completeness:

Form of Inter  Consideration | Willing : Willing = Permanent : Valid
in terms of

Supply vivos money buyer :seller : nature object

Sale Y Y Y Y Y Y

Transfer Y Y Y Y/N Y Y

Barter Y N Y Y Y Y
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Form of Inter . Consideration = Willing | Willing = Permanent = Valid
in terms of

Supply vivos money buyer :seller : nature object

Exchange Y N Y Y Y Y
License Y Y Y Y N Y
Rental Y Y Y Y N Y
Lease Y Y Y Y N Y
Disposal Y Y N Y Y Y/N

5. Sale of goods is well understood and in GST, and stands further

expanded by the inclusion of ‘barter’ and ‘exchange’ in the
definition of supply. In other words, fransactions that fail to
safisfy the test of sale for want of money-consideration do not
escape being taxed under GST.

8. Section 8 of the CGST Act, 2017 provides that the tax liability

on a composite or a mixed supply shall be determined in the
following manner, namely:

A composite supply comprises of two or more supplies, one
of which is a principal supply, shall be tfreated as a supply of
such principal supply; and

A mixed supply comprises of two or more supplies which shall
be treated as a supply of that particular supply which attracts
the highest rate of tax.

9. A composite supply is defined under section 2(30) of CGST Act,

10.

2017: "Composite Supply” means a supply made by a taxable
person to arecipient consisting of two or more taxable supplies
of goods or services or both, or any combination thereof,
which are naturally bundled and supplied in conjunction with
each other in the ordinary course of business, one of which is
a principal supply.

In Section 2(90) of the CGST Act, 2017, “principal supply” has
been defined as supply of goods or services which constitutes
the predominant element of a composite supply and to
which any other supply forming part of that composite supply
is ancillary.

Tax Research Department The Institute of Cost Accountants of India 11




TS

11.

Handbook on Service Sector

12.

13.

In terms of Section 2(74) of the CGST Act, 2017, “mixed
supply” means two or more individual supplies of goods or
services, or any combination thereof, made in conjunction
with each other by a taxable person for a single price where
such supply does not constitute a composite supply.

The concept of ‘naturally bundled services' under section
66F of the Finance Act, 1994 is similar to the definition of
composite supply under CGST Act. So, in order to understand
composite supply, one may go back and evaluated the
concept of “naturally bundled services” under section 66F of
the Finance Act 1994,

The following guiding principles could be adopted to
determine as to whether a supply would be a composite
supply or a mixed supply.

However, every supply should be independently analysed as

follows:
Description Composite Mixed
Supply Supply

Naturally bundled Yes No
Taxable supplies Yes Yes / No
Supplied fogether Yes Yes
Bundling in the ordinary course of business Yes No
Can be supplied separately No Yes
One is predominant supply for recipient Yes No
Other supply is not ‘aim in itself’ of recipient Yes No
Each supply priced separately Yes No
Combinations:
v’ All supplies are goods Yes Yes
v All supplies are services Yes Yes
v One supply is of goods and other supply is

Services Yes Yes

14.

12

As regards verifiability of service performance or completion,
one may refer to section 13 of the CGST Act, 2017. It is an
admitted fact that performance or completion of service is
not open to verification. It is for this reason, that in respect
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15.

of services, from a careful reading of section 13(2)(a) read

with section 31(2), it can be inferred that the Government,
through the CGST Rules, 2017, has prescribed a fime limit of
30 days within which the invoice is required to be issued in
respect of supply of services and 45 days for banking and
financial institutions. Note the phrase “...... if the invoice is
issued within the prescribed period” in section 13(2)(a) of
the CGST Act, 2017. When the invoice is issued within such
‘prescribed period’, the actual performance or completion

of the service is immaterial.

It is important to mention that the word ‘supply’ includes
import of a service, made for a consideration (as defined
in Section 2(31)) of the CGST Act and whether or not in the
course or furtherance of business. This implies that import
of services even for personal consumption would qualify
as ‘supply’ and therefore would be liable to tax. This would
not be subject to the threshold limit as tax is expected to be
payable on reverse charge basis, and the threshold limits do
not apply in case of supplies aftracting tax onreverse charge
basis.

2. Levy and Composition

1.

Section 9 of the CGST Act deals with levy of tax and the
language appears clear and unambiguous. The ingredients
for incidence of tax are:

O Supply of goods and / or services (except on the supply of
alcoholic liquor for human consumption),

O Tax will be levied on supply of petroleum crude, high
speed diesel, motor spirit (petrol), natural gas and aviation
turbine fuel only with effect from such date as may be
noftified by the Government after recommendation of the
Council;

@)

In an intra-State transaction;

@)

Value determined as per Section 15;

@)

At arate specified by Notification, but not exceeding 40%
(20% for State and 20% for Centre);

The collection of this tax would be in a manner ‘as may be
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prescribed’.

2,

Taxableeventisthatevent,uponthehappeningoroccurrence
of which the incidence of tax gets aftached to the subject-
maftter of tax. Only upon release of this encumbrance, can
any further use or appropriation be permitted.

The CGST Act poses a challenge to identify the subject-matter
of the incidence. The difficulty is not in knowing ‘when’ the
infra-State supply occurred but in identifying on ‘what’ this
encumbrance attaches to. Levy of tax is when the taxing
ingredients prescribed in the law are found in the facts of a
tfransaction.

Levy of tax is not over a period of time but at a point in time
when the ‘taxable event’ occurs which is supply of good or
services. The levy of CGST-SGST or IGST may be decided by
applying the following steps

2: Categorize
Supply
=5Supply - actual or
implied

=Services =5Specified for
goods

=Specified for

zervices

=Goods
=Goods as services
=Place — inter-State
or intra-3tate

1: Classify 3: Crystalize
Subject of tax Timing

Composition Levy for Service Providers:

1.

14

Section 10 of the CGST Act provides for the payment of
taxes under a composition scheme, that is, payment of tax
by a taxable person at a lower rate on the value of taxable
supplies without the benefit of availing input tax credit, but
with certain restrictions as under:

a. the taxable person is not engaged in supply of services
(other than a restaurateur);

b. the taxable person does not make any supply which are
not liable to tax under the Act;

c. the taxable person does not make any inter-State outward
supplies of goods;
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d. the taxable person does not make any supply of goods:
through an e-commerce operator required to collect tax
at source (TCS) under section 52;

e. the taxable person is not a manufacturer of notified goods.

2. Composition scheme would become applicable for all the
business verticals having separate registrations within the
State and all other registrations outside the State which are
held by the person with same PAN.

3. Taxable person opfing to pay tax under the composition
scheme is prohibited from collecting tax on the outward
supplies

4. This facility is not applicable to casual taxable persons or non-
resident taxable persons.

5. This facility is available up to the limit of aggregate turnover
of Rs 75 lacs [vide Notification No. 8/2017-Central Tax dated
June 27,2017 & Nofification No. 2/2017-Union Territory Tax
dated June 27,2017]. But as stated above, a service provider
(other than a restaurateur) cannot avail the benefit of
Composition tax, and has to compulsorily operate under
regular tax compliance.

It is pertinent to mention that the Central Government vide
Notification No. 46/2017-Central Tax dated October 13,2017
has revised the turnover limit for Composition Levy from Rs 75
lakhs to Rs 1 crore. And Further vide Notification No 14/2019
— Cenftral Tax dated March 7, 2019 the said limit is further
enhanced to Rs 1.50 crores. For the States of Arunachal
Pradesh, Manipur, Meghalaya, Mizoram, Nagaland, Sikkim,
Tripura and UHtarakhand. For these States the threshold for
opting for composition scheme shall be Rs 75 lakhs. The said
change is effective from 1st April 2019.

Thus, an eligible registered person, whose aggregate turnover
in the preceding financial year did not exceed Rs 1 crore,
may opt to pay tax under composition levy at prescribed
ratesi.e. 1%, 2.5%, 0.5% as the case may be under respective
Acts.

6. It is important to note that for any tax payable under
reverse charge mechanism, the option of payment under
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Composition scheme will not be available. In other words,
a taxable person opting for composition scheme will be
required to pay tax on supplies taxable under RCM at regular
rates and not the composition rate. Further, such person shall
not be eligible to claim Input tax credit of tax so paid under
reverse charge mechanism.

Special scheme for Service Providers-

In view of Inserted by The Finance (No. 2) Act, 2019 (23 of 2019)
with effect from 01/01/2020, aregistered person whois not eligible
to opt to pay tax under sub-section (1) and sub-section (2) of
Section 10, and whose aggregate turnover in the preceding
financial year did not exceed fifty lakh rupees may opt to pay
tax at the rate not exceeding three per cent. of the furnover in
State or turnover in Union territory.

Restrictions on Opting for aforesaid Scheme -

The scheme of payment of 6% tax is not applicable to below
category of taxpayers, if the registered taxpayer is —

1. engaged in making any supply of goods or services which
are not leviable to tax under this Act;

2. engaged in making any inter-State outward supplies of
goods or services;

3. engaged in making any supply of goods or services through
an electronic commerce operator who is required to collect
tax at source under section 52;

4., a manufacturer of such goods or supplier of such
services as may be noftified by the Government on the
recommendations of the Council; and

5. a casual taxable person or a non-resident taxable person:

Composition scheme would become applicable for all the
business verticals having separate registrations within the State
and all other registrations outside the State which are held by the
person with same PAN

3. Nature of Supply
Intra-State Supply are liable to CGST/SGST while Inter State Supply
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is liable for IGST. Therefore, it is pertinent to understand what is

Inter/Infra State supply.

A supply shall be intra-State (liable to CGST, SGST) where the
location of the supplier and place of supply are in the same
State (or Union Territory) except to SEZ units/ developers. In any
other case, the supply would be treated as an inter-State supply,
liable to IGST.

Where the supply is ‘to’ or ‘by’ an SEZ developer or unit, then
such supply will always be treated as inter-State supply.

Section 7 and 8 of IGST Act provides the definition of Inter and
Infra State supplies. Same meaning is assigned to Intra State
supplies of goods and services in the CGST Act,2017 vide Section
2 (64) and (65) of the CGST Act respectively.

Therelevant extract of Section 7 and 8 of IGST Act, 2017 inrespect
of Intra/ Intra State supplies of services respectively are as under:

“Inter-State Supplies — Section 7 of the IGST Act, 2017:

Subject to the provisions of section 12, supply of services, where
the location of the supplier and the place of supply are in—

two different States;
two different Union territories; or
a State and a Union territory,

shall be treated as a supply of services in the course of inter-State
frade or commerce.

Supply of services imported into the territory of India shall be
freated to be a supply of services in the course of inter-State
frade or commerce.

Supply of goods or services or both, —

when the supplier is located in India and the place of supply is
outside India;

to or by a Special Economic Zone developer or a Special
Economic Zone unit; or

in the taxable territory, not being an intra-State supply and not
covered elsewhere in this section, shall be treated to be a supply
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of goods or services or both in the course of inter-State trade or
commerce.”

Intfra-State Supplies — Sec 8 of the IGST Act, 2017 -

Subject to the provisions of section 12, supply of services where
the location of the supplier and the place of supply of services
are in the same State or same Union territory shall be freated as
intra-State supply:

Provided that the infra-State supply of services shall not include
supply of services to or by a Special Economic Zone developer
or a Special Economic Zone unit.

Explanation 1 —For the purposes of this Act, where a person has,

an establishnment in India and any other establishment outside
India;

an establishment in a State or Union territory and any other
establishment outside that State or Union territory; or

an establishment in a State or Union territory and any other
establishment being a business vertical registered within that
State or Union territory,

then such establishments shall be treated as establishments of
distinct persons.

Explanatfion 2. —A person carrying on a business through a
branch or an agency or a representational office in any territory
shall be treated as having an establishment in that territory.”

Payer of Tax

Tax is levied on the subject matter — supply — and not on the
payer of the tax. In fact, if the incidence were to be on the payer
of the tax, then it would not be a tax on supply. The manner
in which the tax levied is to be collected is enfirely left to the
administrative convenience of the Executive. Tax being made
payable by persons who are not service providers has become
so common that the name has been coined to refer to such
administrative measures — reverse charge.

Under the GST law, the levy of tax is as follows:
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In the hands of the supplier - on the supply of goods and / or;

services (referred to as tax under forward charge mechanism);

In the hands of the recipient — on receipt of goods and / or
services (referred to as tax under reverse charge mechanism)

Itisimperative to mention here, that there is no concept of partial
reverse charge under GST as was there in erstwhile service tax.

Import of service under GST will be taxable in the hands of the
recipient (importer).

Another concept to consider is the requirement of two persons
for undertaking a fransaction before tax can be imposed. In
the case of an association comprising of members where the
object of such association is to collect monies from its members
and expending it for their common welfare, no tax can be
imposed on such fransactions because the members and
the association are not distinct persons. For example, monies
contributed by members of an apartment owners’ association
is not liable to income fax. Similarly, goods fransferred from
the factory of an entity located in one State to a sales outlet
located in another State of the same entity were not liable to
VAT. This principle is called the principle of mutuality. In other
words, there is a requirement of two persons to be present to
undertake a transaction that can attract the incidence of tax.
Money contributed by members of the association is notincome
of the association and goods transferred from the factory to
sales outlet of the same legal entity is not a sale because one
cannoft sell to oneself. In both these examples, two persons are
required to constitute a taxable transaction. This principle of
mutuality being a necessary concomitant for taxation, has been
agitated in service tax laws with moderate amount of success
compared to acceptance of this principle as salutary under VAT
and Income Tax Laws.

However, the GSTlaw overrides this legal requirement of mutuality
and as aresult, transactions between members of an association
and the association of such members is also treated to be a
service inter se and liable to tax unless it is goods which would
also be treated as supply of goods by virtue of Paragraph 7 of
Schedule Il. Further transactions between the head office and a
branch office are also liable to tax when the service provider is
located outside the taxable territory as defined in service tax. In
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such cases, so long as it is established that the service provider
operating within the taxable territory for purposes of service tax
is a "fixed establishment” or a mere representational and non-
functional office, it is to be treated as if it has the requirements
of a distinct person capable of entering into such a transaction
with the head office and become liable to tax.

The provisions of section ?(3) of the CGST Act, 2017 make it clear
that the Government has armed itself with adequate powers
to notify certain categories of persons to pay faxes on reverse
charge basis on supply of goods or services or both. In this
scenario, all the provisions of the Act, shall apply to the recipient
as if he were the supplier.

Apart from the above provision, the Government, in section 9(4)
of the CGST Act, 2017, makes it clear that tax would become
payable by arecipient of goods or services or both when supplies
are effected by a supplier who is not registered. It must be noted
that the phrase supplier who is not registered would mean and
include —( a) a person who is not registered, but not in the State
from where he is making the taxable supply;

a person who is not required to register; and (c) a person liable
to register but not registered. The point for discussion would be
— whether there can be a reverse charge in cases of persons
not required to registere The moot point is whether tax can be
imposed under reverse charge, when the forward charge itself
fails.

In this regard, the Central Government vide Notification No.
8/2017 — Central Tax (Rate)dated June 28, 2017 has exempted
intfra-State supplies of goods or services or both received by a
registered person from any supplier, who is not registered, from
the whole of the central tax leviable thereon under section 9 (4)
of the CGST Act.

However, the said exemption shall not be applicable where the
aggregate value of such supplies of goods or service or both
received by a registered person from any or all the suppliers,
who is or are not registered, exceeds Rs 5000/- in a day.

The Central Government vide Notification No. 38/2017 — Cenfral
Tax (Rate) dated October 13, 2017, has amended Notification
No. 8/2017 — Cenftral Tax (Rate) dated28th June, 2017 by omitting
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the proviso under Paragraph 1 which deals with the exempﬁon;

limit of Rs 5000 per day available to the registered person on
procurement of goods or services from any or all unregistered
suppliers. Now, the exemption shall be available to all the
registered persons till March 31, 2018 without any limit in case of
supplies procured from unregistered supplier. Further the same
was extended to 30th September 2018.

Later on the said section ?(4) of the CGST Act, 2017 has been
amended fo carry following fext

“The Government may, on the recommendations of the Councll,
by notification, specify a class of registered persons who shall, in
respect of supply of specified categories of goods or services
or both received from an unregistered supplier, pay the tax on
reverse charge basis as the recipient of such supply of goods or
services or both, and all the provisions of this Act shall apply o
such recipient as if he is the person liable for paying the tax in
relation to such supply of goods or services or both”

Hence, instead of taxing taxable supplies from unregistered
person to aregistered taxpayer, the provision hasbeen amended
to tax “certain class of registered persons”.

In GST, where any supply of services is effected through
e-commerce operators (commonly known as services provided
by aggregators), the law provides that the Central / State
Government may on recommendation of the Council specify
(notify) that the e-commerce operator will be liable to discharge
the tax on such supplies. It is important to note that, in such
supplies, the e-commerce operator is neither the supplier of
services nor the service recipient. The Levy has been shifted to
the third party who is aggregator of services as E-commerce
operator such as Ola, Uber,etc. It is important to note that this
exception is carved out only in respect of supply of services
through an e-commerce operator and will not be applicable
/ relevant to supply of any goods through an e-commerce
operator which is covered under section 52 of CGST Act, 2017
wherein E- commerce operator such as Flipkart, Amazon is liable
to deduct TCS.

Furthermore, where the e-commerce operator does not have
a physical presence in the taxable territory, the representative
(being agent / any other person) of the operator (if any) shall
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be the person liable to pay tax. Where such representative also
does not have presence in such territory, the operator should
appoint a person specifically for this purpose.

Person and Taxable Person

The term ‘Person’ has been defined in section 2(84) of the CGST
Act to include natural persons and juridical entities being one
with capacity to contract and perform such contract.

2(84) “person” includes—

an individual;

a Hindu Undivided Family;

a company;

a firm;

a Limited Liability Partnership;

an association of persons or a body of individuals, whether
incorporated or not, in India or outside India;

any corporation established by or under any Central Act, State
Act or Provincial Act or a Government company as defined in
clause (45) of section 2 of the Companies Act, 2013;

any body corporate incorporated by or under the laws of a
country outside India;

a co-operative society registered under any law relating to co-
operative societies;

a local authority;

Cenftral Government or a State Government;

society as defined under the Societies Registration Act, 1860;
trust; and

every artificial juridical person, not falling within any of the above;

‘Taxable person’ is defined in section 2(107) to be a person who
is registered or liable to be registered under section 22 or section
24",
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By paraphrasing, the ingredients can be identified are:
Person (section 2(84));

Registration:

Requiring Compulsory registration (section 22 or 24);
Voluntary registration (section 22).

On a plain reading of the various definitions listed above, the
following inferences can be drawn:

A taxable person is always a natural or juridical entity first;

A natural or juridical entity becomes a taxable person when two
facts are present

carrying on business and requiring registration;

Requirement to beregistered alone does not constitute a taxable
person which requires the twin tests to be fulfilled (refer above)
as registration is required even when no business is carried on;

A natural or juridical entity constituting a taxable person is to be
administered separately in each State;

A single natural or juridical entity can constitute more than one
taxable person in India; and

A single natural or juridical entity cannot constitute multiple
taxable persons in one State as registration within a State is
permitted only on the condition of differentiation based on
activities being distinct business verticals.

Further, the CGST Act lists down persons who are deemed to be
taxable persons under the Law, even though they belong to one
single person / entity:

A person who has obtained or is required to obtain more than
one registration, whether in one State or more than one State —is
freated as distinct person in respect of each such registration for
the purposes of this Act;

An establishment of a person who has obtained or is required to
obtain registration in a State, and any if his other establishments
in another State are freated as establishments of distinct persons
for the purposes of this Act.
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V:Thus, any fransaction between branches/units/corporate offices
would be deemed as a supply under Section 7 and hence would
be taxable.

Input Service Distributor

Earlier, when goods in respect of which creditable taxes
were paid, but were procured (by way of import or from a
manufacturer) by a ‘dealer’, the available credit could not be
availed due to the interjection of the dealer in the supply chain.
There may be several reasons for the supply of such goods to a
dealer, which are not directly to the manufacturer. For example:

There may be a minimum order quantity for procurement that is
beyond the average requirement or storage capacity of each
manufacturer; or

That the goods may be of specialized nature that storage,
fransportation and handling requires sophisticated equipment
that are not available with manufacturers; or

There could be economies in consolidated procurement which
manufacturers are not able to leverage.

Since the infroduction of MODVAT in the year 1986, dealer’s
registration has come to occupy an important place in Central
Excise Laws where the dealer is permitted to issue a special
document — Dealer’s invoice — which dis-aggregates the total
creditable duties paid in proportion to the quantity delivered to
each manufacturer, that loss of credit (and hence cascading
effects) were successfully avoided. Such dealers neither claimed
credit of duties paid, nor charged duty to manufacturers.

Total creditable duties paid and the quantity of goods in respect
of which the duties are paid provides the ‘credit per unit’ that
can be passed on. A manufacturer-purchaser is entitled to
claim this ‘credit per unit’ for the quantity received from such
dealer as evidenced by the Dealer’s invoice. Any goods sold by
the dealer to a non-manufacturer, is not retained and carried
forward by the dealer, but lapses to the extent of such sales to
non-manufacturers.

Based on the experience under the erstwhile central excise laws,
the service tax law, in the year 2004, infroduced the concept of
input service distributor (“ISD”), within the CENVAT Credit Rules,
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2004 on similar lines, except that the receipt and distribution of
credit was within the same legal entity and not to third parties.
That is, if one office receives the invoice (or other duty paying
documents) in respect of costs, where creditable taxes are paid,
but another office (or factory) where output taxes are payable,
uses services involved in these costs, then the office registers
as an ‘input service distributor’ and issues an ISD-invoice of the
office (or factory) which utilizes the underlying services. ISD is
free to distribute all creditable taxes paid, but the recipient of
the ISD-invoice is responsible to demonstrate eligibility to avail
such credit based on the credit entitlement provisions. While in
central excise, the procedure of Dealer’s invoice is related to
excisable goods, in service tax, the procedure of ISD is limited to
input services.

5. Under GST Laws, the concept of ISD (as under the service tax law)
is continued. That is, where invoice or other documents evidencing
creditable taxes are received at a location, from where no taxable
supplies are made or provided, the law provides for a system of
permitting the location receiving such documents to be registered
as an input service distributor. Location receiving the benefit of the
underlying services may claim credit based on the invoice issued
by such input service distributor, being the office or location of the
same person (not same ‘taxable person’) that has received the
document containing creditable taxes paid. There is one excep-
fion in ISD scheme under the GST Laws compared to that in the
service tax regime. That is, ISD under the service tax regime is not
responsible to examine eligibility of the recipient to the credit. In
the GST regime, the ISD is permitted to distribute credit only to the
extent the underlying service is 'atfributable’ to such recipient. So,
the ISD is now required to inquire info the extent to which credit can
be distributed to the recipient. Where, there are more than one
recipient, the rule of proportion operates.. The ISD is also required fo
distribute the taxes ineligible for input tax credit, as ineligible credits,
in order fo enable the actual recipient-taxable-persons to disclose
such amount of taxes ineligible for credits.

Distribution of credit by ISD is permitted in GST only in respect of tax
paid on input services. Note that ‘services’ include certain supply
of goods ‘treated as’ supply of services under Schedule II.

lllustration: The Corporate office of ABC Pvt Ltd., is af Hyderabad,
having its business locations of selling and servicing of goods at
Kolkata, Bangalore, Indore and Mumbai. If the software license
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and maintenance is used at all the locations, invoice indicating
CGST and SGST is received at Corporate Office. Since the
software is used at all the four locations, the input tax credit of
entire services cannot be claimed at Hyderabad.

The same has to be distributed to all four locations. For that
reason, the Hyderabad Corporate office has to act as ISD to
distribute the credit.

Registration
Persons liable for registration [Section 22]

Every supplier shall be liable to be registered under the Act in
the State from which he makes a taxable supply of Goods or
Services or both. Registration is required if his aggregate turnover
in a financial year exceeds Rupees Twenty Lakhs. This threshold
limit will be Rupees Ten Lakhs if a taxable person conducts his
business in any of the special category States as specified in
sub-clause (g) of clause (4) of Article 279A of the Constitution
i.e. Arunachal Pradesh, Assam, Jammu and Kashmir, Manipur,
Meghalaya, Mizoram, Nagaland, Sikkim, Tripura, Himachal
Pradesh and Uttarakhand.

How the Aggregate Turnover is calculated?

XYZ Pvt. Ltd. is a manufacturing unit in Hyderabad, Telangana
along with a unit at Assam. Turnover details of all the units are
as follows

Hyderabad Factory: Rs 8 Lakhs
Assam Factory: Rs 11 Lakhs

Assam Unit is in a special category State wherein the registration
limit is Rs 10 lakhs. Hence, in the given case XYZ Pvt. Ltd would be
required to take registration in Assam due to aggregate turnover
being Rs 11 Lakhs. Now it needs to be analyzed whether the
Hyderabad unit is also required to get registered even though
the aggregate turnover of all the units is less than Rs 20 lakhs.

Even though the aggregate turnover is less than Rs 20 Lakhs,
registration would be mandatory in Hyderabad also by virtue of
the mandatory registration in Assam

It means that for each State, the supplier liable for registration will
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have to take a separate registration even though such supplier:

may be supplying goods or services or both from more than one
State as a single entity. The application for registration shall be
made within 30 days from the date when he becomes liable for
registration.

Casual taxable person or a non-resident taxable person shall
apply for registration at least 5 days prior to the commencement
of business.

A person having multiple business verticals [as defined in Section
2(18)] in one State may obtain separate registration for each of
the business vertical, subject to the prescribed conditions.

For calculating the threshold limit, the turnover shall include
all supplies made by the taxable person, whether on his own
account or made on behalf of all his principals. Further, supply
of goods by a registered Job-worker, after completion of job
work, shall be treated as the supply of goods by the “principal”
referred to in section 143 (i.e. Job work procedure) of this Act.
The value of such goods shall not be included in the aggregate
turnover of the registered job worker.

Every person who, on the day immediately preceding the
appointed day, is registered or holds a license under an earlier
law, shall be liable to be registered under this Act with effect
from the appointed day.

Where a person who is liable to be registered under this Act fails
to obtain registration, the proper officer can proceed to register
such person in the manner as may be prescribed.

A person, though not liable to be registered under Section 22,
may get himself registered voluntarily, and once registered all
provisions of this Act, shall apply to such person.

Transfer of Business and Registration - If the registered taxable
person fransfers business on account of succession or otherwise,
to another person as a going concern, the fransferee, or the
successor, as the case may be, shall be liable to be registered
with effect from the date of such fransfer or succession. This
means that the Registration Certfificate issued under Section
22 of the Act is not fransferable to any other person. In case of
fransfer pursuant to sanction of a scheme or an arrangement
for amalgamation or, as the case may be, de-merger of two or
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more companies by an order of a High Court, the transferee shall
be liable to be registered with effect from the date on which
the Registrar of Companies issues a certificate of incorporation
giving effect to such order of the High Court.

Persons nof liable for registration [Section 23]

In terms of section23 of the CGST Act, following persons shall not
be liable for registration

any person engaged exclusively in the business of supplying
goods or services or both that are not liable to tax or wholly
exempt from tax under this Act or under the IGST Act;

an agriculturist, to the extent of supply of produce out of
cultivation of land- an agriculturist is not liable for registration only
to the extent of supply of produce out of cultivation of land. If
an agriculturist undertakes supplies which are not linked to the
cultivation of land, he will fall within the provisions of Section 22
and may have to take registration in respect of such supplies

Government may, on the recommendations of the Council,
by notification, specify the category of persons who may be
exempted from obtaining registration under this Act.

In this regard, Cenfral Government vide Nofification No.
05/2017-Central Tax, dated June 19,2017 has w.e.f June 22,
2017 amended section 23 of the CGST Act, 2017 to include the
persons who are only engaged in making supplies of taxable
goods or services or both, the total tax on which is liable to be
paid on reverse charge basis by the recipient of such goods or
services or both under section 9(3) of the CGST Act, 2017 in the
category of persons exempted from obtaining registration under
the aforesaid Act.

Compulsory registration in certain cases

As per Section 22 there are certain conditions subject to
fulfilment of which registration must be taken. However, Section
24 enlists following eleven types of persons who shall compulsorily
obtain registration even though these persons do not trigger the
provisions prescribed under Section 22:

Persons making any inter-State taxable supply ;

It is imperative to mention here that, with effect from October
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13, 2017, the Cenfral Government vide Nofification No. 10/2017

— Integrated Tax dated October 13, 2017, has exempted the
persons making inter-State supplies of taxable services and
having an aggregate furnover, to be computed on all India
basis, not exceeding an amount of Rs 20 lakhs in a financial
year from obtaining registration. Further, the aggregate turnover
limit should not exceed Rs 10 lakhs for availing exemption from
registration for the States specified in Article 279A (4) (g) of the
Constitution, other than the State of Jammu and Kashmir

However, persons making any inter-State taxable supply of goods
has to compulsory register under GST irrespective of aggregate
turnover.

Casual taxable persons making taxable supply;
Persons who are required to pay tax under reverse charge;

Persons who are required to pay tax under sub-section (5) of
section 9;

Non-resident taxable persons making taxable supply;

Persons who are required to deduct tax under section 51,
whether or not separately registered under this Act;

It is important to mention here that, Press Release for 22ndGST
meetingon October6,2017 interaliastates that: afterassessing the
readiness of the trade, industry and Government departments,
it has been decided that registration and operationalization of
TDS/TCS provisions shall be postponed till 31.03.2018.

[http://www.cbec.gov.in/resources//htdocs-cbec/
gst/20171006_PressRelease_

22nd GSTCMeeting.pdf]

Persons who make taxable supply of goods or services or both
on behalf of other taxable persons whether as an agent or
otherwise;

Input Service Distributor, whether or not separately registered
under this Act;

Persons who supply goods or services or both, other than supplies
specified under sub-section (5) of section 9, through such
electronic commerce operator who is required to collect tax at

Tax Research Department The Institute of Cost Accountants of India 29




Handbook on Service Sector

source under section 52;

It is pertinent to mention that Press release dated June 26, 2017
inter alia provides thus:

"3. The persons who were liable to be registered under clause (ix)
of Section 24 of the CGST / SGST Act, 2017 (as they were supplying
goods or services through electronic commerce operator who is
required to collect tax at source under Section 52) will not be
liable to register fill the provision of Tax Collection at Source is
brought under force. In other words, persons supplying goods
or services through electronic commerce operator liable to
collect tax at source would not be required to obtain registration
immediately, unless they are so liable under Section 22 or any
other category specified under Section 24 of the CGST / SGST
Act, 2017."

[http://pib.nic.in/newsite/PrintRelease.aspx2relid=166896]
Every electronic commerce operator;

Every person supplying online information and database access
or refrieval services from a place outside India to a person in
India, other than a registered person.

Further, the Government on the recommendations of the
Council may notify such other person or class of persons who are
required to compulsorily obtain the registration.

Deemed registration

The grant/ rejection of registration or the UIN under the SGST Act
or the UTGST Act shall be deemed to be a grant/rejection of
registration or the UIN under CGST Act.

Provided such application of grant of registration has not been
rejected under CGST Act within the time specified in section 25
(10).

Changes in GST Registration Process —

With effect from 21st August, 2020 several changes were brought
info GST Registration process including Aadhar Authentication,
time limits were fixed for granting of registration and grant of
deemed registration on expiry of period for issuance of SCN
by department (You may download the notification -62/2020 —

30 The Institute of Cost Accountants of India Tax Research Department




Handbook on Service Sector

Cenftral Tax dated 20th August 2020)

The said process is again modified and additional checks has
been implemented in GST Registration process - Notification No
94/2020 — Central Tax Dated 22nd December, 2020

Grant of Registration (Rule 8) -

of Association, Board of
Trustees, authorised rep-
resentative or authorised
signatory

Category of person seek- Opting for Aadhar Not Opting for Aadhar
ing registration Avuthentication Avuthentication
Individual or Karta,
MD,whole time Director,
Partners, Members of | .. . Biometric information,
. . Biometric based Aad- .
Managing Committee photograph and verifica-

har authentication
and taking photo

tion of other KYC docu-
ments

Category of person seek-
ing registration

Process of Registration

Other than individual

+Apply for registration on GST Portal
Upload documents in support of registration
Get the uploaded documents verified with

original at one of the facilitation centres
Grant of registration only after following

aforesaid process

Mandatory Aadhar Authentication in certain cases — Rule 10B of

the CGST Rules, 2017 -

Central Government has brought into effect the provisions of
Finance Act, 2021 effective from 1st January, 2022. In the Budget
of 2021-22, changes in Finance Bill,2021 were proposed to make
changes in CGST Rules, 2017

a. Filing of application for revocation of cancellation of
registration in Form GST REG-21 under Rule 23;

b. filing of refund application in Form RFD-01 under rule 89

c. refund under Rule 96 of the integrated tax (IGST) paid on
goods exported out of India
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i. Authentication of Aadhar is must for every registered person
and it shall be of Aadhaar number of authorized signatory of:

Proprietorship Firm — by the proprietor

Partnership Firm — any partner

HUF — Karta

Company — Managing Director or any whole-time director

AOP, Body of Individuals or Trust — Any member of managing
committee

Trust — Any trustee in Board of Trustee

ii. Provided that, if Aadhaar number has not been assigned to
the person required to undergo authentication of the Aadhaar
number, such person shall furnish the following identification
documents, namely: -

a) her/his Aadhaar Enrolment ID slip; and

b) Bank passbook with photograph or voter identity card or
passport or driving license issued under the Motor Vehicles
Act, 1988

Such person shall undergo the authentication of Aadhaar
number within a period of thirty days of the allotment of the
Aadhaar number

ii. Verification of Application and Approval (Rule 9) -

Time limit for Grant of Registration -

Proposed time for

,‘ﬂ; Category grant of registra- Remarks
’ tion
On Successful Earlier, the said time
1 Authentication of | Approvalin 7 days | limit was 3 working
Aadhar days

Approval in 30
days of submission | Verification of premis-
of application after | es if the officer deems
conducting phys- | fit to carry out physical
ical verification of | verification

premises

On not opting for
Authentication of
2 Aadhar or failure
fo get Aadhar
Authenticated
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Time limit for issuance of SCN -

Tax Officer can issue SCN within the period specified for grant of
registration

(i) In case of successful Aadhar authentication - 07 working
days (Earlier 3 working days)

(i) Incaseswhentaxpayerdo not opt or Aadhar authentication
fails — 30days (Earlier 21 days)

Deemed approval of GST registration -

Application shall be deemed to have been approved in below
cases on expiry of timelines —

Cases where physical
verification is not to be
conducted

Cases where physical | Onreceipt of clarification,
verificationis conducted | information or documents

7 workings days 30 days 7 workings days

The GSTIN issued Advisory No. 625 dated February 28,
2024 regarding the Instances of Delay in registration reported
by some Taxpayers despite successful Aadhar Authentication in
accordance with Rules 8 and ? of the CGST Rules, 2017.

In accordance with Rule 9 of the Central Goods and Services Tax
(CGST) Rules, 2017, pertaining to the verification and approval of
registration applications, following is informed:

Where a person has undergone Aadhaar authentication as per
sub-rule (4A) of rule 8 but has been identified in terms of Rule
9(aa) by the common portal for detailed verification based on
risk profile, your application for registration would be processed
within thirty days of application submission.

Amendment of Registration [Section28 read with Rule19]

% Every registered person and a person to whom a unique
identity number has been assigned shall inform the proper
officer of any changes in the information furnished at the
fime of registration or subsequent thereto, in accordance
with Rule 19 of CGST Rules, 2017 (within 15 days of change).

% Proper officer may approve or reject amendments in the
registration. Before rejecting such application areasonable
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opportunity of being heard is provided.

¥ Any rejection or, approval of amendments under the SGST
Act or UTGST Act shall be deemed to be a rejection or
approval of amendments under the CGST Act.

Cancellation of registration [Section29 read with Rule20-22]

#* Any Registration granted under the CGST Act may be
cancelled by the proper officer either on his own motion
or on an application filed by the registered person or by his
legal heirs, in case of death of such person.

¥ A registered person, other than a person to whom a unique
identification number has been granted under Rule 17 or
a person to whom registration has been granted on the
basis of TAN under Rule 12, can seek cancellation of his
registration.

#* Inrespect of a taxable person who has obtained voluntary
registration, the application for cancellation of registration
would not be entertained before expiry of 1 year from
effective date of registration.

A registration granted can be cancelled when -

o The business is discontinued, transferred fully for any
reason including death of the proprietor, amalgamated
with other legal entity, de-merged or otherwise disposed
of; or

o

There is any change in the constitution of the business; or

o The taxable person, other than the person registered
under Section 25(3), is no longer liable to be registered
under Section 22 or Section 24; or

o The registered person does not conduct any business
from the declared place of business [Rule 21]; or

o Theregistered person issues bill or invoice without supply
of goods and/or services in violation of the provisions of
the Act or the Rules made thereunder. [Rule 21]

o Where registered taxable person has contravened the
provisions of the Act as may be prescribed
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o A composition supplier has not furnished returns for:
3 consecutive tax periods/any other person has not
furnished returns for a continuous period of 6 months

o Non-commencement of business within 6 months from
date of registration by a person who has registered
voluntarily.

o The registered person violates provisions of Section 171
of the Act orrules

¥ Proper officer may cancel the registration of a person from
such date, including retrospective date, as he may deem
fit only after affording an opportunity of being heard, when

v a registered taxable person has contravened such
provisions of the Act or the rules made there under as
may be prescribed; or

v a person paying tax under Composition Scheme has
not furnished returns for three consecutive tax periods;
or

v any registered person, other than the person paying tax
under composition scheme, has not furnished returns for
a continuous period of six months; or

v any person who has taken voluntary registration and
has not commenced business within 6 months from the
date of registration; or

v Wwhere registration has been obtained by means of
fraud, willful misstatement or suppression of facts.

¥ Cancellation of registration, shall not affect the liability of
the taxable person to pay tax and other dues under the Act
for any period prior to the date of cancellation whether or
not such tax and other dues are determined before or after
the date of cancellation.

¥ Cancellation of registration under SGST or UTGST Act shalll
be deemed to be a cancellation of registration under the
CGST Act or vice versa

#* Notice of hearing and opportunity of being heard is a MUST
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before cancellation

¥ Where the registration is cancelled, the registered taxable
person shall pay an amount equivalent to the credit of input
tax in respect of inputs held in stock and inputs contained
in semi-finished or finished goods held in stock on the day
immediately preceding the date of such cancellation or the
output tax payable on such goods, whichever is higher. The
payment can be made by way of debit in the electronic
credit or electronic cash ledger.

i. Changes in GST Law with respect to Cancellation or suspension
of Registration -

Cancellation or suspension of registration - w.e.f. 30-03-2022
(publication in official Gazette) - [Clause 101 of Finance Act,
2022] - Sec 29 Clause (b) and (c) of sub-section (2) of section 29
of the CGST Actis amended so as to provide that the registration
of a person is liable for cancellation, where

A. Composition Scheme — Sec 29(2)(b) - a person paying fax

under section 10 has not furnished the return for a financial
year beyond three months from the due date of furnishing
of the said return (Earlier the said period was returns for
three consecutive tax periods);

B. Other Than composition Scheme - Sec 29(2)(c) - a person,

other than those paying tax under section 10, has not
furnished returns for such continuous tax period as may be
prescribed (Earlier the said period was continuous period of

6 months)

C. GST Law with respect to Cancellation or suspension of
Registration

B. Cancellation or suspension of Registration-

I. Additional clauses for cancellation of GST Registration (Rule
21) -

Three (3) additional clause has been inserted for reasons for
cancellation of Registration.

1. Availment of ITC in violation of Sec 16 of CGST Act, 2017
or Rules thereunder;
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2. Furnishes the details in FORM GSTR-1 for one or more

tax periods which is in excess of the outward supplies
declared by him in his valid return in Form GSTR 3B for the
said tax periods;

3. Violates the provision of rule 86B — Restriction on use of ITC
in Credit Ledger in excess of 99% (details in subsequent
para)

Hence, mismatch of outward supplies reported in returns as well
as excess availment of ITC over and above prescribed limit may
lead to cancellation of registration.

Il. Suspension of Registration (Rule 21A Sub Rule 2) -

i. Suspension of GST Registration without providing opportunity
of being heard -

Omission of the words — “after affording the said person a
reasonable opportunity of being heard”

Now the proper officer may suspend the registration without
providing an opportunity of being heard to the taxpayer on
grounds mentfioned in Section 29 of CGST Act, 2017 or CGST
Rules, 2017

Grounds for cancellation under Section 29 of CGST Act, 2017

a. Business has been discontinued

b. transferred fully on death of proprietor

c. Amalgamated, demerged or disposed of

d. Change in constitution of business

e. Person no longer liable to be registered

f. Contravention of provisions of the Act or the Rules
g. Non furnishing of returns

h. Obtained voluntary registration and not commenced
business within 6 months

i. Registration obtained by fraud, wilful misstatement or
suppression of facts
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a. Does not conduct any business from declared place of

ga.

business

issues invoice or bill without supply of goods or services of
both in violation of the provisions of this Act, or the rules
made thereunder

. violates the provisions of section 171 of the Act (Anfi

profiteering provisions)

Violates the provision of rule 10A Contravention of
provisions of the (furnishing of details of bank account
on GST Portal)

Availment of ITC in violation of Sec 16 of CGST Act, 2017
or Rules thereunder;

Furnishes the details in FORM GSTR-1 for one or more
tax periods which is in excess of the outward supplies
declared by him in his valid return in Form GSTR 3B for the
said tax periods;

Violates the provision of rule 86B — Restriction on use of
ITC in Credit Ledger in excess of 99%

ii. Suspension of GST Registration on Comparison of returns or
Significant differences or anomalies indicating contraven-
tion of provisions (Sub Rule 2A in Rule 21A of CGST Rules,
2017) -

a. On comparison of Outward supplies reported by Taxpayer

in Form GSTR 1 and GSTR 3B; or

b. Details populated in GSTR 2A and ITC availed in GSTR 3B;

or

c. such other analysis, as may be carried out

which show significant differences or anomalies indicating
contravention of the GST provisions, leading to cancellation of
registration of the said person, his registration shall be suspended

The person shall be infimated in FORM GST REG-31, or by sending
a communication to his e-mail address, highlighting the said
differences and anomalies and asking him to explain, within
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a period of thirty days, as to why his registration shall not be
cancelled

lll. No Refund during period of Suspension of GST Registration
(Sub Rule 3A in Rule 21A of CGST Rules, 2017)

A registered person, whose registration has been suspended
shall not be granted any refund during the period of suspension
of his registration.

IV. Revocation of suspension (Proviso to Rule 4 in Rule 21A of
CGST Rules, 2017)

Suspension of registration may be revoked by the proper
officer, anytime during the pendency of the proceedings for
cancellation, if he deems fit.

Geocoding of Address of Principal Place of Business -

The functionality for geocoding the principal place of business
address (i.e. the process of converting an address or description
of a location info geographic coordinates) is now available on
the GST Portal. This feature is infroduced to ensure the accuracy
of address details in GSTN records and streamline the address
location and verification process.

Thisfunctionality canbe accessed under the Services/Registration
tab in the GST portal.

The system-generated geocoded address will be displayed,
and taxpayers can either accept it or update it as per their
requirements of their case. In cases where the system-generated
geocoded address is unavailable, a blank will be displayed, and
taxpayers can directly update the geocoded address.

The geocoded address details will be saved separately under
the “Principal Geocoded” tab on the portal. They can be viewed
under -My profile>>Place of Business tab under the heading
“Principal Geocoded” after logging intfo the portal. It will not
change your existing addresses.

The geocoding link will not be visible on the portal once the
geocoding details are submitted by the taxpayer. This is a one-
time activity, and once submitted, revision in the address is not
allowed and the functionality will not be visible to the taxpayers
who have dalready geocoded their address through new
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registration or core amendment.

It may be noted that the address appearing on the registration
certificate can be changed only through core amendment
process. This geocoding functionality would not impact the
previously saved address record.

This functionality is available for normal, composition, SEZ units,
SEZ developers, ISD, and casual taxpayers who are active,
cancelled, and suspended. It will gradually be opened for other
types of taxpavyers.

Bank Account Validation:

The functionality for bank account validation is now infegrated
with the GST System. This feature is infroduced to ensure that the
bank accounts provided by the Tax Payer is correct.

The bank account validation status can be viewed under the
Dashboard —My Profile — Bank Account Status tab on GST
portal. Tax Payers will also receive the bank account status detail
on registered email and mobile number immediately after the
validation is performed for his declared bank account.

Post validation, any bank account number in the database
would have one status out of the below mentioned four status
types. The exact details of the accounts can be seen by hovering
mouse over these icons in
the Tax Payers’ dashboard
in FO Portal.

Icon Description
Whenever, the Tax Payer
Success is shown ‘Failure’ icon with
further details such as - The
entered PAN number is
Failure invalid. - PAN not available
in the concerned bank
account. - PAN Registered

CIOIS

Success With under GSTIN, and the PAN

Remark maintained in the Bank
Account are not same. -

Pending for IFSC code entered for the

Validation bank account details is
invalid.
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In these cases, the Tax Payer is expected to ensure that he has
entered correct bank details and the KYC is completed by bank
for his bank account.

Whenever, the Tax Payer is shown, the status of his bank account
as ‘Success With Remark’ icon with details “The account cannot
be validated since the bank is not integrated with NPCI for online
bank account validation”, the Tax Payer should provide alternate
bank account number so that it can be revalidated to expedite
further online processes.

If the account status is shown as “Pending for Validation” then
please wait since the account will be validated by NPCI.

The Tax Payer at any time can add/delete the bank account
details and new account details will be validated.

8. Exemption

STATUTORY PROVISION [Section 11 of CGST /UTGST Act]
Section 11 of the CGST Act ,2017 states that

Power to grant exemption from tax

(1) Where the Government is satisfied that it is necessary in the
public interest so to do, it may, on the recommendations
of the Council, by nofification, exempt generally, either
absolutely or subject to such conditions as may be
specified therein, goods or services or both of any specified
description from the whole or any part of the tax leviable
thereon with effect from such date as may be specified in
such notification.

(2) Where the Government is satisfied that it is necessary in the
public interest so to do, it may, on the recommendations
of the Council, by special order in each case, under
circumstances of an exceptional nature to be stated in
such order, exempt from payment of tax any goods or
services or both on which tax is leviable.

(3) The Government may, if it considers necessary or expedient
sotfodoforthe purpose of clarifying the scope or applicability
of any nofification issued under sub-section (1) or order
issued under sub-section (2), insert an explanation in such
nofification or order, as the case may be, by notification at
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any time within one year of issue of the notification under
sub-section (1) or order under sub-section (2), and every
such explanation shall have effect as if it had always been
the part of the first such notification or order, as the case
may be.

Explanation. —For the purposes of this section, where an
exemption in respect of any goods or services or both from
the whole or part of the tax leviable thereon has been
granted absolutely, the registered person supplying such
goods or services or both shall not collect the tax, in excess
of the effective rate, on such supply of goods or services or
both.*

Introduction

Section 11 of the CGST Act, 2017 confers powers on the Cenfral
Government to exempt either absolutely or conditionally goods
or services or both of any specified description from whole or
part of the central tax/ integrated, on the recommendations of
the Council. It also confers power on the Central Government to
exempt from payment of tax any goods or services or both, by
special order, on recommendation of the Council.

Comments -

The Central or the State Governments are empowered to grant
exemptions from tax, subject to the following conditions:

i) Exemption should be in public interest
ii) By way of issue of notification

(
(
(i) On the recommendation from the Council

(iv)Absolute / conditional exemption may be for any goods
and / or services

(v)Exemption by way of special order (and not notification)
may be granted by citing the circumstances which are of
exceptional nature.

The Central Government vide Nofification No.
09/2017-Central Tax (Rate) dated28.06.2017 has exempted
intra-State supplies of goods or services or both received
by a deductor under section 51 of the said Act, from any
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supplier, who is not registered, from the whole of the central
tax leviable thereon under sub-section (4) of section 9 of
the said Act, subject to the condition that the deductor is
not liable to be registered otherwise than under sub-clause
(vi) of section 24 of the said Act.

Further, Central Government vide Nofification No.
10/2017-Central Tax (Rate) dated28.06.2017 has exempted
intra-State supplies of second hand goods received
by a registered person, dealing in buying and selling of
second hand goods and who pays the central tax on
the value of outward supply of such second hand goods
as determined under sub-rule (5) of rule 32 of the Cenftral
Goods and Services tax Rules, 2017, from any supplier, who
is not registered, from the whole of the cenftral tax leviable
thereon under sub-section (4) of section 9 of the Central
Good and Services Tax Act, 2017

(vi)The registered person supplying the goods or services or
both shall not collect the tax more than the effective rate
as exempted by the Government.

With specific reference to the fourth condition indicated
above, itisimportant to note that the exemption would be in
respect of goods or services or both, and not specifically for
any classes of persons. E.g.: An absolute exemption could
be granted in respect of supply of water. A conditional
exemption could be supply of goods to canteen stores
department.

From the explanation provided, there is one school of
thought wherein it is opined / understood that in case of
condifional exemptions, there is an option available to the
taxable person to pay the tax (by which , there would be
no requirement for input tax credit reversals). However, an
absolute exemption is required to be followed mandatorily.
The other view is that neither of the exemptions are optional
but are mandatory when the conditions relating to the
exemption are satisfied.

In terms of sub- section (2), the Government may issue a
special order on a case- to-case basis exempting from
payment of tax. The circumstances of exceptional nature
would also have to be specified in the special order.
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To provide more clarity to explain the exemption noftification
or the special order, it is provided that the Government may
issue an "Explanation” at any time within a period of 1 year
from the date of nofification or special order. The effect
of this "Explanation” would be retrospective, viz., from the
effective date of the relevant noftification or special order.

Effective date of the notification or special order

The effective date of the nofification or the special order would
be the date which is so mentioned in the notification or special
order. However, if no date is mentioned therein, it would be the:

— date of itsissue for publication in the official gazette;

— date on which it is made available on the official welbsite
of the Government Department

lllustrations for Absolute Exemptions

The Central Government has exempt the tax payable under the
CGST / UTGST / IGST Acts by any taxable person on supply of
“salt” with effect from 01.07.2017.

Transmission or distribution of electricity by an electricity
fransmission or distribution utility.

lllustrations for Conditional Exemptions

The Central Government has exempt the tax payable under
the CGST/ UTGST/ IGST Acts by any taxable person on supply
of “Services by a hotel, inn, guest house, club or campsite, by
whatever name called, for residential or lodging purposes,
having declared tariff of a unit of accommodation less than Rs
1000/- per day”.

Sec. 11 - lllustration
Nofification issued under section 11(1): Absolute exemption
Exemption to following taxable services from tax leviable thereon:

v Services by way of renting of residential dwelling for use as
residence.

v Services by Reserve Bank of India.

v Services by a veterinary clinic in relation to health care of
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animals or birds.

This notification has come into force on the 1st day of July 2017
[Noftification No. 12/2017 - Central Tax (Rate) dt.28.06.2017]

Exemptions issued under IGST Act
Some exemptions have been issued under IGST Act:

¥ Notification No. 07/2017-Integrated Tax (Rate), dt. 28-06-
2017: Exemption from IGST supplies by CSD fo Unit Run
Canteens and supplies by CSD / Unit Run Canteens to
authorised customers under section 6 (1)

¥ Notification No. 9/2017-Integrated Tax (Rate): Mega
exemption list for supply of service. The exemption
notification covers 84 entries where services supplied by
supplier of service has been exempted from levy of GST.

% Notification No. 18/2017 -Integrated Tax (Rate) : IGST
exemption to SEZs on import of Services by a unit/developer
in an SEZ

Exemptions to Services

Exemption has been given to Infra State Supplies of certain
Services vide Notification No. 12/2017-Central Tax (Rate), dtf. 28-
06-2017 and Inter State Supplies of Goods vide 09/2017-Integrated
Tax (Rate), df. 28-06-2017. Exemption under UTGST Act to Infra
State Supplies has been given vide Notification No. 12/2017-Union
Territory Tax (Rate), dt. 28 -06-2017. Respective States have also
issued their exemption Notifications to notify exempted services.

9. Place of Supply

Place of Supply of Services where Location of Supplier and
Recipient is in India

1. Place of supply of services has been dealt with in sectionsi.e.,
section 12 to 14 of the IGST Act, 2017

Location of Place of supply Nature of GST Applicable
Service Receiver Supply

Maharashtra Maharashtra Intra-state CGST + SGST
Maharashtra Kerala Inter-state IGST
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2. Location of supplier and recipient are both, in India (Sec 12)
- Section 12 of the IGST Act lays down the ‘place of supply’
that is to apply to supply of services where the location of
supplier and the location of the recipient are both, in India.

3. Section 12 uses two terms, namely:

% Place of supply; and

#* Location of the supplier of services.

S | . Nature of Place of SUbDI
No.  Service PRl
Immovable
property related: Location at which the immovable property or
1. ito services, boat or vesselis located orintended to be located
incluing hotel: if located outside India: location of the recipient
accommodation
Restaurant
and catering
5 services, pgrsonol Location where the services are actually
- 9rooming. . herformed
fitness, beauty P
freatment  and
health.service
Training and B2B: location of such Registered person
3. performance B2C: location where the services are actually
appraisal performed
Admission to an .
Place where the event is actually held or where
4, ‘event or amuse- -
the park or the other place is located
ment park
B2B: location of such Registered person
Organisation  of B2C: location where the event is actually held if
5. ) .
an event the event is held outside
India: location of the recipient
As per clause (a) of Sec 12(8), the place of supply
of services by way of transportation of goods, in-
cluding by mail or courier, fo aregistered persons —
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Sec 12(8) of IGST Act - Place of supply of services by
way of fransportation of goods, including by mail or

courier
Services Category  of | Place of Supply
Recipient
) Place of supply | Registered Location of Recip-
Transportation | of services by ient
6. .Of . goqu, way .Of frans- Unregistered Place where
including mails portation  of goods are handed
goods,  includ- over for transpor-
ing by mail or tation
courier

Provided where the fransportation of goods is to a
place outside India,_the place of supply of the said
service shall be the place of destination of such goods

B2B: location of such Registered person
Passenger

7. transportation B2C: place where the pos.senger.emborks on
the conveyance for a confinuous journey
services O Location of the first scheduled point of depar-
8. 'board a con- -
ture of that conveyance for the journey
veyance

If Address is available on records of supplier -
Location of the recipient of services on the re-
cords of the supplier

If Address is not available on records of supplier

Banking and
9. other financial

services : - . .
- Location of the supplier of services if the loco-
fion of the recipient of services is not available
B2B: location of such Registered person
Insurance . . e .
10. - B2C: location of the recipient of services on the
services .
records of the supplier
Advertisement | The place of supply shall be taken as located
11. iservices to the 'in each of such States proportionate value in
Government case of multiple States
Services involving fixed line, circuits, dish etc.,
and place of supply is the location of such
fixed equipment. In case of mobile/Internet
12 Telecommuni- : post-paid services, it is the location of billing

cation services address of the recipient. In case of sale of pre-
paid voucher, the place of supply is the place
of sale of such vouchers. In other cases, it is the
address of the recipient in records
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4. Afferthe place of supply is determined as above, the location
of the supplier needs to be examined. Location of supplier of
service is defined in section 2(15) of IGST Act as:

Entittement of GST ITC for POS by way of transportation of goods,
including by mail or courier, where location of the supplier and
recipient of services is in India - Circular No 184/16/2022-GST

dated 27th December 2022

. Location
Lo ca- Location
tion of : of Recip- of Trqns- Issue Clarification
. . portation
Supplier | ient of Goods
Place of POS_— Concerned Foreign
Supply? Deshnq’rlon where the goods
’ are being transported
Supply - Supply of services
would be considered as in-
Whether terState supply in terms of
Supply ‘In-: Sec 5(7) of the IGST Act since
ter-State’ | the location of the supplier
or ‘Itfra-  is in India and the place of
State'?e supply is outside India. IGST
would be chargeable on the
said supply of services.
The provisions GST Laws do
) ) Outside not restrict availment of ITC
Inindia Inindia |~ Whether by the recipient located in
ITC  avail- | India if the place of supply
able to re- of the said input service is
cipient of | outside India. ITC is eligible
Service? fo such Recipient, subject to
the fulflment section 16 and
17 of the CGST Act
The supplier of service shall
What State | report place of supply of
code to be i such service by select-
mentioned | ing State code as ‘9é-For-
by supplier : eign _Country’ from the list
of service: of codes in the drop down
in GSTR 12 menu available on the por-
talin FORM GSTR-1

(15) “location of supplier of service” means:

(iy where asupply is made from a place of business forwhich registration
has been obtained, the location of such place of business;
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(i) where a supply is made from a place other than the place
of business for which registration has been obtained (a
fixed establishment elsewhere), the location of such fixed
establishment;

(iii) where a supply is made from more than one establishment,
whether the place of business or fixed establishment, the
location of the establishment most directly concerned with
the provision of the supply; and

(iv) in absence of such places, the location of the usual place
of residence of the supplier;

The above definition can be tabulated as follows:

Supplier Loca-
tion

Location Type

Possible Scenarios -
Example

Not Possible - Scenar-
ios - Examples

Place of busi-
ness from
where supply

Nature of ser-
vices is such that
it can be sup-

Architect’s  Service
(Services supplied
from the place of

Civil Construction

(Services supplied at

is made but
not the loca-
tion which is
registered un-

plied from the
fixed  establish-
ment of supplier

is made and  plied from the | business of Architect, | €ach project site and
registered un- | place of business | where the supplies services cannot be
der GST of supplier are ordinarily made | supplied from place

from) of business of supplier)
Fixed  Estab- i Nature of ser-: Authorised Service | Food/drinks supplied
lishment From : vices is such that | Station on board a convey-
where supply i it must be sup- ance

(Service is supplied af
the location of each
service station where
necessary infrastruc-

(Services is not pro-
vided from any fixed
establishment)

any third loca-
fion)

be supplied from
more than one
such places

der GST fure is held with suffi-

cient degree of per-

manence at each of

service station)
Either of the | Nature of services | Chartered Accoun- | Commission Agent
above (not i is such that it can | tant — Audit Services

(Service is undertak-
en at client’s premis-
es or at the head of-
fice or branch office)

(Service is supplied
where-ever the deal
is struck and not con-
fined to any office or
location.  Any such
location or office is to
meet the customer or
for administrative pur-
poses and not neces-
sary a place to supply
services)
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Supplier Loca- | Location Type Possible Scenarios - | Not Possible - Scenar-

tion Example ios - Examples

None of the | Nature of ser-: Abstain from do- i Beauty Salon

above vices is such that  ing something or )
it can be sup- non-compete fees : (Services cannot be
plied any place  paid supplied  from any-

where but from a par-
(Service is not provid- : lor or client place)
ed from any specific

location in Particular)

* Place of business is defined in section 2(85) of the CGST Act
# fixed establishment is defined in section 2(50) of the CGST Act

6. Location of recipient of services is defined in section 2(14) of
IGST Act as:

(14) “location of recipient of service” means:

(i) where a supply is received at a place of business for which
registration has been obtained, the location of such place
of business;

(i) where a supply is received at a place other than the place
of business for which registration has been obtained, (a
fixed establishment elsewhere), the location of such fixed
establishment;

(i) where a supply is received at more than one establishment,
whether the place of business or fixed establishment, the
location of the establishment most directly concerned with
the receipt of the supply; and

(iv) in absence of such places, the location of the usual place
of residence of the recipient;

7. The above definition can be tabulated as follows:

Not Possible - Sce-
narios - Examples

Possible Scenarios -
Example

Supplier Location | Location Type

Place of business i Nature of ser- | Government Services | Goods Transport Ser-

from where sup- | vices is such vices (Services is re-

ply is received  thatitis meant @ (Services is received | ceived at any place

and  registered | to receive ser- | at the place of busi- | where transport is to

under GST vices supplied | ness which is the rec- pbe arranged and
ognised location of | not exclusively at the
the recipient in re-: place of business of
spect of this service) the recipient)
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Fixed
ment

Establish-

From where sup-
ply is received
which is regis-
tered under GST

Nature of ser-

vices is such
that it must
be supplied

at the fixed es-
tablishment of
recipient

Rentfing of Immovable
Property

(Services is received
either at the fixed es-
tablishment of the
recipient through the
place of registration
may be at other loca-
fion)

Event Management
Services

(Services is received
where-ever event is
actually conducted
by the organiser and
not at the fixed es-
tablishment or place
of business of the re-
cipient)

Either of the
above (not any
third location)

Nature of ser-
vices is such
that it can be
received at
any one or
more of the
above  such
places

Manpower Supply Ser-
vice

(Service is to be re-
ceived only at the
place of business or of
fixed establishment of
the recipient)

Air Travel

(Services is always
received at a place
of business not being
fixed establishment
or place of business
of the recipient)

None of the

above

Nature of ser-
vices is such
that it can be
received any-
where

Maintenance or repair
of equipment

(Services is received
where equipment s
installed)

Banking Service

(Services is received
where the suppli-
er supplies and not
where recipient s
located)

When the location of supplier of service and the appointed
place of supply are in two different States then, it would be an
inter -State supply and if not, it would be an intra-State supply.
Based on place of supply of services provisions as discussed
above, wherever the place of supply is different from the place
of recipient, there are chances of ITC getting blocked unless the
receiver has a registration in that State.

8. Location of supplier or recipient is outside India Sec 13) -
Section 13 of the IGST Act lays down the ‘place of supply’
that is to apply - to supply of services where the location of
supplier orrecipientis outside India. Considering the language
employed in section 13 of the IGST Act, ‘place of supply’ is not
a phrase of common understanding. It is a legally specified
phrase. Therefore, any common understanding of this phrase
must not be resorted to here. Similar to section 10, section 13

uses two terms, namely:
O Place of supply; and

O Location of the supplier orlocation of recipient of services.
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Place of Supply of Services Where Location of Supplier or Location
of Recipient is Outside India

9. Section 13 of the IGST Law would stand aftracted when the
location of any one person either the Supplier or the Recipient
is outside India.

SI. No.: Nature of Service Place of Supply
Services supplied for goods that are re-
quired to be made physically available | The location where the services
1 from a remote location by way of elec- | are actually performed, The lo-
’ fronic means (Not applicable in case of | cafion where the goods are
goods that are temporarily imported into | situated
India for repairs and exported)
Serw.c.es supplied .TO an individual and The location where the services
2. requiring the physical presence of the
receiver are actually performed
5 Immovable property-related Location at which the immov-
services, including hotel accommodation able properfy is located
4. Admission to or organisatfion of an event The place where the event is
actually held
If the said three services are supplied at more than one locationsi.e.,
5 (i) Goods & individual related
' (i) Immovable property-related
(i) eventrelated
Its place of supply shall be the
At more than one location, including a | location in the taxable territory
5.1 o ; )
location in the taxable territory where the greatest proportion
of the service is provided
Its place of supply shall be
59 In more than one State each such State in proportion
’ to the value of services provid-
ed in each State
Banking, financial institutions, NBFC Inter- . .
. . g : , Location of the supplier of ser-
6. mediary services, hiring of vehicles’ ser- vice
vices efc.
7 Transportation of goods The place of destination of the
goods
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place where the passenger

8. Passenger transportation embarks on the conveyance
for a confinuous journey
The first scheduled point of de-
9. Services on-board a conveyance parture of that conveyance for

the journey

SPECIALPOVISION FORPAYMENT OF TAX BY A SUPPLIER OF ONLINE
INFORMATION AND DATABASE ACCESS OR RETRIEVAL SERVICES
(OIDAR) - Sec 14 -

10. Section 14 of the IGST Act, 2017 lays down the principles of
taxation relating to OIDAR services. These transactions are a
separate class and the place of supply and taxable person
are to be determined based on this section alone. Every
fransaction over the internet is not e-commerce; similarly,
everything delivered online is not an OIDAR service. One has
to keep in mind that the internet connectivity must always
be active for a continuous supply of the underlying service.
Mere use of internet for delivery of services that can otherwise
be provided offline though some media like CD, pen-drive,
etc., although less-securely, will not be OIDAR. The use of
file-transfer-protocol (FTP) for delivery of software or music or
games is only to ensure integrity in the delivery of these high-
volume files and the use of internet for FTP does not become
OIDAR.

11. To summarise, the following table depicts the ingredients
prescribed in this section:

Supplier Supplier of Services in Non-Taxable Territory
supplier B2C !mermedlory Recip- BOR*
ient

L Non Taxable Online | Deemed to be recipi-

Recipient Recipient — NTOR ent supplying to NTOR All Others
. Recipient being the -

Tax Payer Overseas supplier intermediary Recipient
Tax payment : Forward Charge Reverse Charge Reverse Charge

* issues invoice, authorizes

Tax Research Department

charge for services, responsible to
collect payment, authorizes delivery and controls terms and
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conditions of supply. Else, not an intermediary liable to pay

B2B may be registered person for any outward supply

10. Time of Supply

As stated earlier, levy of tax under section 9 of CGST Act operates
together with section 13 (in the case of services) to fasten
the incidence of tax. Time of supply, in the case of services, is
determined as follows:

Requirement Compliance Time of Supply

Forward:lInvoice issued within due | Earlier of
Charge date - Date of Invoice; or
- Date of receipt of payment

Invoice not issued within i Earlier of
due date - Date of completion of Service; or
- Date of receipt of payment

Continuous i Due date ascertainable i Earlier of

supply of ser-: from confract - Date when payment is liable to be
vice made by recipient (being due date
for issue of invoice); or

- Date of receipt of payment

Due date not ascertain- | Earlier of
able from contract - Date of Invoice; or
- Date of receipt of payment

Reverse Earlier of

Charge - Date of payment; or

- Date immediately following 60
days from the date of supplier’s in-
voice/ any other document;

Note:

If (a) or (b) above is not ascertain-
able then date of -

a. date of entry in recipient’s books;
b. In case of associated enterprises,
earlier of -

- Date of entry in the books; or

- Date of payment
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Requirement Compliance Time of Supply

Vouchers - Date of issue of voucher if supply is
identifiable at that point;

- Otherwise Date of redemption

Interest, etc Date of receipt of payment
for delayed
payment  of
consideration,
collected by

supplier
Unable to de- - Due date of filing return; or
termine as - Date of payment of tax
above

Note:

(A) As per Section 31 (2) read with Rule 47 of CGST Rules (Rules
on Tax Invoice, Credit and Debit Notes) Due date in case of
taxable supply of services is

O 30 days from date of supply of service or

O 45 days from date of supply of service in case supplier of
services is an Insurer or Banking Company or a financial
institution including a bon-banking financial company
(NBFC)

(B) With effect from October,2017, any registered person
procuring taxable goods/services from unregistered suppliers,
shall not be required to pay CGST under reverse charge
mechanism U/s 9(4) of CGST Act, 2017 fill March 31, 2018 vide
Nofification No. 38/2017 — Central Tax (Rate) dated October
13, 2017.(Similar provision has been provided under IGST w.e.f
October 13,2017)

Therefore, in case of services, where tax is payable on reverse
charge basis, the time of supply shall be the earliest of the
following:

O Date of payment to unregistered supplier
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O Immediately following 60 days from the date of issue of
invoice or any other document

2. Where supply of services ceases, then time of supply will
be date of receipt of payment in respect of the supplies
completed up to the date of such cessation.

3. Itis important to note that at the time of applying the above
tests for determining fime of supply, services include supply
of goods freated as supply of services, as also composite
supplies where the principal supply is a service, and mixed
supplies where the service component of the mixed supply
aftracts the higher rate of tax.

4. Under the GST Laws, advances are subject to tax irrespective
of whether the service is supplied or not, since the time of
supply as determined above considers earliest of the events
listed therein. It is pertinent to note that deposits are not
considered as “"advances” for the purpose of this test. That
is to say that any deposit, whether refundable or not, given
in respect of supply of service shall not be considered as
payment made for the supply unless the supplier applies
the deposit as consideration for the supply. Consequently,
accepting of deposits (such as rental deposits) would not
aftract GST.

11. Tax Invoice

As per Section 31 of the CGST Act, 2017 supplier of services is
required to issue a tax invoice:

— Before provision of the services or
— After provision of the services but within a specified time.

A. Interms of Rule 46 of CGST Rules, 2017, a taxinvoice referred to
in this section shall be issued by the registered person containing
the following: -

(a) name, address and GSTIN of the supplier;

(b) a consecutive serial number, in one or multiple series,
containing alphabets or numerals or special characters
hyphen or dash and slash symbolised as “-" and */"
respectively, and any combination thereof, unique for a
financial year;
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(c) date of its issue;

(d) name, address and GSTIN or UIN, if registered, of the
recipient;

(e) name and address of the recipient and the address of
delivery, along with the name of State and its code, if such
recipient is un-registered and where the value of taxable
supply is fifty thousand rupees or more;

(f) name and address of the recipient and the address of
delivery, along with the name of the State and its code, if
such recipient is un-registered and where the value of the
taxable supply is less than fifty thousand rupees and the
recipient requests that such details be recorded in the tax
invoice;

“Provided that where any taxable service is supplied by or
through an electronic commerce operator or by a supplier of
online information and database access or retrieval services
to a recipient who is un-registered, irrespective of the value of
such supply, a tax invoice issued by the registered person shall
contain the name and address of the recipient along with its PIN
code and the name of the State and the said address shall be
deemed to be the address on record of the recipient.”

(g) Harmonised System of Nomenclature code for goods or
services;

A. Quoting of HSN Classification on Invoices (With effect from
April 1, 2021) -

Notif. No Date Summary of Notification

HSN classification on Invoices (with effect from

01/04/2021
78/2020 — a. HSN at 6 digits for B2B supplies for taxpayers with
Central Tax aggregate annual turnover above Rs. 5 crores
15-10-
and 2020 b. HSN at 4 digits for B2B supplies for taxpayers with

/2020 — Inte- oggrggote onn.uol furnover up to Rs. 5 crores

If the supplies by registered person having aggregate
grated Tox turnover up to five crores rupees in the previous FY, HSN
reporting on tax invoice for supplies made to unregis-
tered persons (B2C) may not be required.
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Supplies -
$.-No Anﬁsglr$3r?1fver SUPP"?: made N;Jl;f;;) f HSN SAC
1 Above Rs 5 Crores : B2B ﬁn?;?/ﬁ?:éf 6 Digits 6 Digits
2 UptoRs5Crores  B2B m;‘/ﬁj:(;)c 4 Digits 6 Digits
3 nprevionsrr B (mter/mira) | Requred | ©Didis
4 \T/Lérlrazver of any Exports Exports 8 Digits 6 Digits

(h) Description of goods or services;

(i) gquantityin case of goods and unit or Unique Quantity Code
thereof;

(j) total value of supply of goods or services or both;

(k) taxable value of supply of goods or services or both
considering discount or abatement, if any;

(I) rate of tax (central tax, State tax, integrated tax, Union
territory tax or cess);

(m) amount of fax charged in respect of taxable goods or
services (central tax, State tax, integrated tax, Union
territory tax or cess);

(n) place of supply along with the name of State, in case of a
supply in the course of inter-State tfrade or commerce;

(o) address of delivery where the same is different from the
place of supply;

(o) whether the tax is payable on reverse charge basis; and

(q) signature or digital signature of the supplier or his authorized
representative:

Inrespect of the particulars relating fo HSN code cited in point (f)
supra on the recommendations of the Council the Commissioner
mayy, by nofification for a specified period and class of registered
persons who will be required to specify the number of digits of
HSN code for goods or the Accounting Codes for services; The
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Commissioneris also empowered to specify by way of nofification
(on the recommendations of the Council the class of registered
persons that would not be required to mention the HSN code for
goods or the Accounting Codes for services, for such period as
may be specified in the said noftification:

B. TAX INVOICES IN CASES OF SPECIAL SERVICES

SI. | Class of supplier of
No. | taxable services

Nature of Doc-
ument

Optional

Mandatory

1 Insurance, Banking
Company, Financial
Institution and NBFC

Tax Invoice or
any other sim-
ilar document

a. Serial Number
b. Address of
recipient of ser-
vices

All  other par-
ficulars cited in
Clause A supra

2 Goods Transport
Agency

Tax Invoice or
any other simi-
lar document

None

a. All other par-
ficulars cited in
Clause A supra

b. Gross Weight
of the consign-
ment

C. Consignor
or  consignee
name

d. Regn. No of
the vehicle

e. Details of
goods frans-
ported

f. Destination
Details

g. GSTIN of per-
son liable to
pay tax whether
as  consignor/
consignee or a
GTA

3 Passenger Transport
Agency

Tax Invoice or
Ticket

a. Serial Number

b. Address of
recipient of
services

All other par-
ficulars cited in
Clause A supra
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71Chonge in Tax Rates under GST:

Time of supply of services being determined by section 13 of the
CGST Act, presents some difficulty where there is a change in
the rate of tax while the key events — performance of service,
issuance of invoice and receipt of payment — are taking place.
To address this situation, section 14 is provided in the CGST Act
with overriding effect on section 13. Without disturbing the
principle of destination based tax, the effect of change in rate
of tax is given effect in an expeditious manner.

From a reading of section 14, the following position emerges
considering the base fact of time of provision of service and the
secondary fact of issuance of invoice and receipt of payment:

Base Case
fact Service provided BEFORE change
(A) CHANGE IN
1 TAX RATE Earlier of:
Date of invoice; or
Or
Additional
Date of receipt of Payment
facts 2 Date of
invoice Date of payment
3 Date of
pay-
ment Date of invoice
Base Case
fact Service provided AFTER change
(®)
4 Date of CHANGE IN TAX
invoice
Additional invet RATE
or
facts pqymenl‘
5
Date of
invoice Date of payment
6 Date of
pay-
ment Date of invoice
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13. Valuation

1. Consideration is the quid pro quo in a contract and price is
the money value of that consideration. But, value is the price
at which the transaction would take place under certain
specified or confrolled circumstances. ‘Valuation' in tax
laws is the study of those circumstances info which every
fransaction should pass through to determine whether the
declared value is acceptable or not.

2. Secftion 15 states that it is the “...... price actually paid or
payable for the said supply of goods and / or services where
the supplier and the recipient of the supply are not related
and the price is the sole consideration for the supply”. Some of
the important circumstances to be examined for the purpose
of determination of valuation in GST laws are as follows:

v Price — being money value of consideration;

v Between unrelated parties — existence of relationship
recognized under the GST Law ( Explanation to section
15 of the CGST Act, 2017) is a disqualification, bona fides
notwithstanding;

v Sole consideration — presence of extraneous consideration
also a disqualification.

3. While arriving at the transaction value, the following shall be
included:

(a) any taxes, duties, cesses, fees and charges levied under
any statute, other than the GST Laws;

(b) any amount that the supplier is liable to pay in relation to
such supply but which has been incurred by the recipient
of the supply and not included in the price actually paid
or payable for the goods and/or services;

(c) incidental expenses, such as, commission and packing,
charged by the supplier to the recipient of a supply,
including any amount charged for anything done by the
supplier in respect of the supply of goods and/or services
at the time of, or before delivery of the goods or, as the
case may be, supply of the services;

(d) interest or late fee or penalty for delayed payment of
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any consideration for any supply; and

(e) subsidies directly linked to the price excluding subsidies
provided by the Cenftral and State Governments.

4. While arriving at the fransaction value, deduction is allowed
for any discount that is given:

(a) before or at the time of the supply provided such discount
has been duly recorded in the invoice issued in respect of
such supply; and

(b) after the supply has been effected, provided that:

(i) such discount is established in terms of an agreement
entered into at or before the time of such supply and
specifically linked to relevant invoices; and

(i) input tax credit has been reversed by the recipient
of the supply as is attributable to the discount on the
basis of document issued by the supplier.

5. In case the supply does not fulfill the conditions stipulated in
sub-section (1), then the value will have to be determined
based on valuation rules.

6. Recourse to rules is a must in situations where value cannot be
determined under section 15(1), i.e., when:

1. Price is not the sole consideration;

2. Supplier-recipient are related persons (i.e., whether
supplier is related to the recipient, or vice versa).

7. The following table broadly summarises the valuation rules to
the extent applicable to services:

Rule | Description of nature of Services/ | Priority | Determination of Value

Situation
1 Open Market Value of such
supply
27 Services where consideration in 2 Money in consideration +
not wholly in money any further money equivo-

lent of non-monetary con-
sideration (if such amount is
known at the time of supply)
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Rule | Description of nature of Services/ | Priority | Determination of Value
Situation

3 Value of supply of services of
like kind and quality

4 Money in consideration +
any further money equiva-
lent of non-monetary consid-
eration determined as:

i. 110% of cost; or

ii. in areasonable manner
consistent with the principles
of law

[(i) or (i) af the option of the
service providers]

1 Open Market Value of such
supply

Note: Invoice Value deemed
to be open market value

Value of supply of services be-
tween distinct or related persons
even if supplier - recipient rela-

tionship: . ) -
where recipient is entitled to

a. Did not influence price; full credit

12 Value of supply of services of
b. Precedes agreement to supply; like kind and quality

08 ¢. Has no bearing on pricing; 3 Money in consideration +
) any further money equiva-

d. Has no bearing on agreement lent of non-monetary consid-
to supply; eration determined as:

i. 110% of cost; or

] o ii. in a reasonable manner
f. Was to meet different criteria/ consistent with the principles

Purpose of law

[(i) or (i) af the option of the
service providers]

e. Has no relevance to supply;

29 Value of supply of goods made or | The value of supply of goods be-
received through an agent tween the principal and his agent
shall-

a) be the open market value of

the goods being supplied, or at the
option of the supplier, be ninety per
cent. of the price charged for the
supply of goods of like kind and quali-
ty by the recipient to his customer not
being a related person, where the
goods are intended for further supply
by the said recipient.

b) where the value of a supply is

not determinable under clause (a),
the same shall be determined by the
application of rule 30 or rule 31 in that
order.
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Description of nature of Services/
Situation

Priority | Determination of Value

Value of supply in case of lottery,
betting, gambling and horse
racing

(a) The value of supply of lottery

run by State Governments shall be
deemed to be 100/112 of the face
value of ticket or of the price as
notified in the Official Gazette by the
organising State, whichever is higher.

(b) The value of supply of lottery
authorised by State Governments
shall be deemed to be 100/128 of the
face value of ticket or of the price as
notified in the Official Gazette by the
organising State, whichever is higher.
Explanation:— For the purposes of this
sub-rule, the expressions-

(a) “lottery run by State Govern-
ments” means a lottery not allowed
to be sold in any State other than the
organizing State;

(b) “lottery authorised by State Gov-
ernments” means a lottery which is
authorised to be sold in State(s) other
than the organising State also; and

(c) "Organising State” has the same
meaning as assigned to it in clause (f)
of sub-rule (1) of rule 2 of the Lotteries
(Regulation) Rules, 2010.

32
(2)

purchase or sale of foreign cur-
rency, including money changing

a) for a currency, when exchanged
from, or to, Indian Rupees, the value
shall be equal to the difference in
the buying rate or the selling rate, as
the case may be, and the Reserve
Bank of India reference rate for that
currency at that fime, multiplied by
the total units of currency:

Provided that in case where the Re-
serve Bank of India reference rate for
a currency is not available, the value
shall be one per cent. of the gross
amount of Indian Rupees provided or
received by the person changing the
money:

Provided further that in case where
neither of the currencies exchanged
is Indian Rupees, the value shall be
equal to one per cent. of the lesser of
the two amounts the person chang-
ing the money would have received
by converting any of the two curren-
cies into Indian Rupee on that day at
the reference rate provided by the
Reserve Bank of India.
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Rule

Description of nature of Services/
Situation

Priority | Determination of Value

Provided also that a person supplying
the services may exercise the option
to ascertain the value in tferms of
clause (b) for a financial year and
such option shall not be withdrawn
during the remaining part of that
financial year.

b) at the option of the supplier of
services, the value in relation to the
supply of foreign currency, including
money changing, shall be deemed
fo be-

i. 1% of the gross amount of currency
exchanged for an amount up to one
lakh rupees, subject to a minimum
amount of two hundred and fifty
rupees;

ii. Rs. 1000 and 0.5% of the gross
amount of currency exchanged for
an amount exceeding one lakh ru-
pees and up to ten lakh rupees; and

ii. Rs.5500 and one tenth of a per
cent. of the gross amount of currency
exchanged for an amount exceeding
ten lakh rupees, subject to a maxi-
mum amount of Rs.60,000.

32
(3)

Booking of tickets for travel by air
provided by an air fravel agent

Domestic Bookings - Amount calcu-
lated at the rate of five per cent. of
the basic fare in the case of domestic
bookings;

Internatfional Bookings — Amount
calculated at the rate of ten per
cent. of the basic fare in the case of
infernatfional bookings of passage for
fravel by air.

Explanation.- For the purposes of this
sub-rule, the expression “basic fare”
means that part of the air fare on
which commission is normally paid to
the air travel agent by the airlines.

32
(4)

Insurance Business

a) the gross premium charged

from a policy holder reduced by the
amount allocated for investment, or
savings on behalf of the policy holder,
if such an amount is infimated to the
policy holder at the time of supply of
service;

b) in case of single premium annuity
policies other than (a), fen per cent.
of single premium charged from the
policy holder; or
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Rule | Description of nature of Services/ | Priority | Determination of Value
Situation

c) in all other cases, twenty five per
cent. of the premium charged from
the policy holder in the first year and
twelve and a half per cent. of the
premium charged from the policy
holder in subsequent years:

Provided that nothing contained in
this sub-rule shall apply where the
entire premium paid by the policy
holder is only towards the risk cover in
life insurance.

32 Buying and selling of second Where a taxable supply is provided
(5) hand goods by a person dealing in buying and
selling of second hand goods i.e.,
used goods as such or after such
minor processing which does not
change the nature of the goods and
where no input tax credit has been
availed on the purchase of such
goods, the value of supply shall be
the difference between the selling
price and the purchase price and
where the value of such supply is
negative, it shall be ignored:

For goods repossessed from a default-
ing borrower, who is not registered,
for the purpose of recovery of aloan
or debft shall be deemed to be the
purchase price of such goods by the
defaulting borrower reduced by five
percentage points for every quarter
or part thereof, between the date of
purchase and the date of disposal by
the person making such repossession.

32 Valuation of a token, or a vouch- | The value of a token, or a voucher,
(6) er, or a coupon, or a stamp (other | or a coupon, or a stamp (other than
than postage stamp) postage stamp) which is redeemable
against a supply of goods or services
or both shall be equal to the money
value of the goods or services or both
redeemable against such token,
voucher, coupon, or stamp.

8. Concept of Pure Agent

The expenditure or costs incurred by a service provider as a
pure agent of the recipient shall be excluded from the value of
supply, subject to certain conditions. For this purpose, a “pure
agent” means a person who:
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(a) Enters intfo a contractual agreement with the recipient of
supply to act as his pure agent to incur expenditure or costs in
the course of supply of goods or services or both;

(b) Neither intends to hold nor holds any tifle to the goods or
services or both so procured or supplied as pure agent of the
recipient of supply;

(c) Does not use for his own interest such goods or services so
procured; and

(d) Receives only the actual amount incurred to procure such
goods or services in addition to the amount received for supply
he provides on his own account.

Where a service provider qualifies as a pure agent as above,
the expenses claimed as a reimbursement from the recipient
would not be included in the transaction value subject to the
following conditions, to be satfisfied cumulatively:

(i) the service provider acts as a pure agent when he makes
the payment to the third party on authorisation by such
recipient;

(i) the payment made by the pure agent on behalf of the
recipient of supply has been separately indicated in the
invoice issued by the pure agent to the recipient of service;
and

(iii) he supplies procured by the pure agent from the third party
as a pure agent of the recipient of supply are in addition to
the services he supplies on his own account.

9. E-Invoice
Meaning and Introduction -

E-Invoice - Introduction

‘E-invoicing’ or ‘electronic invoicing’ is a system where in the tax payer will
upload his invoice details and register his supply transaction on the
Government Invoice Registration Portal (IRP) and get the Invoice Reference
Number (IRN) generated by the IRP system.

Here the tax payer will first prepare and generate his invoice using his
ERP/accounting system or manually and then upload these invoice details

to IRP and get the unique reference number, known as IRN.

It is clarified again that the e-invoice does NOT mean preparation or
generation of tax payer’s invoice on government portal. It is only intimating
the government portal that invoice has been issued to the buyer, by
registering that invoice on the government portal.

Tax Research Department The Institute of Cost Accountants of India 67




Handbook on Service Sector

&

: Noftifications and applicability on threshold -

SI. No Limit Applicability Notification No
Date
1 Rs 5 Crores 01-08-2023 10/2023-Central Tax dated 01-05-2023
2 Rs 10 Crores 01-10-2022 07/2022-Central Tax dated 01-08-2022
3 Rs 20 Crores 01-04-2022 01/2022-Central Tax dated 24-02-2022
4 Rs 50 Crores 01-04-2021 05/2021 — Central Tax dated 08-03-2021
5 Rs 100 Crores 01-01-2021 88/2020 — Central Tax dated 10-10-2020
61/2020 — Central Tax dated 30-07-2020;
6 Rs 500 Crores 01-10-2020 and
71/2020 - Central Tax dated 30-07-2020

E-Invoice System Flow — Seller to Buyer

Uploads e-i E . .
ploads e-imoice
. @ -]
(Containing GSTIN, ‘ » o . ‘
Invoice Number, ] IRP- 1A GST System: Buyer can view the
Date, Value etc.) & « Signs the inuaice + Updatesthe ITC related to the
+ Adds QR 1o the outward and invoice in his GSTR-
Raceives the 5On inward supplies 1Y
digitally signed ISON + ondsback for buyer and
af e-invoice that seller
X signed JSON to
contains the QR buyer + Nowhasz
ade * Sends the ivolce anique invoice
o the g1 with aunique
Seller's GSTR-1 gets System number
updated with
liability entered in

the invoice

1. What is E-Invoicing or Electronic Invoicing?

‘E-invoicing’ or ‘electronic invoicing’ is a system where in the
tax payer will upload his invoice details and register his supply
fransaction on the Government Invoice Registration Portal (IRP)
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and get the Invoice Reference Number (IRN) generated by the
IRP system.

Here the tax payer will first prepare and generate hisinvoice using
his ERP/accounting system or manually and then upload these
invoice details fo IRP and get the unique reference number,
known as IRN.

Itis clarified again that the e-invoice does NOT mean preparation
or generation of tax payer’s invoice on government portal. It is
only intimating the government portal that invoice has been
issued to the buyer, by registering that invoice on the government
portal.

2. What is the turnover threshold for applicability of E-Invoicing?

CBIC issued Notification No 01/2022 - Central Tax dated 24th
February 2022 reducing the threshold for preparing E-Invoice to
Rs 20 Crores. Earlier the said limit for preparing E-Invoice was Rs 50
Crores. The provisions shall come into effect from 1st April, 2022.

The turnover for the purpose of E-Invoicing is to be computed at
PAN Level (for all GSTINs combined) for the Financial Year

3. How do | verify if my entity is o be registered for E-Invoicing?

Threshold Turnover for preparing E-Invoice is Rs 20 Crores. Any
entity which is listed for Implementation of E-Invoice can verify
the status at the following link https://einvoicel.gst.gov.in/
Others/EinvEnabled by providing GST Number on the E-Invoicing
Portal.

4. What are the documents covered for E-Invoicing?

The taxpayers need to report the following documents to the
e-invoice system

Invoice by Supplier

Credit Note by Supplier

Debit Note by Supplier

5. Will e-invoice schema cater to reverse charge mechanism?

Yes, E-invoice system has a reverse charge mechanism reporting
as well
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portal?

The different supply types that can be reported are

B2B: Business to Business,

SEZWP: To SEZ with Payment,
SEZWOP: To SEZ without Payment,
EXPWP: Export with Payment,
EXPWOP: Export without Payment,
DEXP: Deemed Export

7. Who is responsible for generation of E-Invoice?

0o

70

The noftified tax payers have to generate the IRN for the
supplies/sales.

The IRN has to be generated for the documents of Invoices,
Debit Notes and Credit Notes for the local, interstate and
export transactions.

The tax payer has to upload the complete invoice details,
prepared manually or through internal ERP/accounting
system, as per the format, and after due validations of the
data, the system returns the IRN with the signed invoice and
QR code back to the tax payer.

The IRN, ACK No, Date and QR code has to be printed by the
tax payer on the invoice being issued to the buyer.

It may be noted that the IRN can be generated by the
supplier only and not by buyer or transporter

. Can an E-Invoice be cancelled?

There is a facility fo the user to cancel the RN, if active e-way
bill is not there.

The user can cancel the E-Invoice if the e-way bill is not
generated or the e-way bill is cancelled post generation.

The invoice can only be cancelled in full. Part cancellation of
invoice is not permitted.
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9.1 have login for E-Way bill portal. Do | need to separately create
login for E-Invoicing Portal?

There is a facility to login to the e-invoice system. Single Sign
On (SSO) system has been used to login to the e-way bill and
e-invoice systems. That is, if the tax payer has the username
and password created on the e-way bill system, then same
can be used to login to this system.

10. 1 do not have login details for E-Way Bill Portal. How do | create
login for E-Invoice Portal?

If the tax payer has not registered in the e-way bill system, he
can use the registration facility and register for the e-invoice
system. Then system enables him automatically for both the
e-way bill and e-invoice systems. For Registration and other
facility one may visit https://einvoicel.gst.gov.in/

11. Will businesses now be required to generate e-invoices on
the GST portal or the e-invoice portal?

No, the businesses now be required to generate e-invoices
on the GST portal or the e-invoice portal.

The tax payer will first prepare and generate his invoice
using his ERP/accounting system or manual system and
then upload these invoice details to IRP and get the unique
reference number, known as IRN.

The e-invoice does NOT mean preparation or generation of
tax payer’s invoice on government portal.

It is only infimating the government portal that invoice has
been issued to the buyer, by registering that invoice on the
government portal.

12. | have dlready registered in GST Portal. Whether | need to
register again on the E-invoice system Portal?

Yes, there is a need for separate registration again on the
E-invoice system Portal.

All the registered users under GST who wish to generate IRN
need to register on E-invoice system using his GSTIN.

Once GSTIN is entered, the system sends an OTP to his
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registered mobile number registered with GST Portal and
after authenticating the same, the system enables him to
generate his/her username and password for the E-invoice
system.

After generatfion of username and password of his/her
choice, he/she may proceed to make entries to generate
IRN.

Whenever | am trying to register, the system is showing

wrong address or mobile number. How should | resolve this
issue?

14.

Thisis indicating that you might have updated your business
registration details in the GST Common Portal recently.

Please ‘Update from Common Portal’, to pull the latest
data from the GST Common Portal.

If even after this action, wrong data is displaying, kindly
update the details in GST common portal through
amendment process.

Will it be possible to allow invoices that are registered on

invoice registration system/portal to be downloaded and/or
saved?

15.

72

The IRP after registering the invoice, will share a digitally
signed e-invoice for record of the supplier. You can
download the invoice for further use and action.

What are pre-requisites to generate the e-invoice?

The pre-requisite for generation of e-invoice is that the
person who generates e-invoice should be a registered
person on GST portal and e-invoice system or e-way bill
system.

The documents such as tax invoice or Debit Note or credit
Note must be available with the person who is generating
the e-invoice.

If a useris generating Bulkinvoices, then he/she should have
a valid JSON file as per the e-invoice schema to upload on
the e-invoice system or he/she has to integrated with API
interface and generate the IRN
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16. How can anyone verify the authenticity or the correctness
of e-invoice?

e Anyone can verify the authenticity or the correctness of
e-invoice by uploading the signed JSON file or Signed QR
Code into e-invoice system.

e The option ‘Verify Signed Invoice’ under Search option can
be selected and the signed JSON file can be uploaded and
verified.

e Similarly, the QR Code Verify app may be downloaded and
used to verify the QR Code printed on the Invoice.

17. What is the meaning of digitally signed e-invoice?

e The digitally signed invoice is one which has been digitally or
electronically signed by the IRP after receiving the invoice
upload from the supplier.

e Thatis, the government is authenticating the genuineness of
the invoice submitted/registered by the tax payer.

18. Would the Supplier be allowed to issue his own invoice
and if yes, will the Invoice number and IRN be required to be
mentioned?

*  Yes, the supplier will issue his own system’s invoice (from ERP
or accounting package), in the standard e-invoice schema
that has been published.

* |IRN will be generated and returned by the IRP as per the
process described in the concept and flow.

* Invoice will be valid only if it has IRN.
Invoice Reference Number (IRN) -
19. What is Invoice Reference Number (IRN)?

* Thelnvoice Reference Number (IRN) is a uniqgue number (also
known as hash) generated by the e-invoice system using a
hash generation algorithm.

e For every document such as an invoice or debit or credit
note to be submitted on the e-invoice system, a unique
64 characters Invoice Reference Number (IRN) shall be
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generated which is based on the computation of hash of
GSTIN of supplier of document (invoice or credit note etc.),
Year and Document type and Document number like invoice
number.

This shall be unique to each invoice and hence be the unique
identity for each invoice for the entire financial year in the
entire GST System for a taxpayer.

Explain in detail about IRN

Each Invoice uploaded by the tax payer will get the unique
number called as Invoice Reference Number (IRN).

IRN is of 64 Characters length.

This IRN is unique number in the GST system, irrespective of tax
payer, financial year and document type.

IRN is generated by the e-invoice system once the tax payer
uploads the invoice details.

IRN is generated using the computer algorithm (RSA256)
based on the combination of the Supplier GSTIN, Document
Type, Document Number and year of the Invoice (Financial
Year).

IRN is hash of Supplier GSTIN + Fin. Year + Doc Type + Doc
Number.

Financial Year is calculated based on the date of invoice.
That is, the financial year starts with 1st April and ends on 31st
March and represented as YYYY-YY. If the date is 03.01.2020,
the financial year is 2019-20.

Document types are INV for Invoice, CRN for Credit Note,
DBN for Debit Note.

Document Number is a number printed on the Document,
being issued to the purchaser, and it is fo be of maximum of
16 alphanumeric and / -.

Document number should not be starting with 0, / and -. Also,
alphabets in document number should not have alphabets
in lower cases. If so, then request is rejected.

For example, tax payer with 01AAAAAP999A19N has issued
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the Invoice with Number ABCO01234 on 12.12.2019 to his

supplier, string used for hashing is
O0TAAAAAP999ATIN2019-20INVABCO1234.
(Source - hitps://einv-apisandbox.nic.in/irn.html)

21. Can | generate IRN for an Invoice for which IRN is already
generated?

* No, once an IRN is generated for an Invoice, IRN cannot be
again generated. Only unique invoice from a taxpayer will
be accepted by the e-invoice system.

E-invoice system will check in Central Registry of GST system to
ensure that same invoice from same supplier pertaining to same
financial year is not being uploaded again for generating one
more IRN.

22. What are modes of generation of IRN?

* Offline tool - Upload the invoices in standard format and
generate the IRN in one go

* API - Through GSPs integration - System-to-system integration
using APIs through registered GSPs

* API - Direct integration - System-to-System integration using
API directly from Tax Payers system

* API - Through enabled sister concerned GSTIN - System-to-
System integration using API through the sister company of
the Tax payers having same PAN. If it has been enabled for
API. (For multiple GSTINs one may enable API for any GSTIN
and other GSTINs can use the said facility)

e E-Way Bill APl enabled Tax Payers - System-to-System
integration using API for already E-Way Bill enabled Tax
Payers

e  Web Based - Enfry in IRP Portal (https://einvoicel.gst.gov.
in/)

* Through Mobile App

23. How long will the generated e-invoice be available in the
government portal?

* Once the e-invoice system has validated and registered an
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IRN, it will be made available to the taxpayer for reference
on e-invoice system for only 24 hours.

What is the meaning of digitally signed QR code?

The digitally signed QR code of the invoice is one which has
been digitally or electronically signed and prepared the QR
Code by the IRP after receiving the invoice upload from the
supplier.

The government is authenticating the genuineness of the
invoice, by preparing the important information of the invoice
in QR Code form and signing it so that it can be genuineness
of the invoice can be verified offine by anyone using offline
tools.

The E-invoice will generate a QR code, contfaining some
important parameters of invoice and digital signature of it so
that it can be verified on the central portal as well as by an
Offline App.

This will be helpful for tax officers checking the invoice on the
roadside where Internet may not be available all the time.

The web user will get a printable form with all details including
QR code. The QR code will consist of the following e-invoice
parameters:

O GSTIN of Supplier

O GSTIN of Recipient

O Invoice number as given by Supplier

O Date of generation of invoice

O Invoice value (taxable value and gross tax)
O Invoice value (taxable value and gross fax)
O Number of line items.

O HSN Code of main item (the line item having highest
taxable value)

O Unigue Invoice Reference Number (hash)
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25. What is the purpose of Signed QR Code?

* The IRP will generate a QR code containing the unique IRN
(hash) along with some important parameters of invoice and
digital signature so that it can be verified by an Offine App.

26. How one can use the Signed QR Code?

* Content of the signed QR code can be easily verified by the
tax payers or Tax Officials to ascertain whether the invoice is
registered with the IRP and is digitally signed by the IRP itself.

* By validating the content of the QR code data with the
digitally signed content (which is part of the QR code itself)
one can check the authenticity of the content.

e |If the content of the QR code is tampered, the e-Invoice will
become invalid and signature verification fails.

* The Signed QR Code can be verified by anyone using the
offline app provided on the IRP portal.

27. What shall be size of the Signed QR code on the invoice?

* The size of the printed sighed QR code can be 2 X 2 inches.
However, it depends on the size of the space available on
the invoice. But it should be readable from the QR code
scanners.

Cancellation or Deletion of IRN -
28. Can IRN be deleted or cancelled?

* The IRN once generated cannot be modified or deleted.
However, if IRN is generated with wrong information, it can
be cancelled.

* Once it is cancelled, the IRN cannot be generated on the
same invoice.

e The cancellation is required to be done within twenty-four
(24) hours from the time of generation.

29. If there is a mistake or wrong entry in the e-invoice, what
has to be done?

* |f there is a mistake, incorrect or wrong enftry in the e-invoice,
then it cannot be edited or corrected. Only opftion is
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cancellation of e-invoice and generation of a new one with
correct details.

30. Whether e-invoices generated through GST system can be
partially / fully cancelled?

* E-Invoice can't be partially cancelled. It has to be fully
cancelled.

e Cancellation has to be done as per process defined under
Accounting Standards.

¢ The e-invoice mechanism enables invoices to be cancelled.

e This will have to be friggered through the IRP, if done within
24 hours.

o After 24hours, the same will need to be done on the GST
System.

31. Will there be separate invoice formats required for
Traders, Manufacturers, Service Providers, Professionals and
Contractors?

e There will not be any separate invoice formats required for
Traders, Manufacturers, Service Providers, Professionals and
Conftractors.

e Same e-invoice schema will be used by all kinds of businesses.
The schema has mandatory and non-mandatory fields.
Mandatory field has to be filled by all taxpayers.

*  Non-mandatory field is for the business to choose. It covers all
most all business needs and specific sectors of business may
choose to use that non-mandatory field which are needed
by them or their eco-system.

32. Will it be possible to add transporter details as well?

* No, the tfransporter details must be entered in the E-Way bill
system only.

33. Doesthe e-invoice allow the declaration of exportinvoices/
zero rated supplies ( Goods on what GST is not Applicable or
free from Tax)?

* Yes, it allows the declaration of export invoices / zero rated
supplies.
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34. With the infroduction of e-invoices, what are the documents o

need to be carried during transit of goods?

e For transportation of goods, the e-way bill will contfinue to be
mandatory, based on invoice value guidelines. This aspect
will be notified by the Government.

35. Please clarify whether exports would require e-invoice
compliance.

* Yes, the e-invoice schema also caters to the export invoices
as well. The e-invoice schema is based on most common
standard format and it meets the requirements of the export
as well.

36. Will it be possible to print the e-invoice?

*  Yes. It will be possible for both the seller as well as the buyer
to print the invoice, using the signed JSON payload returned
by the Invoice Registration Portal (IRP).

* The QR code will not be an image sent by the IRP but string,
which the accounting/biling software or the ERP will read
and convert into QR Code.

* Seller must place the QR Code on the print of the invoice. This
will enable its validation.

37. Where can | get the details of API Integration?

* Please visit the site hitps://einv-apisandbox.nic.in/ for all the
details of APl Integration

* Source - https://einvoicel.gst.gov.in/

14. Input Tax Credit

1. It is important at this point to refer to certain significant
differences in the two key terms ‘input service’ and ‘input tfax’:

2. Definitionsin
the CGST Act, 2017 unless the context otherwise requires,-

(60)"input service” means any service used or intended to be
used by a supplier in the course or furtherance of business;
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(62) “input tax” in relation to a registered person, means
the central tax, State tax, integrated tax or Union territory tax
charged on any supply of goods or services or both made fo him
and includes—

(a) the integrated goods and services tax charged on import
of goods;

(b) the tax payable under the provisions of sub-sections (3) and
(4) of section 9;

(c) the tax payable under the provisions of sub-sections (3) and
(4) of section 5 of the Integrated Goods and Services Tax
Act;

(d) the tax payable under the provisions of sub-sections (3) and
(4) of section 9 of the respective State Goods and Services
Tax Act; or

(e) the tax payable under the provisions of sub-sections (3) and
(4) of section 7 of the Union Territory Goods and Services Tax
Act,

but does not include the tax paid under the composition levy; ;
(63) “input tax credit” means the credit of input tax;

3. The sole test for claim of credit is "used, or are intfended
to be used, in the course or furtherance of his business”.
Therefore, in order to claim credit, a taxable person is
required to demonstrate how the service (in respect of
which applicable GST is paid) furthers his business.

4. But, if we note the definition of ‘input service’, it appears to
make two exceptions to the above understanding. Firstly, it
is understandable that there may be certain services which
may be generally or in certain cases be categorised as
‘ineligible’. It is a different matter that this is not desirable or
that this causes cascading effect.

5. To explain this further, the sequence of steps to be examined
before claiming eligibility to credit are:

O Firstly, services are received along with valid invoice,
the creditable tax having been deposited with the
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appropriate Government on the inward supplies by The;
supplier and a valid return has been filed;

O Secondly, this service must pass the ‘furtherance of his
business’ test by the claimant of credit;

6. Few ITC restrictions have been carried forward from the
erstwhile laws like employee related services (viz., outdoor
catering, beauty treatment, health services, life insurance,
health insurance etc.,) and goods and/or services in the
execution of works contract.

7. Time restriction has been imposed for availing the ITC on
both inputs and input services. The same must be availed
before filing of returns for the month of September of the
following vyear. Theoretically maximum and minimum
period available to avail an ITC is 18 months and 6 months
respectively.

8. In summary, among others, the following facts are crucial
for availment of Input tax credit:

O The services must be used "by him” in the course or
furtherance “of his” business.

O Possession of Output Invoice/Supplementary Invoice/ Debit
or Credit note/ ISD invoice/ Bill of Entry and other related
documents is a must.

O The document must contain all the prescribed particulars
specified in the Invoice Rules. It may be noted that Invoice
or such other document can confain additional details
other than those prescribed but NO LESS.

OSupplierofservices must upload the details of such documents
in the GST common portal.

O Vesting condition for clearing input tax credit is the return
under section 39 and not the supply per se.

O Input tax credit in case of supplies in instalment would be
receipt of last instalment of goods.

O The law casts an obligation on the recipient of services,
who has availed credit, to effect payment to the supplier
within a period of 180 days from the date of invoice. If such
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payment is not effected by the recipient to the supplier,
he is obligated to reverse the input tax credit so availed
leading to consequential levy of tax, interest and penalty.

O Claim of income tax depreciation on the GST component
disqualifies a recipient of capital goods from availment of
input tax credit.

O ITC cannot be availed after the due date of filing the return
for September month of the next financial year, or on
furnishing the Annual Return whichever is earlier.

O No registered person is permitted to avail any input tax
credit pursuant to an order of demand on account of fraud,
willful misstatement, or suppression of fact.

Restriction in availment of GST input tax credit under CGST Rules,
2017 -

The Central Board of Indirect Taxes and Customs (CBIC) has
issued Circular No. 123/42/2019- GST dated 11th November
2019 (F. No. CBEC - 20/06/14/2019 - GST)clarifying Restriction in
availment of input tax credit in terms of sub-rule (4) of rule 36 of
CGST Rules, 2017.

The key summary of the circular has been given below for easy
understanding:

1. This is a clarification to the Noftification No 49/2019-Cenftral
Tax dated 9th October 2019 and should be read in
consonance with the said Circular.

2. The restriction does not apply to the following category of
Input Tax Credits

a. IGST Paid on Imports
b. ITC availed for documents issued under RCM
c. Credits received from Input Service Distributor (ISD)

3. The restriction is only against ITC availed on invoices/debit
notes after 9th October 2019 and not before that period.

4. The GSTN Common Portal shall not put any system
restriction based on the above circular. The restriction is to
be computed on self-assessment basis.
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5. All other conditions and eligibility for availing ITC shall be
governed by CGST Act, 2017 (Chapter - V) and Rules made
thereunder. This being an additional condition for availment
of credit.

6. Restriction shall not apply for each supplier but shall be on
consolidated value of invoices (i.e. total value of invoices
not on count of suppliers)

7.1TC shall not get lapsed if ITC is not availed in Current month/
period but same may be availed in subsequent month/
period. However, care must be taken to avail the same
within the time period specified as per CGST Act, 2017 and
Rules made thereunder.

8. The taxpayer may have to ascertain the eligible ITC based
on auto populated FORM GSTR 2A as available on the
due date of filing of FORM GSTR-1 under sub-section (1) of
section 37. Hence, if supplier delays in filing GSTR 1 beyond
due date, ITC may not be available and same may have
to be restricted at 20% of the eligible ITC available as per
GSTR 2A.

9. GSTR 2A being a dynamic document, taxpayers have to
down load GSTR 2A on due date of filing GSTR 1 by suppliers
(i.,e. 11th of subsequent month for suppliers who file monthly
return and 31st January 2020 (for Oct to Dec 2019) & 30th
April 2020 (for Jan to Mar 2020).

10. At any time the total ITC availed (Auto Populated as per
GSTR 2A and 20% of those auto populated one) should
not exceed total eligible ITC of the taxpayer (Refer to
illustrations).

What should taxpayers do to align with the changes?

A. Categorize suppliers in monthly or quarterly filing
B. Request all suppliers to file the returns within due date
C. Download GSTR 2A on expiry of due date of filing GSTR 1 of suppliers

D. Ascertain eligible invoices (do not consider ITC on invoices which are not
eligible for availing ITC i.e. ineligible ITC invoices, Invoices for suppliers used for
making exempt supplies, invoices which is not reported by suppliers in their GSTR

1)

E. Reconcile the ITC as per books and GSTR 2A monthly/Quarterly for complying
with the amended conditions
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lllustration to explain the restriction and how it works -

¢ A taxpayer “R" receives 100 invoices (for inward supply of goods or services)
involving ITC of Rs. 10 lakhs, from various suppliers during the month of Oct, 2019
and has to claim ITC in his FORM GSTR-3B of October, to be filed by 20th Nov,
2019.

Details of suppliers’

invoices for which 20% of eligible credit Eligible ITC to be

Scenario recipient is eligible to where invoices are | taken in GSTR3B to be
take ITC uploaded filed by 20th Nov.
Case 1 Suppliers  have  fur- | Rs 1,20,000 (20% of Rs : Rs. 6,00,000 (i.e.
nished in FORM GSTR-1 | 6 Lakhs) amount of eligible ITC
80 invoices involving available, as per de-
ITC of Rs. 6 lakhs as on tails uploaded by the
the due date of fur- suppliers) + Rs.1,20,000
nishing of the details (i.e. 20% of amount of
of outward supplies by eligible ITC available,
the suppliers. as per details upload-
ed by the suppliers) =
Rs. 7,20,000/-
Case 2 Suppliers have  fur- | Rs 1,40,000 (20% of Rs : Rs 7,00,000 + Rs.
nished in FORM GSTR-1 | 7 Lakhs) 1,40,000 = Rs.
80 invoices involving 8,40,000/-

ITC of Rs. 7 lakhs as on
the due date of fur-
nishing of the details
of outward supplies by
the suppliers.

Case 3 Suppliers have fur- i Rs 1,70,000 (20% of Rs : Rs. 8,50,000/- +

nished in FORM GSTR-1 | 8.50 Lakhs) Rs.1,50,000/-* = Rs.

75 invoices having ITC 10,00,000

of Rs. 8.5 lakhs as on

the due date of fur- * The  additional
nishing of the details amount of ITC availed
of outward supplies by shall be limited to en-
the suppliers sure that the total ITC

availed does not ex-
ceed the total eligible
ITC.

C. Amendment in manner and extent of utilization of Input Tax
Credit

1. Changes in Rule 36(4) of the CGST Rules, 2017 with effect from
1st January, 2021-

a. ITC only on invoices for which return has been filed and not
uploaded (the word “uploaded” replaced by the word
“furnished”).
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b. Invoices reported through Invoice Furnishing Facility (IFF) -

to accommodate the mechanism of availment of ITC for
invoices reported through Invoice Furnishing Facility (IFF) this
amendment has been made.

c. Reduction of margin of availment of ITC from 10% to 5%
- Now, ITC in excess of 5% in addition to ITC appearing in
GSTR 2A can only be availed w.e.f. 1st January 2021. The
restriction has been gradually reduced from 20% to 10%
and now 5%.

A. GST ITC Credit available when reflected in GSTR 2A/2B with
effect from 01-01-2022

Section 16(2) - Eligibility and conditions for taking input tax credit
— Section 109 of the Finance Act, 2021

“(aa) the details of the invoice or debit note referred to in
clause (a) has been furnished by the supplier in the statement
of outward supplies and such details have been communicated
to the recipient of such invoice or debit note in the manner
specified under section 37."”

A new clause ‘(aa)’, after clause (a), in Section 16(2) of the CGST
Act, that provides an additional condition to claim ITC based
on GSTR-2A and newly infroduced GSTR-2B, i.e., ITC on invoice
or debit note can be availed only when details of such invoice/
debit note have been furnished by the supplier in his outward
supplies (GSTR-1) and such details have been communicated to
the recipient of such invoice or debit note

Hence, with effect from 1st January, 2022 the conditions for
availment of Input tax credit as per CGST Act, 2017 is as follows -

1. The recipient is in possession of tax invoice or debit note
issued by a supplier;

2. The details of the above-mentioned invoice or debit note
have been furnished by the supplier in the statement
of outward supplies and such details have been
communicated to the recipient in the manner specified
under Section 37 of the CGST Act;

3. The recipient has received the goods or services or both;

4. The tax chargedinrespect of such supply has been actually
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paid to the Government, and

5. The recipient has furnished the return under Section 39 of
the CGST Act.

Earlier Rule 36(4) of the CGST Rules, 2017 was implemented
to cap 5% limit on ITC availment as per GSTR 2A/2B. With the
aforesaid proposed amendment, there is no relevance to Rule
36(4) with effect from 1st January,2022.

B. Restriction in availing Input Tax Credit - w.e.f. 30-03-2022
(publication in official Gazette)

Insertion of a new sub clause (ba) in Section 16(2) of the
CGST Act, 2017 (“"CGST Act”) to provide that input tax credit
with respect to a supply can be availed only if such credit
has not been restricted in the details communicated to the
taxpayer under section 38. [Clause 100 of Finance Act, 2022].

C. Extension of Time limit to avail Input Tax Credit - w.e.f. 30-
03-2022 (publication in official Gazette)

Further, sub-section (4) of section 16 of the CGST Acthasbeen
amended to provide for an extended time for availment
of input tax credit by a registered person in respect of any
invoice or debit note pertaining to a financial year upto 30th
(thirfieth) day of November of the following financial year.
[Clause 100 of Finance Act, 2022].

Earlier the due date for availment of Input Tax Credit due
date of furnishing of the return under section 39 for the
month of September following the end of financial year to
which such invoice or debit note pertains or furnishing of the
relevant annual return, whichever is earlier

Il. Extent of Utilization of Electronic Credit Ledger - Rule 86B with
effect from 1st January 2021-

Restriction has been placed on usage of amounts available in
electronic creditledger(ECL) to discharge liability towards output
tax in excess of ninety-nine per cent. (99%) of such tax liability,
where the value of taxable supply (other than exempt supply
and zero-rated supply), in a month exceeds fifty lakh rupees
(Rs 50 Lakhs)

1. Aforesaid restriction of usage shall not apply in below cases
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Value of Taxable supply (other than exempt supply and
zero-rated supply), in a month does not exceedfifty lakh
rupees (Rs 50 Lakhs)

. Payment of more than One Lakh rupees as Income tax in

in each of the last two financial years by the Registered
person or the proprietor or karta or the managing director
or any of its two partners, whole-time Directors, Members of
Managing Committee of Associations or Board of Trustees.

. Receipt of Refund amount of more than one lakh rupees in

the preceding FY on account of unutilised input tax credit
for ZERO rated supplies without payment of tax or under
Inverted Duty Structure.

. Discharge liability through the electronic cash ledger for

an amount which is in excess of 1% of the total output fax
liability, applied cumulatively, upto the said month in the
current FY

. Registered person is

a. Government Department; or
b. a Public Sector Undertaking; or
c. alocal authority; or

d a statutory body

15. Returns and Due Dates

1. Chapter IX of the CGST Act,2017 relates to filing of returns and
the following tabulation highlights some key conclusions:

Return Form Particulars Frequency Due Date
GSTR-1 Details of outward supplies | Monthly 11th* of the next
of taxable goods and/or month with effect
services affected from October 2018
*Previously, the

due date was 10™

GSTR-2 Details of inward supplies i Monthly 15th of the next
of taxable goods and/or month
Suspended services affected claiming

the input tax credit.
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to be furnished by a per-
son having UIN and claim-
ing a refund

Return Form Particulars Frequency Due Date

GSTR-3 Monthly return on the ba- | Monthly 20th of the next
sis of finalization of details month

Suspended of outward supplies and
inward supplies along with
the payment of tax.

GSTR-3B Simple Return in which | Monthly 20t/ 2274 [ 24" of
summary of outward sup- the next month,
plies along with Input Tax depending on
Credit is declared and turnover and Reg-
payment of tax is affect- istration address in
ed by taxpayer State

CMP-08** Return for a taxpayer reg- | Quarterly 18th of the month
istered under the compo- succeeding quar-
sition levy ter

GSTR-5 Return for a Non-Resident | Monthly 20th of the next
foreign taxable person month

GSTR-6 Return for an Input Service | Monthly 13th of the next
Distributor month

GSTR-7 Return for authorities de- | Monthly 10th of the next
ducting tax at source. month

GSTR-8 Details of supplies effect- | Monthly 10th of the next
ed through e-commerce month
operator and the amount
of tax collected

GSTR-9 Annual Return for a Nor- i Annually 3lst December
mal Taxpayer of next financial

year*

GSTR-9A Annual Return a taxpay- i Annually 3lst December
er registered under the of next financial
composition levy anytime year*
during the year

GSTR-10 Final Return Once, when | Within three

GST Reg- | months of the date

istration is i of cancellation or

cancelled or | date of cancello-

surrendered tion order, which-
everis later.

GSTR-11 Details of inward supplies : Monthly 28th of the month

following the
month for which
statement is filed
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16. Tax Collection at Source

1. While the concepts of forward charge and reverse charge
are well-understood, the GST Law introduces yet another
mechanism whereby neither the supplier nor the recipient
is cast with the responsibility of remitting the tax applicable
on a supply. Through the powers conferred by section 9(5)
or the CGST Act, 2017, or section 5(5) of the IGST Act, 2017,
e-commerce operators are responsible for remitting the
entire amount of tax in respect of certain noftified services.
Consequently, the suppliers providing such services would
not be liable for registration, if their furnover does not
exceed the specified threshold limit.

2. "Electronic commerce operators” means any person who
owns, operates or manages digital or electronic facility or
platform for electronic commerce.

Where taxable supplies are made through an electronic
commerce operator, by other suppliers, and the
consideration with respect to such suppliesis to be collected
by the e-commerce operator, such e-commerce operator
is liable to collect tax at source at a rate to be notified (not
exceeding 1% CGST plus 1% SGST). Due to this reason, all
e-commerce operators are liable for registration, regardless
of their turnover in a financial year.

3. Such tax to be collected at source (“TCS”) would be
applicable on the net value of taxable supplies, that is, the
aggregate value of taxable supplies of goods or services or
both, other than services notified under section ?(5) of the
CGST Act, 2017, made during any month by all registered
persons through the operator reduced by the aggregate
value of taxable supplies returned to the suppliers during
the said month. It is pertinent to mention that in exercise
of the powers conferred by Section 9(5) of the CGST Act/
Section 5(5) of the IGST Act, the Central Government vide
Nofification No.17/2017-Central Tax (Rate) dated June
28, 2017 / Notfification No. 14/2017-Integrated Tax (Rate)
dated June 28,2017 has notified the following categories of
services, tax on infra /inter State supplies of which shall be
paid by e-commerce operator: -

(1). Services by way of tfransportation of passengers by radio
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taxi, motor cab, maxicab & motor cycle;

(2) Services by way of providing accommodation in hotels, inns,
guest houses, clubs, camp-sites or other commercial places
meant for residential or lodging purposes, except where
the person supplying such service is liable to be registered
under Section 22(1) of the CGST Act.

4. TCS provisions would stand aftracted only where the
e-commerce operator collects the consideration for and
on behalf of the supplier, in respect of supplies made
through it, and would not include cases where the recipient
of supply makes the payment directly to the supplier.

5. The TCS shall be deposited within 10 days from the end of
the month in which such collection is made and the credit
of such taxes will be made available in the electronic cash
ledger of the supplier, since related monthly return is filed by
E-Commerce Operator.

6. E-Commerce operator shall furnish details of outward
supplies of goods or services or both made through it,
including the supplies returned through it and the amount
collected by it under section 52(1), in Form GSTR-8 within 10
days after end of the month in which supplies are made.

7. The details of TCS furnished by an e-commerce operator
under section 52 in Form GSTR-8 shall be made available
to the supplier in Part D of FORM GSTR - 2A electronically
through the Common Portal and such taxable person may
include the same in FORM GSTR-2.

8. Any mismatch between the data submitted by the
e-commerce operator in his monthly returns and that of
suppliers making supplies through him shall cause due
‘mismatch enquiry’ from the proper officer; and either party
mayy rectify the erroneous data. If rectification is not carried
out by supplier his offence gets confirmed. Short remittance,
if any, identified thus will have to be paid by erring supplier
(who under reported the turnover) with interest calculated
as per Section 50.

9. Any authority, of the rank of Dy. Commissioner or above,
can issue a notice during, or before a proceeding under
this Act - to e-commerce Operator seeking information on —
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(a) supplies of goods or services or both effected through

such operator during any period; or

(b) stock of goods held by the suppliers making supplies
through such operator in the godowns or warehouses,
by whatever name called, managed by such operator
and declared as additional places of business by such
suppliers, as may be specified in the notice.

This notice needs to be responded within 15 days from the
date of receipt by the e-commerce Operator. Failure to
submit the required details will attract penalty under Section
52 (14) of the Act which may extend to Rs 25,000.

10. Section 52 (5) of the CGST Act, 2017, requires filing of Annual
Statement by e-commerce operator on or before 31st
December following the year end (31st March of relevant
year).

11. In case e-commerce operator fails to collect o tax under
section 52(1) or collects an amount which is less than the
amount required to be collected under said sub-section
or where he fails fo pay to the government the amount
collected as tax under section 52(3), he shall be liable
to penalty under section 122(1)(vi) of the CGST Act,. The
penalty would be Rs .10,000 or the amount of TCS involved,
whichever is higher.

12. UTGST Act 2017, subject to its own provisions, adopts the
provisions in CGST Act inrespect of Tax Collection at Source
mutatis mutandis (Ref: Sec 21 of UTGST Act).

13. It is imperative to mention that section 52 of the CGST
Act,2017 is yet to be notified by Government

17. Tax Deduction at Source

Deduction of tax at source is provided in section 51 of the CGST
Act and this is not the same as collection of tax at source under
section 52 of the said Act. This section applies to the following
four categories of persons when they are making payment in
respect of supplies under a confract where the total value of
supply of good or services (excluding the GST element in the
invoice) exceeds Rs 2.5 lakhs, namely:
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O A department or establishment of the appropriate
Government - being a functioning arm of the
Government;

O Local authorities — the form in which a local authority
may be organized or established may be less
relevant compared to its functions being in relation to
governance;

O Governmental agencies — the functions of this agency
are less relevant compared to the interests of the
Sovereign that it represents;

O Notified persons or category of persons — not only will
certain persons be notified to comply with this section,
but a further sub-sect may be carved out of the same
kind of persons and required to comply with the
requirements .

2. . Considering that provisions similar fo section 51 of the CGST are there in the
SGST Acts, it would be interesting to note that deduction of tax at source will
apply in respect of payment towards supplies by persons coming within the
operation of this section under both the legislations, i.e., when section 51 is
contained in two legislations, then reading it mutatis mutandis leads to the only
conclusion that it would be 1% plus 1% and not 1% in total

3.TDS provisions would stand attracted only where the location
of the supplier, the place of supply as well as the registration
4 of the recipient are in the same State / Union Territory.

4. Taxes deducted are required to be deposited within 10 days
from the end of the month to which the deduction relates
and the tax deducted will be credited in the electronic
cash ledger of the deductee. Additionally, a certificate is to
be issued within five days of payment to the Government,
failing which alate fee of Rs 100/- per day would be payable
(subject to a maximum of Rs 5,000/-).

5. Central Government vide Notification No. 33/2017-Central
Tax, dated September15,2017 has provided that section 51
of the CGST Act, 2017 will be effective from September 18,
2017 with respect to the persons specified below:

(a) an authority or a board or any other body, -

(i) set up by an Act of Parliament or a State Legislature; or
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(ii) established by any Government, with fifty-one percent o

or more participation by way of equity or conftrol, to carry
out any function;

(b) society established by the Central Government or the
State Government or a Local Authority under the Societies
Registration Act, 1860 (21 of 1860);

(c) public sector undertakings

However, the date from which the tax needs to be deducted
from the payment made or credited to the supplier of taxable
goods or services or both will be notified separately.

Further, vide Press Release of the 22nd GST meeting on October
6, 2017, it has been stated that after assessing the readiness of
the trade, indusiry and Government departments, it has been
decided that registration and operationalization of TDS/TCS
provisions shall be postponed till March 31, 2018.

6. Supplies to a tax deductor by an unregistered supplier
exempt- Section 51 of the CGST Act, 2017 requires a
department or establisnment of the Central Government or
State Government, local authority, Governmental agencies
or such persons or category of persons as may be notified by
the Government on the recommendations of the Council
to deduct tax @ 1% from the payment made or credited
to the supplier of taxable goods or services or both, where
the total value of such supply, under a contract, exceeds
Rs 2,50,000.

Further section 9(4) of the CGST Act, 2017 requires a
registered person to pay taxes under reverse charge upon
purchases made from unregistered suppliers. In this regard,
Central Government vide Notification No. 09/2017-Central
Tax (Rate), dated June 28,2017 has w.e.f Istjuly 2017
exempted intra-State supplies of goods or services or both
received by a tax deductor under section 51 from an
unregistered supplier. This is subject to the condition that the
tax deductoris not liable to be registered otherwise then by
way of Compulsory registration under CGST Act, 2017.

18. Assessment and Audit

1. All assessments of GST will be on ‘self-assessment’ basis. In
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specified circumstances, the officer of GST is authorized to
carry out assessment.

. Scrutiny of returns filed — where information will be called for

with respect to disclosures contained in the returns filed. No
visit to the premises of the taxable person is permitted.

. Assessment of Non-filers —in the case of non-filers of returns,

a form of protective assessment is permitted where based
on information gathered, the officer may pass an order of
assessment determining the tax payable. Before any such
assessment is made, a notice is required to be issued which
remains unattended to by the notice.

. Assessment of unregistered persons - where persons

found to have undertaken taxable supplies but remain
unregistered may be assessed to tax by the officer within 5
years from due date of annual return.

. Summary assessment — where any new information not

available in the returns fled comes to the knowledge of
the officer, then with the permission of the Commissioner,
summary assessment is permitted in the interests of the
Revenue.

. GST permits audit of the books and records of the taxable

persons at the business premises. Not only are the returns
fled available but the entire books and records are at
large before the audit officers. This audit is required to be
completed in a time-bound manner by the officers and full-
cooperation is expected from the taxable person. The audit
will conclude with a report issued regarding the findings
from this exercise.

. A Chartered Accountant or Cost Accountant may be

commissioned to carry out a special audit of the books and
records of a taxable person at the directions of the officer
of GST. This special audit can be directed when there is
doubt about the value of taxable supplies reported or the
credit availed.

. Comptroller and Auditor General’s office is also vested with

powers to audit the books and records of a taxable person.
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19. Transitional Provisions

1.

Service providers qualify for limited fransition benefit. This is
an important aspect to be borne in mind. Supplies involving
goods that are freated as ‘supply of services' in terms of
Schedule Il are eligible for transition benefits.

Credit available in the last returns filed under the old law wiill
get fransitioned under section 140 intfo GST. It is important to
ensure that the closing balance of creditis properly sanitized
to ensure that the right amount of credit is carried over.
Underrule 14 of the CENVAT Credit Rules, there is no interest
liability forimproper availiment of credit. As such, very often,
credit may be generously availed but left unutilized. Under
GST, improperly availed credit attracts interest liability.

Apart from improperly availed credit, large credit balance
may even indicate improper compliance with Rule 6 of the
CENVAT Credit Rules inrespect of reversal of ineligible credit
not on account of nexus with output supplies but output
supplies being exempt. It needs to be noted that with effect
from April 1, 2016 the definition of ‘exempt services' has
been broadened to even include transactions that are not
only exempt from service tax but even those that are not
included in the definition of service under section 65B(44).

Supplies involving goods even though freated as supply
of services, namely, works contracts, are eligible for credit
in respect of inputs lying in stock. The language of section
140 places a condition that works contractors who opft for
payment of service tax under notification 26/2012-ST dated
June 20, 2012 alone are eligible for such credit. With the
amendment of rule 2A of the Service Tax (Determination of
Value) Rules vide section 128 of Finance Act, 2017 payment
of service tax either under rule 2A or under Nofification No.
26/2012 have been unified. Care must be taken to ensure
that the qualifying conditions are met. The ST-3 returns filed
need to reflect that the works contractor has opted for
Nofification No. 26/2012 in order to meet the conditions of
section 140 for claiming transition credit. Inputs in stock and
those contained in semi-finished or finished goods in stock
appears to limit the credit to ‘unused’ goods (for example,
cement and steel) and not ‘used but unsold’ WIP (for
example, unfinished apartment).
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5. The facility of claiming credit under section 170 is important
in respect of CENVAT credit that may have been reversed
under rule 6 of the CENVAT Credit Rules on inputs held in
stock subject to compliance with the requirements of
section 140.

6. Inputs and input services ‘in transit’ are allowed fransition
credit under section 140 provided the invoice is accounted
for within 30 days (extendable by a further period of 30
days).

7. Composition tax payers under the current law (for example,
opting abatement under Nofification No 26/2012 or under
the Valuation Rules) are also entitled to avail credit but only
in respect of inputs held in stock.

8. Contracts entered into prior to introduction of GST but
supplies made afterits infroduction may be taxed based on
the GST law in force on the date of actual supply. However,
if the current tax applicable has been paid before the
infroduction of GST, then no further tax is payable under
GST even if the actual supply is undertaken later. This facility
provided by section 142 must be utilized particularly in
contracts that are nearly complete and renegotiating tax
reimbursements can prove onerous.

9. Services whose supply is taxable based on Point of Taxation
Rules and accordingly subject to service tax will not again
be subject to GST even if any of the events taking place is
enabled in section 142.

10. ISD credit, under CENVAT Credit Rules, is permitted to be
distributed even after the intfroduction of GST if the services
are received prior to its infroduction as per section 142.

11. Persons enjoying centralized registration may allocate and
distribute closing balance of credit to any of their locations
that become liable to GST as distinct persons subject to
eligibility to credit in such locations as provided by section
142.

20. Important Issues in relation to Services

In relation to supply of services, few important issues have been
identified which is discussed as under:
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1.

Stock transfer of services (or cross charge in respect of

services) : As concluded earlier, implied supplies do not
require the presence of two persons to attract the incidence
of tax. Accordingly, tax incidence on stock transfer or
branch transfer would arise not only with respect to goods
but also withrespect to services (services and goods treated
as services). Tax incidence on implied supply of services
(para 2 to schedule |I) would arise in case of inter-State
supply and intra-State supply involving two distinct business
verticals of the same person. Further, such transactions will
be valued based on section 15 of the CGST Act read with
the Valuation Rules.

Barter of services - is an unfamiliar transaction that could
emergein GST, eitherinvolving two services that are bartered
or a combination of goods and services. Firstly, there is
very poor understanding about the distinction between
barter and exchange and whether valuation of one leg of
the transaction would automatically be accepted as the
appropriate value for the otherleg of such transactions is an
issue. Concerns revolve around the definition and valuation
particularly regarding adequacy of consideration.

Transactions covered by Schedule | require testing of
fransaction value and this would be critical. Having
identified the fransaction, applying valuation methods
on those services would be a challenge. Comparing one
service to another will be a Herculean task. If the Valuation
Rules are not amended to ease the methods, then the
taxable person supplying service will have a major task cut
out to convince the GST officer the arms’ length nature of
the fransaction.

Composite supply - is defined in section 2(30) of the CGST
Act to mean a supply made by a taxable person to a
recipient comprising two or more taxable supplies of goods
or services, or any combination thereof, which are naturally
bundled and supplied in conjunction with each other in
the ordinary course of business, one of which is a principal
supply. This is very similar to “Bundled Services” which are
naturally bundled as defined under Service Tax Law.

Mixed Supply - is defined in section 2(74) of the CGST Act fo
mean two or more individual supplies of goods or services,
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or any combinatfion thereof, made in conjunction with
each other by a taxable person for a single price where
such supply does not constitute a composite supply. This is
similar fo bundled services which are not naturally bundled,
as defined under Service Tax Law.

New tax payers — considering the wide scope of the word
supply- there are various new tax payers from sectors like
education, healthcare, betting-gambling, entertainment,
etc.

Concerns are with respect to classification of these sectors
as supply of goods or supply of services. Further concerns
are with respect to the nature and extent of exemptions that
may be available in thisregard. And in case exemptions are
allowed, then the need for clearly articulating the supply to
be exempted and its extent is crucial.

Examples:

98

(a) Non-sovereign functions by the sovereign - the
government undertakes various activities that are
commercial pursuits with perhaps the intention to
develop by pioneering new industries, regulate
competition or equitably distribute natural resources.
Nevertheless, activities undertaken by the sovereign do
not ipso facto become sovereign functions. Services
performed by the sovereign which are non-sovereign in
nature would be liable to GST.

(b) Commercial activities by non-commercial forms
of organization - education and healthcare are
two examples of activities that have now come to
be undertaken in commercial proportions and at
commercial levels of charges but these are undertaken
by organisations which are established in the form of
trust or other non-commercial forms. The law on frust
may permit deployment of endowments received
by them to undertake commercial activities in the
course of service to the population of beneficiaries.
However, the taxes charged on the costs incurred by
in these commercial activities will result in cascading
of taxes if exemption were to be given based on the
form of the organisation. Accordingly, it is expected
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oy
that commercial activities even if undertaken by non-
commercial forms of organisations may be liable to
GST. Exemptions however, would confinue in respect

of certain categories of services provided in these
sectors based on the wisdom of the government and as
mentioned in the RNR report.

(c) Betting and gambling - these activities are liable for a
tax of a kind that they have so far been unfamiliar with.

7. Ensuring your supplier has paid the relevant taxes to the
credit of the Government would be of utmost preference.
It has direct bearing on the taxable persons’ bottom line
profits. The taxable person has to put systems in place or
renegoftiate the payment terms with the vendors considering
all these concerns.

8. Job Work: It is important to understand the term ' job work’
as defined under section 2(68) which is is as under:

“job work means undertaking any treatment or process by
a person on goods belonging to another registered taxable
person and the expression “job worker” shall be construed
accordingly”.

It is perfinent to note here that the activity of working on
another persons’ goods alone fantamount to job work.
What if the job worker adds his own materials during the
freatment / process on goods belonging to the principal?
Does that vitiate the nature of activity of job work? It may
not be so. The activity may still be construed to be one of
job work as defined above. However, any goods where
the fitle is fransferred during the course of job work activity
may be treated as supply of goods. It may be treated as a
composite contfract of goods and services.

9. Transactionsinvolving goods particularly what is understood
as deemed sales as per Article 366(29A) of the Constitution
of India, will now be liable to tax as if they were services.
This requires a maijor shift in the understanding and a
departure from the experience is brought forward from the
existing laws in respect of these transactions. Accordingly,
it is required to leave behind past experience and look
at fransactions involving goods liable to tax as services
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afresh. Provisions regarding time and place of supply as
applicable to goods will not apply to these transactions
and provisions with respect to time and place of supply
of services will now have to be applied to them. What, if
any, is the effect of a transaction involving supply of goods
(being tangible movable property) when treated as being
supply of servicese To answer this, we can take following
fransactions and compare the implications under both
scenarios, namely:

O Works contract;
O Leasing; and
O Supply of food and beverages.

10. Electronic commerce operator with the use of an internet
technology company facilitates suppliers to offer goods and
/ or services to potential customers in an ‘online market’.
Responsibility accepted by the e-commerce operator
may consist of providing IT-solution, acting as custodian
of payment, assistance in product showcasing, assistance
in logistics and warehouse support and even buy-stock-
sell. Except in case of buy-stock-sell, customers know that
the fulfilment is not by the e-commerce operator. Internet
business involving an e-commerce operator is not only in
respect of supply of goods but also supply of services. Here,
the underlying supply (of goods or services) is fulfiled by
a third party but the ‘privity of contract’ is between such
third party and the customers. Even when the payment is
made by the customer to the e-commerce operator, it is
well understood to be in fiduciary capacity. E-commerce
operator will be liable to collect tax at source at the rate
of 1 per cent of the net value of taxable supplies made
through it, where the consideration with respect to such
supplies is to be collected by the operator.
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CHAPTER [i¥]

APPLICABILITY OF GST ON BANKING & INSURANCE SECTOR:

INTRODUCTION

GSTis applicable on Banking and Insurance Sector services as far
as it qualifies the taxable event i.e Supply of Services. However,
following Supplies made without consideration as specified in
Schedule | of the CGST Act, 2017 are subject to tax, which is a
paradigm shift from the earlier regime :

v Permanent transfer or disposal of business assets where
input tax credit has been availed on such assets.

v/ Inter Unit Supply: Supply of goods/ services or both between
related persons or between distinct persons as specified
in section 25, when made in the course or furtherance of
business.

Therefore, any supply of goods or services or both supplied or
received by one branch bank to another or by Head office
bank to branch bank or vice versa without consideration,
shall be considered as supply under GST for payment of
tax.

v Activity performed by employer to employee without
consideration will be taxable under GST, except where the
value such supply does not exceed Rs50,000 in a financial
year.

Although no consideration is involved yet, payment of tax needs
to done on value determined in terms of section 15 of the CGST
Act read with Rule 28 of the CGST Rules.

Since, such transactions are generally not captured in books
of accounts therefore, auditor should apply substantial audit
procedure to check compliances.

2. Tax Framework for Banking and Insurance Sector:

Service Tax under earlier regime was levied and collected by
the Central Government, however, with the implementation
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of GST,CGST/SGST is levied by Central / State Government
respectively on all Infra state supply and IGST is levied by
the Central Government on all inter-state supplies Central
Government.

3. Relevant Exemptions under GST

GST is applicable on all services provided by the banks except
followings:

v Services by the Reserve Bank of India;
v Services by way of—

(i) extending deposits, loans or advances in so far as the
consideration isrepresented by way of interest or discount
(other than interest involved in credit card services

(i) inter se sale or purchase of foreign currency amongst banks
or authorised dealers of foreign exchange or amongst
banks and such dealers.

v Services provided by a banking company to Basic Saving
Bank Deposit (BSBD) account holders under Pradhan Mantri
Jan Dhan Yojana (PMJDY). [inserted w.e.f. 01-01-2019 vide
Nofification No. 28/2018- Central Tax (Rate), dated 31-12-
2018 in CGST and vide Notification No. 29/2018-Integrated
Tax (Rate), dated 31-12-2018 in IGST.]

v Services by an acquiring bank, to any person in relation to
settlement of an amount upto two thousand rupees in a
single tfransaction fransacted through credit card, debit
card, charge card or other payment card service.

Explanation. — For the purposes of this entry, “acquiring
bank™ means any banking company, financial insfitution
including non-banking financial company or any other
person, who makes the payment to any person who
accepfts such card.

v Services supplied by Central Government, State
Government, Union territory to their undertakings or Public
Sector Undertakings (PSUs) by way of guaranteeing
the loans taken by such undertakings or PSUs from the
banking companies and financial institutions. [Initially this
exemption was inserted w.e.f. 27-07-2018 vide Notification
No. 14/2018-Cenftral Tax (Rate), dated 26-07-2018 in CGST
and vide Notfification No. 15/2018- Integrated Tax (Rate),
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dated 26-07-2018 in IGST. Later, the words “banking

companies and” were inserted w.e.f. 01-01-2019 vide
Notification No. 28/2018-Central Tax (Rate), dated 31-12-
2018 in CGST and vide Notification No. 29/2018-Integrated
Tax(Rate),dt.31-12-2018]

O  Services by way of collection of confribution under
the Atal Pension Yojana

O Services by way of collection of contribution under
any pension scheme of the State Governments

O Services by the following persons in respective capacities
— (a) business facilitator or a business correspondent
to a banking company with respect to accounts in its
rural area branch; (b) any person as an infermediary
to a business facilitator or a business correspondent
with respect to services mentioned in entry (a); or (c)
business facilitator or business correspondent to an
insurance company in arural area.

4. Rate of GST on Banking & Other Financial Services

Thereisanincrease in the taxrate from 15%in service tax (erstwhile
indirect tax) to 18% under GST on the transaction charges levied
on the financial services provided by the banks in relation to
credit card, fund transfer, ATM transactions, processing fees on
loans etc.

Note- It is essential to note that Service Tax was applicable in
India excluding the State of Jammu & Kashmir. While GST is
applicable in India w.e.f 01.07.2017 including sea water upto 12
nautical miles and in Jammu & Kashmir w.e.f. 08.07.2017.

5. Time of Supply Under GST

The time of supply of services provided by the banks shall be
determined in reference to section 13 of the CGST Act, 2017 shall
be the earliest of the following dates, namely: —

(a) the date of issue of invoice by the supplier, if the invoice
is issued within the period prescribed under sub-section (2)
oflsection 31 or the date of receipt of payment, whichever
is earlier;or

(b) the date of provision of service, if the invoice is not
issued within the period prescribed under sub-section (2)
of2section 31 or the date of receipt of payment, whichever
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is earlier;or

(c) the date on which the recipient shows the receipt of services
in his books of account, in a case where the provisions of
clause (a) or clause (b) do not apply

Explanation:

v The date of receipt of payment: The date on which the
payment is entered in the books of account of the supplier
or the date on which the payment is credited to his bank
account,whichever is earlier

v Date of issue of invoice: If the supplier of services is an insurer
or banking company or financial institution including NBFC,
invoice is to be issued within 45 days from the date of supply
of service.

1. Omifted vide The Central Goods and Services Tax
Amendment Act, 2018 w.ef. 01.02.2019

2. Omitted vide The Central Goods and Services Tax
Amendment Act, 2018 w.e.f. 01.02.2019

It is pertinent to note that where the supplier of taxable service
receives an amount up to one thousand rupees in excess of the
amount indicated in the tax invoice, the time of supply to the
extent of such excess amount shall, at the option of the said
supplier, be the date of issue of invoice relating to such excess
amount.

6. Time of supply in case of reverse charge

1. In case of supplies in respect of which tax is paid or liable to be
paid on reverse charge basis, the time of supply shall be, earlier
of the following dates, namely:-

(a) the date of payment as entered in the books of account of
the recipient or the date on which the payment is debited
in his bank account, whichever is earlier;or

(b) the date immediately following sixty days from the date of
issue of invoice or any other document, by whatever name
called, in lieu thereof by the supplier;

Provided that where it is not possible to determine the time of
supply under clause (a) or clause (b), the time of supply shall
be the date of entry in the books of account of the recipient of
supply

Provided further that in case of supply by associated enterprises,
where the supplier of service is located outside India, the time of
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supply shall be the date of entry in the books of account of the k
recipient of supply or the date of payment, whichever is earlier.

7. Value of Taxable Supply Under GST

The value of a supply of goods or services or both shall be:
Transaction value, which is the price actually paid or payable
for the said supply of goods or services or both where the supplier
and the recipient of the supply are not related, and the price is
the sole consideration for the supply

Where Explanation to Section 15 of the CGST Act deems the
persons below to be “related persons”:

v Officers / Directors of one another’s business

v/ Partners in business

v Employer -employee

v A person directly / indirectly owns / controls / holds 25% of
shares of both the persons

v One directly / indirectly controls theother

v Botharedirectly/indirectlycontrolledbyathirdperson

v’ Together, theydirectly/indirectlycontrolathirdperson

v Members of the samefamily

v Sole agent / distributor / concessionaire of theother

$-15(2) Transaction Transaction Value EXCLUDES

Value INCLUDES: discount

() Amounts charged by supplier (i)  (iv) Before / at the time of supply
fo recipient in respect of any taxes, : Single condition: Such discount is duly
duties, cesses, fees and charges lev- : recorded in the invoice

ied under any statute, other than tax-
es paid under GSTregime;

(iii)  Amount incurred by Recipient | % After the supply: Cumulative con-

which is liable to be paid by the Sup- ditions:

plier; Agreement establishing discount
(IV) Charges by Supplier to Recipi- entered into before / at the time of
entbeing: supply Discount specifically linked
Incidental expenses (e.g.: packing, to relevant invoices ITC reversed by
commission) Charges for anything the recipient fo the extent of tax on
done by the Supplier at the time or discount

before the supply, in respect there of
Interest/ late fee/ penalty for delayed
payment of consideration

Subsidies directly linked to price - for
supplier receiving the subsidy (exclud-
ing Central and State Govt subsidies;
i.e., Government subsidies will not be
included in fransaction value)
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To determine value of certain specific transactions, Determination
of Value of Supply rules have been prescribed in CGST Rules,

2017 (Rule 27-35). The Rules pertaining to banking Sector are:

CGST Rules as:

Banking sector provides services of purchase and sale of foreign currency to its
customers, the value of which can be ascertained in terms of Rule 32(2) of the

OPTION -l

OPTION -

When exchanged from or/
fo INR:

(V) Difference of Buying
rate / Selling rate and RBI
reference rate X Total units
ofcurrency

(If RBI reference rate is not
available, value shall  be
1% of gross amount of INR
received orprovided)

(Vi) I neither of two cur-
rencies exchanged inINR,

(Vi) the value shall be
equal fo 1% of the lesser of
the two amounts

(viii) the person changing
the money would have re-
ceived by converting any
of the two currencies in-

Where Amount of
currency exchanged

Upto Rs 1 lakh

1% of the gross
amount of currency
exchanged or Rs 250/-,
whichever is higher

Rs 1 lakh and up to Rs 10
lakhs

Rs 1,000/-plus 0.5% of
the gross amount of
currency exchanged
above Rs 100,000/-

exceeding Rs 10 lakhs

Rs 5,500/- plus 0.10%
of the gross amount of
currency exchanged
above Rs 10 lakhs or Rs
60,000/-,

whichever is lower

foINR

(iX) on that day at the
reference rate provided
byRBI.

Further, it is pertinent to mention here Rule 34 of the CGST Rules
which provides the Rate of exchange of currency, other than
Indian rupees, for determination of Value as under:

Transactions undertaken in foreign currency must be translated
info Indian Rupees. The rate of exchange for the determination
of the value of taxable goods shall be the applicable rate of
exchange as notified by the Board under section 14 of the
Customs Act, 1962 and for the determination of the value of
taxable services shall be the applicable rate of exchange
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oy
determined as per the generally accepted accounting principles
for the date of time of supply in respect of such supply in terms of
section 12 or, as the case may be, section 13 of the Act.

Valuation of services between the distinct and related persons
(excluding agents)

Generally, banks would have lot of common/ shared services
being supported from Head Office such as call centre, security
software etc. Further, many times one branch would internally
provide service to other branches for example: resolving issue
of a customer having PAN India accounts, providing local
information etc. to other branches, etc.

The value will be determined in terms of Rule 28 of the CGST
Rules, 2017

(a) The open market value of such supply

(o) NiNelel=laNaplell CIRZCIVISAN V alue of supply of goods or
services of like kind and quality

not available

(I NIRZeIVIcNe IRV ell\VAglel] VClue as determined by
application of Rule 30 or Rule
31, in that order

determinable under

clause (a) or (b)
Provided that where goods are intended for further supply

as such by the recipient, the value shall, at the option of
the supplier, be an amount equivalent to 90% of the price
charged for the supply of goods of like kind and quality by

the recipient to his customer not being a related person
Where the recipient is eligible for full input tax credit, the

value declared in the invoice shall be deemed to be the

open market value of goods or services

Value of supply based on cost i.e. cost of supply plus 10% mark-
up. (Rule 30 of the CGST Rules 2017)

Value of supply determined by using reasonable means should
consistent with principles and general provisions of GST law. (Rule
31 of the CGST Rules 2017)
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8. Place of Supply

WHERE THE LOCATION OF SUPPLIER OF SERVICES AND THE LOCATION OF THE RECIP-
IENT OF SERVICES IS IN INDIA
Default Rule for the services other than the 12 specified services
S.No. | Description of Supply Place of Supply
(1) B2B Location of such Registered Person
(2) B2C (i) Location of the recipient where
the address on record exists,and
(i) Location of the supplier of ser-
vices in othercases
Rule for the 12 specified services
1. Immovable property related to | Location at which the immovable
services, including hotel accom- | property or boat or vessel is located
modation or intended to belocated
If located outside India: Location of
therecipient.
2. Restaurant and catering services, | Location where the services are ac-
personal grooming, fitness, beauty | tually performed.
freatment and health service
3. Training andperformance | B2B: Location of such Registered Per-
appraisal son
B2C: Location where the services are
actually performed
4. Admission fo an event or amuse- | Place where the event is actually
ment park held or where the park or the other
place islocated
5. Organisation of an event B2B: Location of such Registered
person
B2C: Location where the eventis ac-
tually held
If the event is held outside India:
Location of the recipient
6. Transportation of goods, including | B2B: Location of such Registered Per-
mails son
B2C: Location at which such goods
are handed over for their transporta-
tion
Further, (where the transportation of
goods is to a place outside India, the
place of supply shall be the place of
destfination of such goods)
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7. Passenger transportation B2B: Locatfion of such Registered
Person

B2C: Place where the passenger
embarks on the conveyance for a
continuous journey

8. Services on board a Location of the first scheduled point
conveyance of departure of that conveyance for
the journey
9. Banking and other financial ser- | Location of the recipient of services
vices including stock broking ser- | on the records of the supplier
vices Location of the supplier of services

if the location of the recipient of
services is not available

10. Insurance services B2B: Location of such Registered
Person

B2C: Location of the recipient of
services on the records of the supplier

11. Advertisement services to the | The place of supply shall be taken as

Government located in each of such States
Proportionate value in case of multi-
ple States.

12. Telecommunication services Services involving fixed line, circuits,

dish efc., and place of supply is the
location of such fixed equipment. In
case of mobile/ Internet post-paid
services, it is the location of biling
address of the recipient. In case of
sale of pre-paid voucher vouchers.
In other cases, it is the address of
the recipient inrecords, the place of
supply is the place of sale of such

WHERE THE LOCATION OF THE SUPPLIER OF SERVICES OR THE LOCATION OF THE RE-
CIPIENT OF SERVICES IS OUTSIDE INDIA

Default Rule for the cross-border supply of services other than nine specified ser-
vices

S. No. Description of Supply Place of Supply

(1) Any Location of the recipient of service;

If not available in the ordinary course
of business, the location of the sup-
plier of service
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Rule for the 9 specified services

Services supplied for goods that
are required to be made phys-
ically available from a remote

The location where the services
are actually performed. The loca-
fion where the goods are situated

location by way of electronic
means(Not applicable in case of
goods that are temporarily im-
ported into India for repairs or for
any other treatment or process
and are exported after such re-
pairs or tfreatment or  process
without being put fo any use in
India,

other than that which is required
for such repairs or treatment or

process.)

2. Services supplied to an individual and requiring the physical presence
of the receiver

3. Immovable property-related services, including hotel accommodation

4. Admission fo or organisation of an event

5. If the said three services are supplied at more than one location. i.e.

() Goods &individualrelated
(ii) Immovableproperty-related

(iii) Eventrelated

5.1 At more than one location, including a location in the taxableterritory
52 In more than one State

6. Services of fransportation of goods, other than by way of mail orcourier
7. Passenger transportation services

8. Online information and database access or retrieval services

9. Place of Supply for Banking Sector

O In case, where the location of the banks or location of the
recipient of service is in India, section 12(12) of the IGST Act,
2017, provides for the place of supply of services-

The place of supply of banking and other financial services,
including stock broking services to any person shall be the
location of the recipient of services on the records of the
supplier of services.
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Provided that, if the location of recipient of services is not

on the records of the supplier, the place of supply shall be
the location of the supplier of services

O In case, where the location of the banks or location of the
recipient of service is outside India, section 13(8) of the IGST
Act, 2017, provides that-

The place of supply of the following services shall be the location
of the supplier of services, namely: —

(a) services supplied by a banking company, or a financial
institution, or a non-banking financial company, to
accountholders;

(b) infermediaryservices;

(c) services consisting of hiring of means of transport,
including yachts butexcludingaircraftsandvessels,upto a
period of one month

Explanation - For the purposes of this sub-section, the expression,

(a) "account” means an account bearing interest fo the
depositor, and includes a non-resident external account
and a non-resident ordinaryaccount;

(b) “banking company” shall have the same meaning as
assigned to it 2 of 1934. under clause (a) of section 45A
of the Reserve Bank of India Act,1934;

(c) *financial institution” shall have the same meaning as
assigned to it 2 of 1934. in clause (c) of section 45-1 of
the Reserve Bank of India Act,1934

(d) *non-banking financial company” means,
(i) a financial institution which is acompany;

(i) a non-banking institution which is a company, and
which has as its principal business the receiving of
deposits, under any scheme or arrangement or in
any other manner, or lending in any manner;or

(i) such other non-banking instfitution or class of such
institutions,as the Reserve Bank of India may, with
the previous approval of the Central Government
and by notification in the Official Gazette,specify.
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Incomes earned by banks

Incomes are earned by banks from various sources other than
interest. The interest income forms the major part of the incomes
but in recent years the banking sector has involved themselves
info numerous activities resulfing into variety of incomes. All such
incomes are recorded in the books of accounts under various
heads which we have to analyse and decide taxability on the
same. The income so earned, and their tfaxability are as under:

1. Interestincome

The income earned by way of grant of loans, deposits etfcis a
taxable supply. However, by virtue of entry 27(a) of Nofification
12/2017 dated 28.06.2017 and enfry 28(a) of Nofification No.
09/2017-Integrated Tax (Rate) dated 28.06.2017, no GST s
payable on income earned by way of interest exceptinterest
income earned through credit card. The relevant extract of the
said entry is asunder:

SI No. | Chapter, Section, : Description of services Rate (%) : Condition

Heading, Group
or Service Code

(Tariff)
27 Heading 9971 (a) Services by way of— NIL NIL

(a) extending deposits,
loans or advances in so
far as the consideration
is represented by way of
interest  ordiscount(gther

m services):

2. Commissionincome

The instant income is classified as a supply of service tfransaction
and accordingly would be classified in terms of chapter heading
as specified in the relevant noftifications issued underGST.

Commission earned (on accrual) is liable to Service tax/GST. For
e.g..

(a) M/s. A Ltd. wants to invest in fixed securities / bonds which
can be only routed through SBI as they have exclusive rights
for subscribingthe same. SBl bank gets 2% commission on the
amounts so subscribed. For the period 2017-18, the bank
earns Rs250 crores of commission from such subscription
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which is recorded as ‘Other Income’. The auditor has to

check whether service tax/GST is appropriately disbursed
on the said amount. Whether payments are made by
complying with the due date for payment of service tax/
GST. Also, verify returns filed reveals the correct amount
of liability. If the tax is not discharge, then appropriate
disclosure would be required. Discrepancy in the returns
fled (after any revision) and liability as determined may
be disclosed. Interest being mandatory may be suitably
included in the disclosure. Suitable disclosure as to whether
any contingency exists in respect of applicable penalty
may also beprovided.

Further, review of agreements where commission is earned
must be carried out thoroughly and if any milestone
incentives, performance bonus, time bonus efcis provided
then appropriate tax freatment should besuggested.

(b) SBI bank gets 1% commission from private companies
for providing them investment exposure in foreign
markets. The same is liable for payment of service tax \
GST and appropriate tax treatment should be followed
and suggested. Disclosures as discussed above may be
considered, if any tax liability is found to beunpaid

3. Brokerage income

The instant income is classified as a supply of service fransaction
and accordingly would be classified in terms of chapter heading
as specified in the relevant noftifications issued underGST.

4. Agency charges

Generally, such income is earned by way of being appointed
as an agency either by RBI, State Governments, Central
Governments or by some corporates. Under such arrangements,
banks act as a facilitator/collection centre and in lieu of provision
of such services such banks collect certain fees as “Agency
charges”. Such charges are liable for payment of GST. Very
often, the underlying arrangement will be of agency, but it may
be described in a contemporary terminology like ‘enablement
charge’ or ‘facilitation fee’ or simple ‘management fee’ which
may appearmisleading.

The auditor needs to analyse the relevant agreements entered

Tax Research Department The Institute of Cost Accountants of India 113




Handbook on Service Sector

and has to study the flow of consideration and thereafter decide
taxability and the amount on which GSTis applicable. The same
has to be communicated to the management if no GST is being
paid filldate.

5. Portfolio management service:

Generally, the said services are being provided by different
entities within the banking sector. Due to stiff competition and
one-stop window for priority customer’s (i.e. customers who are
depositing amount beyond a certain limits) only one person
provides all such services and thereafter relevant commissions
are split between entities or costs are shared. In fact, infer-
branch sharing of portfolio management services in lieu of the
skill set available in selected branches between different states
is taxable and a fair value has to assigned to such transaction
and applicable GST is payable on such tfransaction. Further,
appropriate classification has to be made for such supply of
services under relevant chapter heading as per the nofifications
issued underGST.

6. Account maintenance charges:

Itis a common practice thatin most of the banks certain charges
are recovered tfowards maintenance. The said charges are
nominal but the same is liable for payment of service tax.

Further, even locker charges are being recovered from the
customers on an annual basis which is liable for payment of GST.
There can be different modes of arrangement for availing such
income, but such income is taxable under GST. The provisions
relating to place of supply wil become imperative while
determining the correct nature of the fransaction and thereafter
taxability has to be decided. Further, appropriate classification
has to be made for such supply of services under relevant
chapter heading as per the nofifications issued underGST.

For e.g.: Mr A wants to open a locker at SBI wherein the bank has
provided. Mr. A (the Customer) following options for opening a
locker:

A. Make an FD of Rs 25,000/-and pay an annual charge of Rs
5000/-.

B. Makean FD of Rs 50,000/-and pay an annual charge of Rs
2500/-.
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C. Make an FD of Rs 1,50,000/- and do not pay any Gnnuollr

charge
Incase A, Service tax/GST will be on annual charges of Rs 5,000-

However, in other cases, depending upon the documents the
auditor has to analysethe tax position and thereafter decide
taxability on the same i.e. under all the options whether GST is
payable on annual charge or there is some different mechanism
of determining taxability for the said transactions. If the
documents substantiate or established clear barter against the
waiver of annual fees, then GST is payable at a value either Rs
5,000/- or the interest portion.

7. Credit/Debit cardcharges

Income earned by way of issuing and maintaining such
tfransactions were liable for payment of GST. Therefore, auditor
should carefully examine such fransactions and appropriate
disclosures be made in case of non- compliance with relevant
tfaxprovisions.

8. Digital payment facilities

Banks charges some convenience fees from the person who
accepts payment through debit card, credit card or through
other some other card service. The charges earned by the
bank are chargeable under GST. And no GST will be payable in
respect to services provided by bank, to any person in relatfion
to settflement of an amount up fo Rs 2000 in a single fransaction
fransacted through credit card, debit card or charge card or
other payment cardservice.

9. Sale and purchase of foreign currency:

Banking companies receiving consideration for providing
services by way of securities and foreign exchange broking and
purchase or sale of foreign currency, including money changing
is chargeable to GST on special value calculated as per option
availed in terms of Rule 32 of CGST Rules, 2017.

However, pursuant to enfry no. 27(b) of Notification No.
12/2017-Cenftral tax (Rate) and entry no.28(b) of Notfification
no 9/2017-Integrated Tox (Rate) both dated 28.06.2018,
inter-bank transactions of sale or purchase of foreign currency
or transactions with authorized dealers of money changing are
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vexemp’rion under GST regime.
10. Other income

v Income earned by banks by way of penalfies, retention
charges, etc are liable for payment of GST.

Fore.g.:

(a) SBI charges Rs 2500/- to all those customers who
maintains an average quarterly balance below
Rs 25000/-. Accordingly, the total collection of
income from such source is Rs 5,00,00,000/- and
thereafter SBlhas to discharge GST on the same at
appropriaterate.

(b) SBlpenalisesRs500/-toallsuchcustomerswhosecheques
arebouncedandtheincomecollectionfortheperiod
2020-21is Rs 50,00,000/-. SBI has to discharge GST on
the same at appropriate rate.

(c) SBI charges Rs 50/- for issuing DD. Such income is
liable for payment of GST and the auditor has to
carefully scrutinise whether appropriate tax rate has
beendisbursed.

v Readlisation of payment (NPA) by way of disposal of NPA
to an asset reconstruction company [ARC] or to any
other buyer is a debatable issue.GST will not apply
as definition of supply [Clause 6 Schedule Il read with
Section 7] under CGST Act exclude actionableclaim.
Whenthereisoutrightsaletheservicetax/GST applicability will
depend on the nature of underlying asset sold and is to
be paid by borrower. e.g. SBI sells one of its NPA as a going
concern to Company ABC then the instant fransaction is
taxable under GST but the same is classified as a supply of
service and accordingly the rate of tax payable is NIL in
terms of Entfry 2 classified under Chapter 99 as specified
under Exemption Notification 12/2017 dated 28.06.2017.

11. Expenses incurred by bank

Generally, obligation to discharge GST lies on the supplier of
supply. But there exist certain cases on which Reverse charge
is applicable. Evenvarious expenses incurred by the banks are
exigibleto tax under on Reverse Charge Mechanism(“*RCM").
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Under RCM, the duty to discharge tax is casted on recipient of:

supply. RCM under GST depends on the nature of supply and/or
nature of supplier. All faxpayers required to pay tax underreverse
charge have to mandatorily obtainregistration and the threshold
exemption is not applicable on them. Payment of taxes under
Reverse Charge cannot be made with utilization of Input Tax
Credit and has to be made in Cash. Unlike, service tax where both
fullandpartialreversechargeexists,inGSTonlyfullchargesubsists.

Section 9(3) of CGST/ Section 5(3) of the IGST Act specify
categories of supply of goods or services or both as notified by
Government on recommendations of the Council on which
RCM is applicable. In this regard, Govt. vide Notification No.
13/2017- Cenftral Tax (Rate) dated 28.06.2017/ Notification No.
10/2017- Integrated Tax (Rate) dated 28.06.2017 as amended
from time to time specify the category of services on which RCM
is applicable.

[Till 1.02.2019 Notification No. 13/2017-Central Tax (Rate), dated
28.06.2017, 2017 has been amended vide

e Corrigendum dated 25-09-2017 issued in F. N0.336/20/2017-TRU
¢ Nofification No. 22/2017-Central Tax (Rate), dated 22-08-2017
e NofificationNo.33/2017-CenfralTax(Rate),dated13-10-2017

e Nofification No. 3/2018-Cenftral Tax (Rate), dated 25-01-2018

¢ NofificationNo.15/2018-CenftralTax(Rate),dated26-07-2018

e Nofification No. 29/2018-Cenftral Tax (Rate), dated 31-12-2018
e Nofification No. 05/2019-Central Tax (Rate), dated29-03-2019]

[Till 1.02.2019 Notification No. 10/2017-Integrated Tax (Rate),
dated 28.06.2017 has been amended vide

e Nofification No. 22/2017-Integrated Tax (Rate), date 22-08-2017
e Nofification No. 34/2017-Integrated Tax (Rate), date 13-10-2017
¢ Nofification No. 03/2018-Integrated Tax (Rate), dated25-01-2018
e Nofification No. 16/2018-Integrated Tax (Rate),dated 26-07-2018
¢ Notification No. 30/2018-Integrated Tax (Rate),dated 31-12-2018
¢ NofificationNo. 05/2019-Integrated Tax (Rate), dated 29-03-2019
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The list of such services where reverse charge mechanism
under Notification 13/2017- Cenfral Tax (Rate) dated 28.06.2018
(“Nofification 13/2017") is applicable is as under:

S.No. | Category of Supply of Services | Supplier of | Recipient of Service

service
m ) (3) (4)

1. Supply of Services by a goods | Goods (a) Any factory registered
fransport agency (GTA) [, who | Transport under or governed by the
has not paid central tax at the | Agency Factories Act, 1948 (63 of
rate of 6%.]2in respect of trans- | (GTA) 1948);0r
portatfion of goods by road to- (b) any society registered

. under the Societies Reg-
(@) any factory registered istration Act, 1860 (21 of

under or governed by the Fac-
tories Act, 1948(63 of 1948);or |L8£O¥O?rfhuer1dt%ecrg‘;ir?gflhier:

(b) any society registered force in any part of India;or
under the Societfies Registro- (c) an ~ : P
) y co-operative soci
hog Act, ]86?h(2] IOf 1?60)thor ety established by or under
under any other law for the any law: or

fime being in force in any part .
of India;or (d) any person registered

under the Central Goods
and Services Tax Act or the
Integrated

()  any co-operative society
established by or under any
law;or

(d) any person registered
under the CentralGoods and
Services Tax Act or the

5 The words and figure ", who has not paid central tax at the rate
of 6%," were inserted

w.e.f. 22-08-2017 vide Notification No. 22/2017-Cenfral Tax (Rate),
dated 2-08-2017.

(a) Integrated Goods and (a) Goods and Services
Services Tax Act or the State Tax Act or the State
Goods and Services Tax Act or Goods and Services Tax
the Union Territory Goods and Act or the Union Territory
Services Tax Act; or Goods and Services Tax

Act; or
(b) any body corporate
established, by or under

(b) any body corporate estab-
lished, by or under any law;or

(c) any partnership firm wheth- any law;or

er registered or not under any () ony' partnership firm
law including association of whether registered or not
persons,or under any law including
(d) any casual taxable person. association of persons;or
6[Provided that (d) any casual taxable
nothing contained in this en- person;

try shall (e) located in the taxable-
(e) apply to services provided territory.

by a
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(f) goods transport agency, by
way of tfransport of goods in a
goods carriage by road, fo, -

a Department or Establishment
of the Central Government or
State Government or Union ter-
ritory;or local authority;or

(g) Governmental agencies,
which has taken registration
under the Central Goods and
Services Tax Act, 2017
(12 of 2017) only for the pur-
pose of deducting tax under
section 51 and not for making
a taxable supply of goods or
services.]

6 Proviso was inserted w.e.f. 01-01-2019 vide Notification No.

29/2018-Central Tax (Rate), dated31-12-2018.

2.

Z[Services provided by an in-
dividual advocate including
a senior advocate or firm of
advocates by way of legal ser-
vices, directly or indirectly.

Explanation. - “legal service”
means any service provided in
relation to advice, consultan-
cy or assistance in any branch
of law, in any manner and
includes representational ser-
vices before any court, tribunal
or authority.]

An individual
advocate in-
cluding a senior
advocate or
firm of advo-
cates.

Any business entity lo-
cafed in the faxable
territory.

Services supplied by an arbi-
tral tfribunal to a business entity.

An arbitral
fribunal.

Any business entity
located in the taxable
territory.

Services provided by way of
sponsorship to any body cor-
porate or partnership firm.

Any person

Any body corporate
or partnership firm lo-
cated in the taxable
territory.

Services supplied by the Cen-
fral Government, State Gov-
ernment, Union ferrifory or
local authority to a business
entity excluding, - renting of
immovable property, and ser-

vices specifiedbelow-

(i) services by the Depart-
ment of Posts by way of speed
post, express parcel post, life
insurance, and agency ser-
vices provided to a person
other than Central Govern-
ment,State

Government or Union ferritory
or local authority;

Central Gov-
ernment, State
Government,
Union territory or
local authority

Any business entity lo-
cafed in the faxable
territory.
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7 Column (2) against SI.No. 2 was corrected vide Corrigendum
dated 25-09-2017 issued in F.No. 336/20/2017-TRU. Before
correction, it read as -

“Services supplied by an individual advocate including a senior
advocate by way of representational services before any court,
tribunal or authority, directly or indirectly, to any business enfity
located in the taxable territory, including where contract for
provision of such service has been entered through another
advocate or a firm of advocates, or by a firm of advocates, by
way of legal services, to a business entity.”

services in relation to an air-
craft or a vessel, inside or out-
side the precincts of a port or
anairport;

fransport of goods or passen-
gers.

[5A

Services supplied by the Cen-
fral Government, State Gov-
ernment, Union territory or
local authority by way of rent-
ing of immovable property to
a person registered under the
Central Goods and Services

Tax Act, 2017 (12 of 2017).

Central
Government,
S t a t e
Government,
Union territory or
local authority

Any person registered
under the Cenfiral
Goods and Services
Tax Act, 2017.]8

[5B

Services
person

supplied by any

by way of transfer of

development rights or Floor
Space Index (FSl) (including
additional FSl) for construction

of a project by a promoter.

Any person

Promoter.

5C

Long term lease of land (30
years or more) by any per-
son against consideration in
the form of upfront amount
(called as premium, salami,
cost, price, development
charges or by any other
name) and/or periodic rent
for construction of a project
by a promoter.

Any person

Promoter.]9
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Services supplied by a direc-
tor of a company or a body
corporate to the said compa-
ny or the body corporate.

A director of a
company or a
body corporate

The company or a
body corporate locat-
ed in the faxable ferri-
fory.

Services supplied by an insur-
ance agent to any person

An insurance
agent

Any person carrying on
insurance business,

8 SI.No. 5A was inserted w.e.f. 25-01-2018 vide Notification No.
3/2018-Central Tax (Rate), dated 25-01-2018.

9 SI.No. 5B and C was inserted w.e.f. 01-04-2019 vide Notification
No. 05/2019- Central Tax (Rate), dated 29-03-2019.

carrying on insurance busi-
ness.

located in the taxable
territory.

Services supplied by arecov-
ery agent to a banking com-
pany or a financial instfitution
or a non- banking financial
company.

A recovery
agent

A banking company
or a financial institu-
fion or a non-banking
financial  company,
located in the taxable
territory.

Supply of services by an au-
thor, music composer, pho-
tographer, arfist or the like
by way of fransfer or permit-
ting the use or enjoyment of
a copyright covered under
clause (a) of sub- section (1)
of section 13 of the Copyright
Act, 1957 relating fo original
literary, dramatic, musical or
arfistic works to a publisher,
music company, producer or
the like.

Author or music
composer, pho-
tographer, artist,
or the like

Publisher, music com-
pany, producer or the
like, located in the tax-
able territory.

Supply of services by the
members of Overseeing
Committee to Reserve Bank
of India

Members of
Overseeing
Committee con-
stituted by the
Reserve Bank of
India

Reserve Bank of In-
dia.]10

Services supplied by individu-
al Direct Selling Agents (DSAs)
other than a body corporate,
partnership or limited liability
partnership firm to bank or
non- banking financial com-
pany (NBFCs).

Individual Direct
Seling  Agents
(DSAs) other
than a body cor-
porate, partner-
ship or limited lio-
bility partnership
firm.

A banking company
or a non-banking fi-
nancial company, lo-
cated in the taxable
territory.]11

Services provided by business

Business

A banking company,
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10 SI.No. 10 was inserted w.e.f. 13-10-2017 vide Notification No.
33/2017-Central Tax (Rate), dated13-10-2017.

11 SI.LNo. 11 was inserted w.e.f. 27-07-2018 vide Notification No.
15/2018-Central Tax (Rate), dated26-07-2018.

facilitator (BF) to a banking | facilitator (BF) located in the
company taxable  terri-
tory

13. | Services provided by an|An agent of busi-| A business corre-
agent of business correspon- | ness correspondent | spondent, located in
dent (BC) to business corre- | (BC) the taxable territory.
spondent (BC).

14. | Security services (services | Any person ofher | A registered person,
provided by way of supply of | than a body corpo- | located in the tax-
security personnel) provided | rate able territory.]12

to a registered person: Pro-
vided that nothing contained
in this entry shall apply to, -

(i)

(a) a Department or Es-
tablishment of the Cenfral
Government or State Gov-
ernment or Union territory;or

(b) local authority;or

() Governmental agen-
cies; which has taken reg-
istration under the Cenfral
Goodsand

Services Tax Act, 2017 (12 of

2017) only for the purpose of
deducting tax under section
51 of the said Act and noft for
making a faxable supply of
goods or services;or

(i) aregistered person paying
tax under section 10 of the
saidAct.

In addition to the above list given under Central Tax- Rate,
following additional category of supply of services is listed under
Notification No. 10/2017- IntegratedTax (Rate) dated 28.06.2017
on which GST shall be paid by the recipient on reverse charge
basis:

12 SI.Nos. 12, 13 and 14 the entries relating thereto were inserted
w.e.f.01-01-2019 vide Notfification No. 29/2018-Cenfral Tax (Rate),
dt. 31-12-2018.
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any person who is located
in a non-taxable territory to
any person other than non-
taxable online recipient

located in a
non-taxable ter-
ritory

SI. No. Category of Supply of | Supplier of ser- Recipient of Service
Services vice
(1) (2) (3) (4)
1 Any service supplied by | Any person | Any person located in

the taxable territory other
than non-taxable online
recipient.

Services supplied by aper-
son located innon- taxable
territory by way of franspor-
tation of goods by a vessel
from a place outside India

A person locat-
ed in non-tax-
able territory

Importer, as defined in-
clause (26) of section 2 of
the Customs Act, 1962(52
of 1962), located in the
taxable territory.

up to the customsstation of
clearance inindia

RCM as per section 9(4) of the CGST Act or section 5(4) of the
IGST Act

Prior to 1.02.2019, RCM as per section 9(4) of the CGST Act or
section 5(4) of the IGST Act would include supply of taxable
goods or services or both by an unregistered supplier to a
registeredperson.

To avoidleakage of taxandto encourage the businesscommunity
to pay GST, RCM under section 9(4) was been infroduced on
any expenditure incurred by the registered person over Rs 5000/-
per day [vide Notification No.8/2017-Central Tax (Rate) dated
28.06.2017], under the situation where the supplier does not pay
tax. However, this limit of Rs 5,000/- vide Notification no. 38/2017-
Central Tax (Rate)dated 13.10.2017 has been withdrawn and
hence, payment of tax under section 9(4) of the CGST Act, 2017
was exempted till 31.03.2018. Moreover, payment of tax under
section 5(4) of the CGST Act, 2017 was exempted till 31.03.2018
vide Nofification No. 32/2017 - Integrated Tax (Rate) dated
13.10.2017. Thereafter, this provision of reverse charge was
deferred 1ill 30.09.2019, the relevant nofifications numbersare:

Notification under IGST
Notification No. 11/2018 -

Exempted From Notification under CGST

From 1.04.2018 Notification No. 10/2018
10 30.06.2018 -

Integrated Tax
dated23.03.2018

(Rate)
Central Tax (Rate) dated

23.03.2018
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From 1.07.2018 | NotificationNo.12/2018 Notification No. 13/2018 - In-
fo - Cenfral Tax (Rate) tegrated Tax (Rate) dated
30.09.2018 dated 29.06.2018 29.06.2018
From Nofification No.22/2018 Notification No. 23/2018 — In-
01.10.2018  to ~ Central Tax (Rate) | tegrated Tox (Rate) dated
30.09.2019 dated 06.08.2018 06.08.2018

Subsequently, in view of bringing intfo effect the amendments
(regarding RCM on supplies by unregistered persons) in the GST
Acts, reverse charge exemption Notification No.8/2017-Central
Tax (Rate) dated 28.06.2017 and Notification No. 32/2017 -
Infegrated Tax (Rate) dated 13.10.2017 has been rescinded
with effect from 1.02.2019 vide Notification No 01/2019-Central/
Intfegrated Tax (Rate) ,dated 29-01-2019.

Further, with effect from T1stFebruary 2019, The Central Goods
and Services Tax (Amendment) Act, 2018 has substituted section
9(4) of the CGST Act, as:

“(4) The Government may, on the recommendations of the
Council, by notification, specify a class of registered persons
who shall, in respect of supply of specified categories of
goods or services or both received from an unregistered
supplier, pay the tax on reverse charge basis as the recipient
of such supply of goods or services or both, and all the
provisions of this Act shall apply to such recipient as if he is
the person liable for paying the tax in relation to such supply
of goods or services or both.”

Hence, it is required for reverse charge on inward supplies
from unregistered persons to be applicable, ‘categories of
registered persons’ and ‘categoriesof goods or services' are to
be notified. However, no such notification has beenissued(yet)
makingbankingcompaniesliabletoreversecharge.

Some of the services which are relevant with respect to the
Banking sector are explained in detailedbelow:

1. Services provided by recovery agent

Generally, loans are the areas wherein the banks earn
major portion of their income. It is the most organized form
of extending credit to customers and interest is earned as
an income in respect of such credits extended. Majority

124 The Institute of Cost Accountants of India Tax Research Department




Handbook on Service Sector

ofbonksspendgreo’rﬁmeondeffor’rinrecoveringcredi’rssogron’red.:

Further, many banks sell their loans to third parties or hire third
party agents fo initiate recovery on theirbehalf.

Loans sold to factoring agents are not liable for payment of GST.
Please examine that these transactions would be ‘exempt supply’
depending on whether these are with or without recourse.

Further, another type of transaction third parties is hired
to initiate recovery on behalf of the banks which is purely a
service transaction and liable to payment of GST. Further, RCM is
applicable onsuch transactions and therefore the banks who hire
such third-party agents are liable for payment of GST on the fees
so paid to these recovery agents/third party agents. Banks also
provide infrastructure, phone facilities and such other benefits
to these third-party agents in order to perform their services.
Even such value is required to be taken into consideration while
determining the value of supply for the purpose of payment
of GST.

As an auditor, one should check the agreements between the
bank and the recovery agent. Under GST regime, the bank
should raise a self-invoice and thereafter appropriate GST @ 18%
should be paid on the same. The income so earned should be
disclosed in the relevant chapter heading as classified under the
GSTregime.

2. Services provided by insurance agent

If the banks are also engaged in business of insurance, then the
services provided by such insurance agent who sell insurance
products of the banks is liable for payment of GST. Further, the
amount on which tax is payable is commission so paid to the
insurance agent. Such commission also includes reimbursement
by anymode.

The insurance division of the banks so receiving the services from
those insurance agents are liable for payment of GST under
reverse charge mechanism.

As an auditor, one should check the agreements between the
bank and the insurance agent. Under GST regime, the bank
should raise a self-invoice and thereafter appropriate GST @ 18%
should be paid on the same. The income so earned should be
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ridisclosed in the relevant chapter heading as classified under the
GSTregime.

3. Services provided by goods transport agency service:

W.e.f. July 1,2017 vide Entry No.1 of Notification 13/2017
Central Tax (Rate) date 28.06.2017, if any services in respect of
fransportation of goods by road are provided by goods transport
agency (GTA) to the following recipient located in the taxable
territory then recipient of service is liable to pay tax under
reversecharge:

(a) Any factory registered under or governed by the Factories
Act, 1948 (63 of 1948);0r

(b) any society registered under the Societies Registration Act,
1860 (21 of 1860) or under any other law for the fime being
in force in any part of India;or

(c) any co-operative society established by or under any law;
or

(d) any personregistered under the Central Goods and Services
Tax Act or the Integrated Goods and Services Tax Act or
the State Goods and Services Tax Actor the Union Territory
Goods and Services Tax Act;or

(e) any bodycorporate established, by or under any law;or

(f) any partnership firm whether registered or not under any law
including association of persons;or

any casual tfaxableperson.

However, w.e.ffrom August 22,2017 vide Notification No. 22/2017
dated August 22, 2017 which amended Notification 13/2017, the
GTA was given an option to pay to GST @ 5% (2.5 CGST+2.5 SGST/
5% IGST) if no input tax credit is availed subject to RCM. Further, if
GTA has availed ITC, GSTis to be paid by GTA@12%.

Further, w.e.f. 01-01-2019 vide Nofification No. 29/2018-Central
Tax (Rate), dated 31-12-2018, nothing contained in this entry shalll
apply to services provided by a goods transport agency, by way
of fransport of goods in a goods carriage by road, to,-

(a) a Department or Establishment of the Central Government
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or State Government or Union territory;or
(b) local authority; or
(c) Governmental agencies,

which has taken registration under the CGST Goods and Services
Tax Act, 2017 (only for the purpose of deducting tax under section
51 and not for making a taxable supply of goods orservices.

Therefore, auditor has to check that correct ITC is taken, and
appropriate person has discharged the tax. Carriage of Goods
by Road Act, 2007 requires that no motor vehicle undertake
tfransport of goods by road except with a proper registration of
such motor vehicle. And every consignment be accompanied
by a forward note or receiving note. Merely because goods are
not of substantial value or not involving supply or involving inter-
branch movement,itisnotappropriatetoavoidissuingsucha‘note’.
Whens uch

‘note’ is issued, the fransporter will be a GTA. Under the GST
notification, GTA is one who issues a consignment note ‘by what
ever name called’.

4. Services provided by advocates:

W.e.fJuly 1,2017 Interms of entry no. 2 of vide Notification 13/2017,
RCM was applicable on Services supplied by an individual
advocateincluding asenioradvocate by way ofrepresentational
services before any court, fribunal or authority, directly or
indirectly, to any business entity located in the taxable territory,
including where confract for provision of such servicehas been
entered through another advocate or a firm of advocates, or by
a firmofadvocates,bywayoflegalservices,toabusinessentity

Thereafter a Corrigendum to Notification No. 13/2017 was issued
[M.F. (D.R.) Corrigendum F. No. 336/20/2017-TRU, dated 25-9-
2017], subsequently RCM is applicable on Services provided by
an individual advocate including a senior advocate or firm of
advocates by way of legal services, directly orindirectly.

Where - “legal service” means any service provided in relation
to advice, consultancy or assistance in any branch of law, in any
manner and includes representational services before any court,
tribunal orauthority.
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Very often, legal services are availed banks ‘on account of’
their customers. Here, auditors fo ensure that banks do not
withhold themselves from payment of RCM on legal fee paid
on the premise that these services are availed ‘on account of’
their customers, especially when the legal fee is debited to
customer’s account. It is more appropriate that banks discharge
RCM as fee from advocate will be issued to bank. Very often, it
is observed that where expenses are incurred but debited to
customer’s account, RCM liability thereon, is somehow omitted.
Customer’s being unaware of the various components of costs
that are embedded in the amounts debited to the account,
RCM liability cannot possibly be discharged by them. Hence,
banksmaybeadvisedtosuitablyensureRCMiscompliedwith.

5. Service provided by way of import of services

Many banks do spend a lot of funds on procuring services from
abroad. Where the supply of goods or services or both are
taxable in nature, GST is payable by the recipient bank.

Some important areas are summarized as under:
1. Bond floating expenditure:

Generally, bond floating expenditure is an expenditure
which though

appropriately recorded in the books of accounts, skips the
attention and the applicable taxes are not discharged
often in respect of the same. Therefore, the concerned
auditor should thoroughly inspect the books of accounts
and identify all paymentsin foreign currency for compliance
with these provisions.

For e.g.: IVY Bank wants to issue bonds in NYSE and for the
said purpose has appointed WYE bank a leading bank of
America for floating the said bonds and acting as a lead
merchant banker. The fee for the same is generally some
fixed % of the ticket size which is recorded appropriately in
the books of accounts. The instant fransaction is taxable in
terms of Section 13 (2) of the IGST Act,2017.

Under the GSTregime, the same requires through analysis of
the transaction, these are generally taxable as per Section
13 of the IGST Act, 2017. However, the actual answer may

128 The Institute of Cost Accountants of India Tax Research Department




Handbook on Service Sector
vary depending upon the structuringof thetransaction.
2. Under writing charges:

If underwriting charges are paid in foreign currency to an
underwriterwhoislocated outside India, then GSTis payable
on such fransactions. Appropriate ledgers, contracts etc
should be scrutinised in great detail and thereafter relevant
disclosures should be made regarding taxability on the
same.

3. L.T infrastructurecost:

Generally, LT infrastructure is a common cost which the
banks bears on all-india basis and executes one common
contract for the same. If the vendor is based outside India
or the technicians are outside India and payment is being
disbursed in foreign currency. Though, such cost requires
careful apportionment in terms of appropriate provisions
including rules and depending upon the nature of the
fransaction appropriate GST (generally @ 18%) is payable
on such fransaction. Further, credit for the GST so paid is
available.

NOTE-It is pertinent to mention here that, the certain services
exigible to service tax under RCM has been discontinued
under GST like rent-a-cab, Manpower Supply, Security
services, works contract service etc.

3. Input TaxCredit

Under the GST regime, a banking company or a financial
institution including a non-banking financial company engaged
in supplying services by way of accepting deposits, extending
loans or advances shall have following two options to avail Input
tax credit in terms of Section 17(4) of the CGST Act 2017. And
the option once exercised shall not be withdrawn during the
remaining part of the financialyear.

OPTION |

Reverse the credit pertaining to exempted services as per the
method stated in Section 17(2) of the CGST Act, 2017 read with
the relevant State Act and Rulesthereof

OR
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"OPTION Il

Avail 50% of the eligible input tax credit on inputs, capital goods
and input services in that month and the rest shall lapse. And
accordingly follow the following procedure in accordance with
Rule 38 of the CGST Rules, 2017:

1. Such banking company or financial institution shalinot avail
credit of:

e the tax paid on inputs and input services that are used
for non-business purposes and

e the credit attributable to the supplies specified in Section
17(5), in FORMGSTR-2

2. Further, the condition of 50% restriction would not be
applicable in case of the tax paid on supplies made by
one registered person to another registered person having
the same PAN. Hence, banking company or financial
institution shall avail the credit of tax paid on inputs and
input services in case of supplies made to its own branches
i.e. infer branch i.e., by one registered person to another
registered person havingdifferentGSTIN.

3. 50% of the remaining amount of input tax shall be admissible
and shall be furnished in FORMGSTR-2

4. The amount referred in point 2. and 3 above shall subject to
the provisions of Section 41,42 and 43, be credited to the
electronic credit ledger of the said banking company or
financial institution.

Clarification on reversal of credits for banks and financial
institutions including NBFCs:

Relevant provisions have been amended to exclude banks
and financial institutions including NBFCs engaged in providing
services by way of extending deposits, loans or advances from its
ambit. It has been provided in the said explanation that value for
reversal of common input tax credit taken on inputs and input
services used in providing taxable and exempted services, shall
not include the value of service by way of extending deposits,
loan soradvances against consideration in the form of interest or
discount.
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Apportionment of credit

Section 17 (2) of the CGST Act stipulates that, where the goods
or services or both are used by the registered person partly for
effecting taxable supplies including zero-rated supplies under
this Act or under the IGST Act and partly for effecting exempt
supplies under the said Acts, the amount of credit shall be
restricted to so much of the input tax as is attrioutable to the said
taxable supplies including zero-ratedsupplies.

Credit attributable to exempt supplies is not available to a
registered person. Exempt Supplies’ for this purpose mean
all supplies other than taxable and zero-rated supplies and
specifically include the following:

v’ Supplies liable to tax under reverse chargemechanism;
v Transactions insecurities;

v Sale of land;and

v’ Subject to Para 5(b) of Schedule Il, sale ofbuilding.

Moreover, vide CGST Amendment Act,2018 w.e.f 1-02-2019, the
“value of exempt supply'’ shall not include the value of activities
or tfransactions specified in Schedule lll, except those specified in
paragraph 5 of the said Schedule i.e. Sale of Land (S-lll) / building
(S-I1).

Hence, they will not entail any reversal of credit. Further, vide
CGST Amendment Act, 2018 w.e.f 1-02-2019, a couple of clauses
has been inserted within Schedule Il of the CGST Act:

"7. Supply of goods from a place in the non-taxable territory
fo another place in the non-taxable territory without such
goods entering into India.

8. (a) Supply of warehoused goods to any person before
clearance for home consumption; (b) Supply of goods by
the consignee to any other person, by endorsement of
documents of title to the goods, affer the goods have been
dispatched from the port of origin located outside India but
before clearance for homeconsumption”

From the above, it can be gathered that excluding of supplies
covered under Schedule Il has resulted in lower reversal of
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credit particularly in case of high sea sales and merchant
fradetfransactions.

Rule 42 of the CGST Rules, 2017: Manner of determination of
ITC in respect of inputs or input services and reversal thereof via

illustration:
SI. No : Particulars Reference | CGST SGST/ UTGST | IGST
1 Total input tax on in-:T 1,00,000 : 1,00,000 50,000

puts and input services
for the tax period April
2021

Out of the total input
tax (T):

2 Input tax used exclu- : Tl 10,000 10,000 5,000
sively for non-business
purposes (Note 1)

3 Input tax used exclu- i T2 10,000 10,000 5,000
sively for effecting ex-
empt supplies (Nofe 1)

4 Input tax ineligible un- | T3 5,000 5,000 2,500
der Section 17(5)
(Note 1)
Total 25,000 25,000 12,500
ITC credited to Elec- | C1 =T- (T1 | 75,000 75,000 37,500
fronic Credit Ledger | + T2
(Note 1)
+13)
Input tax  credit: T4 50,000 50,000 25,000

used exclusively for
taxable supplies (in-
cluding zero- rated
supplies) [Note 4]

Common credit C2 = C1 -1:25,000 25,000 12,500
T4
Aggregate value of i E 25,00,000 25,00,000 25,00,000

exempt supplies for
the tax period April
2021 (Note 2 & 3)

Total Turnover of the | F 1,00,00,000 : 1,00,00,000 : 1,00,00,000
registered person for
the

tax period April 2021
(Note?2)
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Credit  afttributable : D1 = (E/F) i 6,250 6,250 3.125
tfo exempt supplies

(Note 5) *C2

Credit attributable : D2 = C2 *: 1,250 1,250 625
to non-business pur- | 5%

poses

Net eligible common i C3 = C2 - 17,500 17,500 8,750
credit [Note ] (D1 +D2)

Total credit eligible | G=T4+C3 | 47,500 67,500 33,750
(Exclusive + Com-

mon)

Note 1: T1, T2, T3 and T4 shall be DETERMINED AS ABOVE and
declared in Form GSTR-2 and at summary level in FORMGSTR-3B

Note 2: If the registered person does not have any furnover for
May 2018, then the value of E and F shall be considered for the
last tax period for which such details areavailable

Note 3: Aggregate value of exempt supplies and the total
turnover shall exclude the amount of any duty or tax levied under
enfry 84 and enfry 92A of List | of the Seventh Schedule to the
Constitution and entfry 51 and 54 of List |l of the saidSchedule.

Note 4: In case of supply of services covered by clause (b) of
paragraph 5 of Schedule Il of the said Act, value of T4 shall be zero
during the construction phase because inputs and input services
will be commonly used for construction of apartments booked
on or before the date of issuance of completion certificate or
first occupation of the project, whichever is earlier, and those
which are not booked by the said date.

Note 5: In case of supply of services covered by
clause (b) of paragraph 5 of Schedule I of the Act,
the value of ‘E/F’ for a tax period shall be calculated
foreachprojectseparately,takingvalueofEandFasunder:-

E= aggregate carpet area of the apartments, construction of
which is exempt from tax plus aggregate carpet area of the
apartments, construction of which is not exempt from tax, but
are identified by the promoter to be sold afterissue of completion
certificate or first occupation, whichever isearlier;

F= aggregate carpet area of the apartments in the project;

Explanation 1: In the tax period in which the issuance of
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completioncertificate or first occupation of the project takes
place, value of E shall also include aggregate carpet area of
the apartments, which have not been booked fill the date
of issuance of completion certificate or first occupation of the
project, whichever isearlier.

Explanation 2: Carpet area of apartments, tax on construction
of which is paid or payable at the rates specified for items (i),
(ia), (ib), (ic) or (id), against serial number 3 of the Table in
the nofification No. 11/2017-Cenftral Tax (Rate),published in the
Gazette of India, Extraordinary, Part Il, Section 3, Sub-section (i)
dated 28th June, 2017 vide GSR number 690(E) dated 28th June,
2017, as amended, shall be taken into account for calculation
of valueof ‘E’ in view of Explanation (iv) in paragraph 4 of the
notification No. 11/2017-Central Tax (Rate), published in the
Gazette of India,Extraordinary,Part Il, Section 3, Subsection (i)
dated 28th June, 2017 vide GSR number 690(E) dated 28th June,
2017,as amended.

Remarks: Note 4 and 5 may only be applicable in case of
apartment construction project-promoter and not a banking
company.

Note 6: Amount of ‘C3‘, ‘D1’ and ‘D2’ shall be computed
separately for ITC of CGST, SGST, UTGST and IGST declared in
FORM GSTR-3B or through FORM GST DRC-03.

And the amount equal to aggregate of ‘D1’ and ‘D2’ shall be
reversed by the registered person in FORM GSTR-3B or through
FORM GST DRC-03.

Note 7: The registered person is expected to make such
computation for each tax period and reverse the same in the
periodic returns being filed by such registered person. However,
on completion of the financial year, inputtax credit shall be
determined accurately based on actuals, in the same manner
as provided in Rule 42. A reconciliation is required to be done on
an annual basis (between the amounts reversed for each tax
period during the year and the amount determined at the end
of the financial year) and any excess credit availed needs to be
reversed with interest while short credit, if any,needstobere-avail
edwithinémonthsfromendofthefinancialyear.

It is to be noted that the registered person would be required
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to remit excess ITC claimed (as determined in Note 7 obove):

with interest calculated at for the period starting from the first
day of April of the succeeding financial year fill the date of
payment. However, no interest can be claimed if, at the end of
the financial year, it is found that short credit wasavailed.

Please Note that Input tax credit by a Registered Taxable
Person can only be availed subject to the fulfilment of following
conditions:

Basis tax invoice/debit note issued by a registered
supplier, or other prescribed taxpaying document

Goods and/or services have been received

Tax actually paid by the supplier to the credit of
the appropriate Government, either in cash or by
utilization of ITC

Monthly return in Form GSTR-3 u/s 39 is furnished

Credit only upon receipt of the last lot/ instalment in
case of goods received in lots/instalments.

Goods deemed to be received by a taxable
person when the supplier delivers the goods to
the recipient/ any other person, on the direction
provided by the taxable person to the supplier.

Exception in case of goods being
directly sent to job worker
If the recipient of services fails to pay (value + tax)
within 180 days from date of invoice, (ITC availed
+interest @ 18%) shall be added to his output tax
liability. ITC available when amount discharged later

1. The recipient is in possession of tax invoice or debit note
issued by a supplier;

2.The detailsofthe above-mentionedinvoice ordebitnotehave
been furnished by the supplier in the statement of outward
supplies and such details have been communicated to the
recipient in the manner specified under Section 37 of the
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CGST Act;
3. The recipient has received the goods or services or both;

4. The tax charged in respect of such supply has been actually
paid to the Government, and

5. The recipient has furnished the return under Section 39 of the
CGST Act

Hence, with effect from 1st January, 2022 the conditions for
availment of Input tax credit as per CGST Act, 2017 is as per
aforesaid conditions only.

Documents required for availing credit (Sec 36 of the CGST Act)

Invoice issued by a sup- Invoice issued as per A debit note issued by
plier of goods or services S-31(2)(f) by recipient supplier u/s 34
or both as per S-31 along with proof of

payment of tax

Bill of entry or similar doc- Revised invoice Document issued by
ument prescribed under Input Service Distribu-
Customs Act, 1962 tor.

No ITC allowed to be availed

®  Aregistered person shall not be entitled to take input tax credit in respect
of any invoice or debit note for supply of goods or services or both after the
thirtieth day of November following the end of financial year o which such
invoice or debit note pertains or furnishing of the relevant annual return,
whichever is earlierlf all applicable particulars as specified in the provisions

of Chapter VI are contained in the said document, and the relevant infor-
mation, as contained in the said document, is furnished in FORM GSTR-2

" Inrespect of any tax paid, where any demand has been confirmed on
accounts of any fraud,wilful misstatement or suppression of facts

No ITC can be availed in terms of Sec 17(5) of CGST Act, 2017 -
No ITC shall be available in respect of the following namely:

(a) motor vehicles for tfransportation of persons having approved
seating capacity of not more than thirteen persons (including the
driver), except when they are used for making the following
taxable supplies, namely:—

(A) further supply of such motor vehicles;or
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(B) transportation of passengers;or

(C) imparting training on driving such motor vehicles;
(aa) vessels and aircraft except when they areused—
(i) for making the following tfaxable supplies, namely:—

a. further supply of such vessels or aircraft;or

b. transportation of passengers;or

c. imparting training on navigating such vessels;or

d. imparting training on flying suchaircraft;
(i) for fransportation ofgoods;

(a) services of  general insurance, servicing, repair and
maintenance in so far as they relate to motor vehicles, vessels or
aircraft referred to in clause (a) or clause(aaq):

Provided that the input tax credit in respect of such services shall
be available—

(i) where the motor vehicles, vessels or aircraft referred to
in clause (a) or clause (aa) are used for the purposes
specifiedtherein;

(i) where received by a taxable personengaged—

(i) in the manufacture of such motor vehicles, vessels or
aircraft;or

(ii) in the supply of general insurance services in respect of
such motor vehicles, vessels or aircraft insured byhim;

(b) the following supply of goods or services orboth—

(i) food and beverages, outdoor catering, beauty treatment,
health services, cosmetic and plastic surgery, leasing, renting
or hiring of motor vehicles, vessels or aircraft referred to in
clause (a) or clause (aa) except when used for the purposes
specified therein, life insurance and healthinsurance:

(ii) Provided that the input tax credit in respect of such goods or
services or both shall be available where an inward supply
of such goods or services or both is used by a registered
person for making an outward taxable supply of the same
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category of goods or services or both or as an element of
taxable composite or mixed supply;

membership of a club, health and fitness centre; and

(iii) fravel benefits extended to employees on vacation such as
leave or home fravelconcession.

Provided that the input tax credit in respect of such goods or
services or both shall be available, where it is obligatory for an
employer to provide to its employees under any law for the time
being in force.]13

18Substituted vide CGST Amendment Act,2018 w.e.f.1-02-2019 &
earlier it was:

(a) motor vehicles and other conveyances except when they
areused-

(i) for making the following tfaxable supplies, namely:—
(A) further supply of such vehicles or conveyances;or
(B) tfransportation of passengers;or

(C) imparting fraining on driving, flying, navigating such
vehicles or conveyances;

(i) for fransportation of goods;
(b) the following supply of goods or services or both—

(i) food and beverages, outdoor catering, beauty treatment,
health services, cosmetic and plastic surgery except
where an inward supply of goods or services or both of
a particular category is used by a registered person for
making an outward taxable supply of the same category
of goods or services or both or as an element of at axable
composite or mixed supply;

(i) membership of a club, health and fithess centre;

(iii) rent-a-cab, life insurance and health insurance except
where—

(a) the Government nofifies the services which are obligatory
for an employer to provide to its employees under any
law for the time being in force;or
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(b) such inward supply of goods or services or both of

aparticular

(c) works contract services when supplied for construction of
immovable property, (other than plant and machinery), except
where it is an input service for further supply of works confract
service;

(d) goods or services or both received by a taxable person for
construction of an immovable property (other than plant and
machinery) on his own account, including when such goods or
servicesorbothareusedinthecourseorfurtheranceofbusiness;

Explanation. - For the purpose of clause (c) and (d), the expression
“construction” includes re-construction, renovation, additions or
alterations or repairs, to the extent of capitalization, to the said
immovable property.

(e) goods or services or both on which tax has been paid
under section 10;

(f) goods or services or both received by a non-resident
taxable person except on goods imported byhim;

(g) goods or services or both used for personalconsumption;

(h) goods lost, stolen, destroyed, written off or disposed of
by way of gift or free samples;and

(i) any tax paid in accordance with the provisions of sections
74, 129and130.

Explanation. For the purposes of Chapter V and Chapter VI of
the CGST Act, the expression ‘plant and machinery’ means
apparatus, equipment and machinery fixed to earth by
foundation or structural support that are used for making outward
supply of goods or services or both and includes such foundation
and structural supports but excludes:

(i) land, building or any other civilstructures,

(i) telecommunication fowers;and

(iii) pipelines laid outside the factorypremises

category is used by a registered person for making an outward

taxable supply of the same category of goods or services or both
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rzor as part of a taxable composite or mixed supply;and

fravel benefits extended to employees on vacation such as
leave or home fravelconcession;

Credit utilization [Sec 49(5)]

Allowed for Payment of
Credit of: IGST CGST SGST /UTGST
IGST v o) Vo2 v (2)
CGST v (2 v )
SGST /UTGST v (3 aut

*The numbers represent the order of utilization of credit

Further, in terms of section 49(5)(e) and (f), CGST shall not
be utilized towards payment of SGST/ UTGST and vice versa
respectively

With effect 1-02-2019, vide the CGST Amendment Act 2018 read
with Nofification No. 02/2019-Central Tax, dated 29-01-2019,
Section 49A and 49B has beeninserted.

Section 49A of the CGST Act, 2017 provides for manner of ITC
utilisation, wherein, the Credit of IGST has to be utilized first and
only after which, credits of CGST and SGST/UTGST can beutilized.

“49A. Notwithstanding anything contained in section 49, the
input tax credit on account of central tax, State tax or Union
territory tax shall be utilised towards payment of integrated
fax, central tax, State tax or Union territory tax, as the
case may be, only after the input tax credit available on
account of integrated tax has first been utilised fully towards
suchpayment.”

The full utilization of IGST credit by taxpayer facilitates the
Government the following;

(a) Reduction of fransactions of inter -settlement between the
Centre &States

(o) Self-utilization of IGST deposited in Consolidated Fund of
India through payment route of taxpayer instead of post
returncalculation

Further, Section 49B of the CGST Act, 2017 stfipulates that
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notwithstanding anything contained in ITC Chapter V of the

CGST Act and subject to section 49(5)(e) and (f) of the CGST,
the Government may, on the recommendations of the Council,
prescrioe the order and manner of utilization of the ITC on
account of IGST, CGST, SGST or UTGST, as the case may be,
towards payment of any suchtax.

In this regard, w.e.f. 29-03-2019 vide Notification No. 16/2019 -
Central Tax dated 29.03.2019, Rule 88A of the CGST Rules has
been inserted which provides order of utilization of ITC.as:

“Input tax credit on account of integrated tax shall first be utilised
towards payment of integrated tax, and the amount remaining,
if any, may be utilised towards the payment of central tax and
State tax or Union territory tax, as the case may be, in anyorder:

Provided that the input tax credit on account of central tax,
State tax or Union territory tax shall be utilised towards payment
of infegrated tax, central tax, State tax or Union territory tax, as
the case may be, only after the input tax credit available on
account of infegrated tax has first been utilised fully.”

Liability of |
Credit of: IGST CGST SGST / UTGST
IGST v o) Voo v ()
CGST v (2 v (2
SGST/UTGST v (3) v (2)

Routine Procedural Checksunder GST regime
1. Payment dates

GST should be disbursed by following the due dates mentioned
below: — 20thof the nextmonth

FORM GST PMT-6 Challan for deposit of GST — valid for 15 days
from the date of generation of challan

Further, interest under Section 50, to be paid in case of failure
to pay tax or part thereof to the Government within period
prescribed is 18% from the due date of payment to the actual
date of payment of tax
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V:And 24% in case Excess claim of Input Tax Credit or excess
reduction in oufput taxliability

2. Time limitation for issuance of invoice

Invoice shall be issued before or after the provision of service, but
within 45 days from the date of supply of services.

Further, aninsurer or a banking company or a financial institution,
including a NBFC, or a telecom operator, or any other class of
supplier of services as may be nofified by the Government on
the recommendations of the Council, making taxable supplies of
services between distinct persons as specified in section 25, may
issue the invoice before or at the time such supplier records the
same in his books of account or before the expiry of the quarter
during which the supply wasmade.

A registered person supplying taxable services shall, before or
after the provision of service but within a prescribed period, issue
a tax invoice, showing the description, value, the tax charged
thereon, and such other particulars as may beprescribed:

Provided that the Government may, on the recommendations
of the Council, by notification and subject to such conditions as
may be mentioned therein, specify the categories of services in
respect of which-

(a) any other document issued in relation to the supply shall be
deemed to be a taxinvoice;or

(b) tax invoice may not beissued

A. In terms of Rule 46 of the CGST Rules, 2017, a tax invoice
referred to in this section shall be issued by the registered
person containing the following:-

(a) name, address and GSTIN of the supplier;

(o) a consecutive serial number, not exceeding sixteen
characters, in one or multiple series, containing
alphabets or numerals or special characters hyphen or
dash and slash symbolised as “-" and "/" respectively,
and any combination thereof, unique for a financial
year;

(c) date of its issue;
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(d) name,addressandGSTINorUIN,ifregistered,oftherecipient;

(e) name and address of the recipient and the address of
delivery, along with the name of State and its code, if such
recipient is un-registered and where the value of taxable
supply is fifty thousand rupees or more;

(f) name and address of the recipient and the address of
delivery, along with the name of the State and its code, if
such recipient is un-registered and where the value of the
tax able supply is less than Rs 50,000/- and the recipient
requests that such details be recorded in the taxinvoice;

(g) Harmonised System of Nomenclature code for goods or
services;

[Asregards the requirement to quote the HSN of the supplies,
the annual turnover of the registered person for the previous
year shall be referred. In case of suppliers having annual
turnover in the previous year:—

C. Quoting of HSN Classification on Invoices (With effect from
April 1, 2021) -

Notif. No Date Summary of Notification
78/2020:15-10-: HSN classification on In-
— Cenfiral i 2020 voices (with effect from
Tax 01/04/2021
and a. HSN at 6 digits for
B2B supplies for tax-
6/2020 - payers with aggre-
Integrat- gate annual turnover
ed Tax above Rs. 5 crores

b. HSN at 4 digits for B2B
supplies for taxpay-
ers with aggregate
annual furnover up
to Rs. 5 crores

If the supplies by registered
person having aggregate
turnover up fo five crores
rupees in the previous FY,
HSN reporting on tax in-
voice for supplies made to
unregistered persons (B2C)
may not be required.
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D. Table for HSN/SAC reporting based on Turnover and Nature of
Supplies -

S.No REIEEEIE AT - SURRIIes Nature of Supply | HSN SAC
Turnover made to

1 AboveRs5 Crores  B2B E%‘)e“'c (Inter/" ¢ pigits 6 Digits

2 UpfoRs5Crores | B2B aﬁg)eST'c (Infer/" 4 pigits 6 Digits
Upto Rs 5 Crores in Domestic (Inter/ | Not Re- L

3 Previous FY B2C Intra) quired 6 Digits
Turnover of any - -

4 value Exports Exports 8 Digits 6 Digits

Please note that the ferm ‘annual turnover’ has not been
defined. Therefore, it may be understood, to be the Turnover in
the State as defined in Section 2(112) of the Act, computed for
the preceding financial year.

It is also relevant to note that there has been no notification
issued inrespect of services, separately. However, considering
that the term ‘HSN' has been used commonly in respect of both
goods and services, the aforesaid order can be applied even
in respect of services, while quoting the code from the scheme
of Classification of Services, as provided in Nofification No.
11/2017-Central Tax (Rate) dt.28.06.2017.]

(h) description of goods or services;

(i) gquantity in case of goods and unitor Unique Quantity Code
there of;

(j) total value of supply of goods or services orboth;

(k) taxable value of supply of goods or services or both
considering discount or abatement, ifany;

(I) rate of tax (central tax, State tax, integrated tax, Union
territory tax orcess);

(m)amountoftaxchargedinrespectoftaxable goods orservices
(centraltax,Statetax,integratedtax,Unionterritorytaxorcess);

(n) place of supply along with the name of State, in case of a
supply in the course of inter-State trade orcommerce;

(o) address of delivery where the same is different from the
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place of supply;

(p) whether the tax is payable on reverse charge basis;and

(q) signature or digital signature of the supplier or his authorized

representative:

B. Tax Invoices in cases of specialservices

SI. Class of Nature of Document | Optional Mandatory
No. | supplier of
taxable ser-
vices
1 Insurance, Tax Invoice or any a. Serial All other particulars
Banking other similar docu- Number cited in Clause A
Company, ment supra
Financial b. Address of
Institution and recipient of
NBFC services
2 Goods Trans- | Tax Invoice or any None a. All other particulars
port Agency | other similar docu- cited in Clause A
ment supra
b. Gross Weight of the
consignment
C. Consignor  or
consignee name
d. Regn. No of the
vehicle
e. Details of goods
fransported
f. Destination Details
g. GSTIN of person
liable to pay tax
whether as consignor/
consignee or a GTA
3 Passenger Tax Invoice or Ticket i a. Serial All other particulars
Transport Number cited in Clause A
Agency supra
b. Address of
recipient of
services

C. In case of export of goods or services, the invoice shall carry
an endorsement-Supply meant for export/supply to SEZ unit or
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VSEZ developer for authorised operations, the invoice shall carry
an endorsement asfollows:

1. Where the supply is effected on payment of IGST: “Supply
meant for export/supply to SEZ unit or SEZ developer for
authorised operations on payment of integrated tax”or

2. Where the supply is effected without payment of IGST:
“Supply meant for export/supply to SEZ unit or SEZ developer
forauthorised operations under bond orletter of undertaking
without payment of integratedtax”.

Further, for the details of invoice Rule 46 will apply and, in lieu
of the details specified in clause (e) cited supra, contain the
following details:

(i) name and address of therecipient;

(i) address of delivery;and

(i) name of the country ofdestination.
D. Supplies not exceeding Rs 200/-

A registered person is not required to issue a tax invoice in
accordance section 31(3)(b) of the CGST Act,2017 i.e. inrespect
of supply of goods or services or both where the value therein
does not exceed a sum of ~ 200/- subject to the following
conditions, namely:-

a. the recipient is not a registered person;and
b. the recipient does not require suchinvoice,

However, in respect of such supplies, the supplier shall issue a
consolidated tax invoice for such supplies at the close of each
day in respect of all suchsupplies.

Therefore, Banking companies

v may issue tax invoice or any other document, whether
serially numbered or not andissue an invoice even without
containing the address of the recipient of service but
contains the other information as provided by Rule 46 of
the CGSTRules.

v have the option to issue a consolidated tax invoice or any
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other document in lieu of tax invoice for the supply of:

services made during a month,at the end of the month,
either in physical for more lectronically.

NOTE

v Aregistered person supplying exempted goods or service or
both or paying tax u/s10 shall issue Bill of supply . However,
registered person may not Bill of supply if such supply is less
than Rs200/-

v A registered person shall on receipt of advance payment
with respect to any supply shall issue Receiptvoucher.

v Further, where at the fime of receipt ofadvance,

O the rate of tax is not determinable, the tax shall be paid
at the rate of 18%

O the nature of supply is not determinable, the same shall
be treated as inter-Statesupply.

v Where, onreceipt of advance payment with respect to any
supply of goods or services or both the registered person
issues a receipt voucher, but subsequently no supply is
made and no tax invoice is issued in pursuance there of,
the said registered person may issue to the person who
had made the payment,are fund vouche ragainst such
payment;

v Aregistered person who is liable to pay tax u/s 9(3) or (4) shall
issue a payment voucher at the time of making payment to
thes upplier.

v’ Noftwithstanding anything contained in Rule 46 or Rule 49
or Rule 54, where a registered person is supplying taxable
as well as exempted goods or services or both to an
unregistered person, a single “invoice- cume-bill of supply”
may be issued for all suchsupplies.

Returns

It is pertinent to mention here that for smooth implementation of
GST and remove/elimination of difficulties in above, that Govt.
has extended due date of filling return has been extended by
Government by issuing Various Nofifications
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Due Date

GSTR-1 Details of outward sup- | Monthly 11th*  of the next
plies of taxable goods month with effect from
and/or services affect- October 2018
ed

*Previously, the due date
was 10th

GSTR-2 Details of inward sup- | Monthly 15th of the next month
plies of taxable goods

Sus- and/or services affect-

pended | ed claiming the input
tax credit.

GSTR-3 Monthly return on the : Monthly 20th of the next month
basis of finalization of

Sus- details of outward sup-

pended | plies and inward sup-
plies along with the pay-
ment of tax.

GSTR-3B | Simple Return in which | Monthly 20th/ 22nd/ 24th of the
summary of outward next month depending
supplies along with Input on Turnover and location
Tax Credit is declared of the State of Taxpayer
and payment of tax is
affected by taxpayer

CMP- Return for a taxpayer | Quarterly 18th of the month suc-

08** registered under the ceeding quarter
composition levy

GSTR-5 Return for a Non-Res- | Monthly 20th of the next month
ident foreign taxable
person

GSTR-6 Return for an Input Ser- | Monthly 13th of the next month
vice Distributor

GSTR-7 Return for authorities de- | Monthly 10th of the next month
ducting tax at source.

GSTR-8 Details of supplies ef- i Monthly 10th of the next month
fected through e-com-
merce operator and the
amount of tax collected

GSTR-9 Annual Return for a Nor- | Annually 31st December of next
mal Taxpayer financial year*

GSTR- Annual Return a tax- Annually 31st December of next

92A payer registered under financial year*
the composition levy
anytime during the year
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Return  : Particulars | Frequency Due Date

Form !

GSTR-10 | Final Return Once, when Within three months of
GST Reg- the date of cancellation
istration is or date of cancellation
cancelled or order, whichever is later.
surrendered

GSTR-11 Details of inward sup- Monthly 28th of the month follow-

plies to be furnished by ing the month for which
a person having UIN statement is filed
and claiming a refund

Every registered banking and/or financial institution including
non-banking financial company is liable GSTR1, (deferred GSTR
2, GSTR3) GSTR 3B, GSTR3B GSTR4, GSTR?, GSTR-9C

(A) Obligation to furnish information return

2. Any person, being a banking company within the meaning
of clause (a) of section 45A of the Reserve Bank of India Act,
1934, who is responsible for maintaining record of registration
orstatement of accounts or any periodic return or document
containing details of payment of tax and other details of
fransaction of goods or services or both or tfransactions related
to a bank account or consumption of electricity or fransaction
of purchase, sale or exchange of goods or property or right or
interest in a property under any law for the time being in force,
shall furnish an information return of the same in respect of
suchperiods,within such fime, insuch formand mannerandto
such authority or agency as may be prescribed.[Section150(1)
(e) of the CGST Act]

3. Registration

Unlike concept Cenftralized registration available under erstwhile
Service tax, under GST every supplier effecting taxable supplies,
subject to a threshold limit and hence no concept of Centralized
registration exists. So, a person having multiple business verticals
[as defined in Section 2(18)] in one State may obtain separate
registrations for each of the business verfical, subject to
prescribedconditions.

In terms of section 22 of the CGST Act, every supplier shall
be liable to be registered under this Act in the State or Union
territory, other than special category States [as specified in sub-
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clause (g) of clause (4) of Article 279A of the Constitution], from
where he makes a taxable supply of goods or services or both,
if his aggregate turnover in a financial year exceeds Rs 20 lakh
and in caseofspecialcategorystatewhereintheregistrationlimitis
Rs10lakhs.

However, vide CGST, (Amendment) Act, 2018 effect from w.e.f.
1-02-2019, second proviso to section 22(1) has been inserted
to provide that Government may, at the request of a special
category State and on the recommendations of the Council,
enhance the aggregate turnover referred to in the first proviso
from * 10 lakhs to such amount, not exceeding Rs 20 lakhs and
subject to such conditions and limitations, as may be so notified.
Accordingly, threshold limit remains ~ 20 lakhs for the States of
Jammu and Kashmir, Arunachal Pradesh, Assam, Himachal
Pradesh, Meghalaya, Sikkim and Uttarakhand w.e.f. 1-02-2019
and 10 lakhs for the States of Manipur, Mizoram, Nagaland
andTripura.

Therefore, now except 4 State namely, Manipur, Mizoram,
Nagaland and Tripura, threshold limit for registration is Rs.20 lakhs
for rest all States.

Please note that the proviso to section 22(1) appearing in CGST
Act also appears in SGST Act(s). As a result, for a taxable person
in a non-Special Category State, who has a branch in Special
Category State, the threshold becomes Rs 10 lacs and not Rs 20
lacs.

From above it is important to understand the term aggregate
turnover. Where, aggregate turnover means the aggregate
value of all taxable supplies, exempt supplies, export of goods
or services or both and inter- State supplies of persons having
the same PAN, to be computed on all India basis and excludes
CGST/SGST, IGST, UTGST andcess.

Aggregate turnover does not include value of inward supplies
on which tax is payable on reverse charge basis.

For calculating the threshold limit, the turnover shall include
all supplies made by the taxable person, whether on his own
account or made on behalf of all his principals. Further, supply
of goods by a registered job worker, after completion of job
work, shall be treated as the supply of goods by the “principal”
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referred to in section 143 (i.e. Job work procedure) of this Act.

The value of such goods shall not be included in the aggregate
turnover of the registered jobworker.

Now, it isimportant to mention that section 23 provides relaxation
from the requirement of obtaining registration to two categories
of persons

v/ Agriculturist;

v Persons engaged exclusively in the supply of exempted
goods or services orboth.

The term exclusive indicates engaging in only those supplies
which are exempted. Therefore, if a supplier is supplying both
exempted and non- exempted goods and/or services, then
this provision is not applicable, and he is required to obtain
registration under section22.

Further, this section also permits any person whose ‘entire’ supply
consists of ‘exempt supplies’,then such person is excluded from
obtaining registration

(a) Noftified persons may also be granted an exemption from
registration. In this regard, the Government has exempted
the following persons from obtaining registration: Persons
engaged in rendering taxable services which are liable
to GST under reverse charges are not required to
take registration - (Nofification No. 5/2017-Central Tax,
dated19.06.2017)

(b) Job-workers engaged in making inter-State supply of
services to a registered person except those who are
liable to be registered under section 22(1) of the CGST
Act, 2017 or persons opting for voluntary registration or
persons engaged in making supply of services in relation
to jewellery, goldsmiths’ and silversmiths’ wares and
other articles (w.e.f. 14.09.2017) - Nofification No. 7/2017-
Infegrated Tax, dated 14.09.2017 as amended vide
Nofification No. 2/2019-Integrated Tax, dated 29-Jan-2019,
w.e.f.1-Feb-2019.

(c) Persons effecting inter-State supplies of taxable services —
where the aggregate value of supplies on PAN-India basis
does not exceed Rs 20 Lakhs in a year (Rs 10 Lakhs for special
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category States- Manipur, Mizoram, Nagaland and Tripura)
(w.e.f. 13.10.2017) - Notification No. 10/2017-Integrated
Tax, dated 13.10.2017 as amended vide Notification No.
3/2019-Integrated Tax, dated 29-01-2019, w.e.f. 1-02-2019.

(d) Categories of persons effecting inter-State taxable supplies
of handicraft goods — where the aggregate value of
supplies on PAN- India basis does not exceed Rs 20 Lakhs
in a year (Rs 10 Lakhs for special category States- Manipur,
Mizoram, Nagaland and Tripura) - (w.e.f. 22.10.2018) -
Nofification No. 3/2018-Integrated Tax dated 22.10.2018.
This notification has superseded Notification No.8/ 2017-

Integrated Tax, dated 14.09.2017

(e) Persons providing services through an e-commerce who is
required to collect tax at source, provided their aggregate
turnover does not exceed Rs 20 lakh (Rs 10 lakh in special
category States-Manipur, Mizoram, Nagaland and Tripura)
(w.e.f. 15.11.2017). - Nofification No. 65/2017-Central
Tax, dated 15.11.2017 as amended vide Notification No.
6/2019-Central Tax, dated 29-Jan-2019, w.e.f.1-Feb-2019

(f) Categories of casual taxable persons making taxable
supplies of handicraft goods- where the aggregate value
of supplies on PAN-India basis does not exceed Rs 20 Lakhs
in a year (Rs 10 Lakhs for special category States-Manipur,
Mizoram, Nagaland and Tripura) - (w.e.f. 23.10.2018) -
Notification No. 56/2018-Central Tax, dated 23.10.2018.
This noftification has superseded Nofification No. 32/
2017-Central Tox, dated15.09.2017.

(g) W.e.f. 01.04.2019 -the basic limit beyond which obtaining
registration becomes mandatory is increased from * 20
lakhs to Rs.40 lakhs for certain categories of persons vide
notification No. 10/2019-Central Tax, dated 07.03.2019.
This noftification, inter-aliaprovides that any person, who
is engaged in exclusive supply of goods and whose
aggregate turnover in the financial year does not exceed
Rs.40 lakhs, except,-

a. persons required to take compulsory registration under
section 24 of the CGSTAct;

b.personsengagedin making supplies of the followinggoods;
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S| .| Tariff item, sub heading, | Description

No. | heading or Chapter

1 210500 00 Ice cream and other edible ice, whether or
not containingcocoa

2 2106 90 20 Pan masala

3 24 All goods, i.e. Tobacco and manufactured
to bacco substitutes

(c) persons engaged in making intra-State supplies in the
States of Arunachal Pradesh, Manipur, Meghalayaq,
Mizoram,Nagaland, Puducherry, Sikkim, Telangana, Tripura,
Uttarakhand; and

(d) persons exercising optfion under the provisions of sub-section
(3)of section 25 [voluntary registration], or such registered persons
who in tend to contfinue with their registration under thes aid Act.

Compulsory Registration Under GST

Section 24 of the CGST Act provides the categories of persons
who shall be required to be registered under this Act irrespective
of the threshold. Two such Categories of Compulsory registration,
the persons who are required to pay tax under reverse charge
and input service distributor is relevant to Bankingsector.

(a) persons making any inter-State taxable supply; [Please
Notfe vide Notification 10/ 2017-Integrated Tax, dated
13.10.2017, persons making inter-States supply of services
and having turnover not exceeding Rs 20 lakhs have been
exempted u/s. 23 from obtaining registration. Accordingly,
only persons who make inter-State supply of goods have
to compulsorily obtain registration irrespective of the all-
India furnover. However, the aggregate value of supply of
services should not exceed Rs 10 lakhs in respect of special
category Special Category States except the States of
Jammu and Kashmir, Arunachal Pradesh, Assam, Himachal
Pradesh, Meghalaya, Sikkim andbUttarakhand.

(b) casual taxable persons making taxable supply;

(c) persons who are required to pay tax under reverse charge;
(d) non-resident taxable persons making taxablesupply;
(

e) an electronic commerce operator for whom the provision
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of section ?(5) of GST Act apply an electronic commerce
operator for whom the provision of section 9(5) of GST
Actapply.

(f) persons who are required to deduct tax under sections1;
(g) person who are required to pay tax under section%5);

(h) persons who supply goods or services or both on behalf of
other taxable persons whether as an agent orotherwise;

(i) input servicedistributor;

(i) persons who supply goods or services or both, other than
supplies specified under section 9(5), through such
electronic commerce operator who is required to collect
tax at source undersection 52;

(k) every electronic commerce operator who is required to
collect tax at source under section 5214;

(I) every person supplying online information and database
access or retrieval services from a place outside India to a
person in India, other than aregistered

Effective date of Registration

Where the application for registration has been submitted within
thirty days from the date on which the person becomes liable to
registration, the effective date of registration shall be date on
which he become liable for registration.

Where an application for registration has been submitted by the
applicantafter thirty days from the date of his becoming liable
to registration, the effectived ate of registration shall be the date
of grant of registration.

In case of suo-moto registration, i.e. registration pursuant to any
survey, enquiry, inspection, search or any other proceedings,
the effective date of registration shall be the date of order of
registration.

Section 25 read with Rule 8 to 26 of the CGST Rules, 2017 related
to registration provides a detailed road map on the procedural
aspects of the registration. The time limit for application is within
30 days (for persons other than casual taxable person or a non-
resident taxable person) and casual taxable person or a non-
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resident taxable person shall have to obtain the registration at

least 5 days prior to the commencement

4 Inserted vide The Central Goods and Services Tax Amendment
Act, 2018 w.e.f. 01.02.2019

Summary of Rulings in GST Regime applicable to Banking
Sector:

Forum Name - Authority for Advance Ruling — Tamil Nadu
Citation: TNAAR Order No. TN/14/2022 dated 31-03-2022
Name of the Applicant: Sundaram Finance Limited
Query in Brief — Supply of Service

Q1. Whether the portion of the certain additional services viz.,
payment of road tax/registration fees, insurance premium, etc.,
rendered by the applicant in the course of its Leasing of the
vehicle/s to the Lessee falls under the category of services of a
pure agente

Q2. Whether the recovery of Motor Vehicle Registration fee,
Motor Vehicle life Tax & RTO charges etc., by the applicant from
the lessee for the registration of the vehicle in the name of the
lessee forms part of the value of supply or the applicant is acting
as a pure agent for this purpose and so the above charges do
not form part of the taxable supply?

Brief Infroduction -

M/s. Sundaram Finance Limited, 21, Patullos Road, Chennai 600
002 (hereinafter called the Applicant) is registered under GST
Vide GSTIN 33AAACS4944A27T. The applicant is a Non-Banking
Financial Company having its registered and head office at
Chennai and among its other finance services, is also involved
in the business of leasing. The Leasing business involves leasing
of machineries, commercial vehicles, and non- commercial
vehicles. The Applicant has separate GST registrations for its
leasing business in eleven States.

The applicant has stated that the Lessee/customer approaches
them with a request to extend leasing facility upon such terms
and condifions. The Lessee is the one who decides the make,
model and class of Assetsrequired for his use, including identifying
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of the supplying dealer and approaches them for extending
lease facility. Once the lease terms are agreed, they both enter
info the required lease agreement. The legal ownership of the
Assets rest with the applicant and the lessee holds the same as
a mere bailee of the lessor. As per the master lease agreement,
they being the Lessor at the request of the Lessee (customer)
agree to purchase and let on lease the Assets for lessee’s use.
The period of lease and the terms and conditions for payment of
lease amount are contained in the supplemental agreement(s).
Though the Assets to be leased out by the applicant are billed
by the vehicle dealer in the name of the applicant, the lessee
shall be solely responsible for taking/obtaining delivery and
possession of the same from the dealer in terms of the Master
lease Agreement and Supplemental Lease Agreement entered
with the applicant. In case where the leased asset happens to
be venhicles requiring registration, since the Lessee is the actual
user of the vehicle and the person who will be in control and
possession of the same and at whose request the vehicle has
been purchased by the applicant/Lessor for the purpose of
providing it on lease, fo comply with the provisions of the Motor
Vehicles Act, the vehicle is allowed to be registered in the
name of the Lessee. The registration certificate pertaining to the
vehicle will bear an endorsement of the Applicant’s name as
“Lessor”, which will continue until the termination of lease or its
early determination. It's the responsibility of the supplying/selling
dealerto deliver the vehicle/s after properregistration and hence
the supplying dealer demand further payments towards Motor
Venhicle Tax, RTO fee, insurance premium, fastag etfc., which are
also released to the supplying dealer by the Lessor at the request
of the Lessee. The Lease rentals are accordingly calculated, and
rental repayment schedule is drawn up, which forms part of
the Supplemental Lease Agreement. Though leasing is termed
as a “Service” as per the GST law, the GST rate applied on the
lease rentals is that of the rate that is applicable on the supply of
Goods which forms part of the lease, and the GST is accordingly
being remitted by them.

The Vehicle dealer (third party) raises a Tax invoice for the vehicle
on the applicant (Lessor/ supplier of leasing facility) which
includes the unit price for the vehicle after discount, if any, CGST
@14%, SGST @14% plus compensation cess as may be applicable.
A separate debit note is also raised by the Vehicle dealer (Third
Party) on the applicant (Lessor/supplier of leasing facility) for the
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registration & Motor vehicle life tax & RTO charges, accessories, o

fastag, TCS etc. As of now, they calculate the monthly lease
rentals based on the aggregate amounts released by them to
the Vehicle Dealer as per terms and conditions with the lessee
(recipient) on which the applicant (Lessor/supplier) in the leasing
tfransaction remits GST at the appropriate rate. As regards the
registration & Motor Vehicle life tax & RTO charges, insurance
premium etc, these are actuals paid by them to the vehicle
dealer (third party) to enable the vehicle to get registered for use
by the Lessee. Since the Lessee is the actual user of the vehicle
and at whose request the vehicle has been purchased by the
applicant/Lessor for the purpose of providing it on lease, they
submit that the Applicant/Lessor should be treated as a “Pure
Agent” in terms of Rule-33 of CGST Rules in respect of payments
made by them towards such additional services viz., registration
& Motor Venhicle life tax & RTO charges, insurance premium efc.,
and thereafter get it reimbursed from the Lessee (recipient) on
actual basis. Since the above said charges are passed on to the
lessee (recipient) by them as such, these expenditure or costs
incurred by them on behalf of the Lessee are to be freated as
“services” that are made by them as a “pure agent” of the
Lessee (recipient) of the supply and therefore shall not form part
of the value of the supply. They submit that these additional
payments are statutory requirements, receipted andissued in the
name of the Lessee/recipient, including the GST portion, if any,
applicable in any of these payments. Thus, when the Applicant/
Lessoris acting only as a “pure agent” of the Lessee/Recipient for
these payments/services rendered in respect of payment of the
above charges to the vehicle dealer (third party) and getting it
reimbursed from the lessee (recipient), it should be allowed to
exclude these payments from GST chargeability. If the applicant
is allowed to act as “Pure Agent” for these road tax and other
incidental payments pertaining to the leased asset/vehicle, the
applicant shall not capitalize the same in its books. Therefore, the
issues on which the Advance Ruling is sought are as under:

i. Can the applicant be construed as a pure agent falling
within the Explanation to Rule 33 of the CGST rules 2017 and
TNGST Rules 2017

i. Doestheregistration & Motor Vehicle life tax & RTO charges,
Insurance premium etc., paid by the applicant and
thereafter reimbursed by the lessee forms shall be excluded
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from the value of supply fransaction (leasing) done by the
applicant

ii. Inthe event of the Authority is not convinced that these
additional payments don't fall within the ambit of “Pure
agent”, whether such payments can be treated as
separate services by allowing the applicant to apply GST at
the rate applicable to general services, viz. @18% instead of
applying the higher rate applicable to the goods forming
part of the lease

Ruling -

1. The portion of the certain additional services viz,, payment
of road tax/registration fees, insurance premium, eftc.,
rendered by the applicant in the course of its Leasing of
the vehicle/s to the Lessee and recovered in monthly
instalments do not fall under the category of “services of
a pure agent” and therefore it is ruled that they are not
an ‘Pure Agent’ under Explanation to the Rule 33 of CGST/
TNGST Rules 2017.

2. Additional payments made by the Applicant towards
Motor Vehicle Registration fee, Motor Vehicle life Tax, RTO
charges etc., for getting the vehicle to use on the Road,
which are recovered from the Lessee, forms part of the
supply of Leasing services and therefore should form part of
the taxable supply.

Forum Name - Authority for Advance Ruling - Telangana
Citation: TSAAR Order No. 10/2018 dated 26-07-2018
Name of the Applicant: K L Hi-tech Secure Print Ltd, Hyderabad

Query in Brief: Classification of supply - Levy of GST - Supply of
service - exempted supply or note - printing of various items -
Whether, inthe facts and circumstances as explained in Annexure
Il, supply of service of: (i) Printing of Pre examination items like
question papers, OMR sheets (Optical Mark Reading), Answer
booklets for conducting of an examination by the educational
boards be freated as exempted supply of service by virtue of
the notifications cited supra in Annexure 12; (ii) Printing of Post
examination items like marks card, grade card, certificates to
educational boards (up to higher secondary) after scanning of
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OMR Sheets and processing of data in relation to conduct of an o

examination be freated as exempted supply of service by virtue
of the notfifications cited supra in Annexure 12; (i) Scanning and
processing of results of examinations be freated as exempted
supply of service by virtue of the nofifications cited supra in
Annexure 12 - Held that:- Exemption from payment of GST in
respect of certain supplies of Services has been provided under
Nofification No.12/2017-Central Tax (Rate) dated 28.06.2017 as
amended by Notification No.02/2018-Central Tax ( Rate) dated
25.01.2018 - the services provided to ‘educational institutions’
for conducting of examinations are eligible for exemption under
enfry No.66 of Nofification No. 12/2017- Central Tax (Rate) dt.
28.6.2017.

Brief Introduction: What would be the classification and the
GST rate, for the supply of services in the nature of printing of
cheque books in the below mentioned two situations where the
physical inputs of paper belongs to (i) the customer banks; (ii) the
applicantg - Held that:- In this case, assessees are undertaking
two types of supplies. (i) In respect of paper supplied by the
banks, they print the cheque format of respective banks and
(i) physical inputs including paper and ink would be borne by
the company and the cheques after printing as per the bank’s
specifications, would be supplied to them. In both the cases, the
unit prints the cheque and then supplies the cheque book to
the bank after completion of the printing work - In respect of the
sifuation, where the paper is being supplied by the banks, and
the applicants are undertaking job work of printing the cheque
and converting them as cheque books, the predominant supply
in the instant case is supply of service. As the “services by way of
any freatment or process on goods belonging to another person,
in relation to- printing of all goods falling under chapter 48 or
49, which attract CGST @ 2.5% or Nil" are covered under sub-
item ( c) of item (ii) at Serial No.26 of the Notification No.11/2017-
Central Tax ( Rate) dated 28.06.2017 as amended, and the
“"cheques, loose or in book form” being an exempted supply in
terms of S.No. 118 to the Notification No. 02/2017- Central Tax
(Rate) dated 28.06.2017, the supply of service by the applicant
aftracts GST @ 5% ( 2.5% CGST + 2.5% SGST).

In respect of supply of cheque books where the printing paper
and inks are being borne by the applicants, the impugned
goods merit classification under Tariff heading 4907 as goods
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and they are an exempted supply in terms of Serial No 118 to
the Notification No.02/2017-Central Tax (Rate) dated 28.06.2017.
Hence, cheques or cheque books would not attract any GST
and are an exempted supply in terms of the Notification.

Ruling: The supply of service to ‘educational institutions’ for
conducting of examinations are eligible for exemption under
enfry No.66 of Nofification No. 12/2017- Central Tax (Rate) df.
28.6.2017.

The supply of ‘Printing of cheque books’ (where the paperis being
supplied by the banks) are classifiable under heading 9988 and
aftracts GST @ 5% (2.5% CGST + 2.5% SGST).

The supply of cheque books(where the printing paper and
inks are being borne by the applicants) are classifiable under
heading 4907 of GST Tariff as goods and would not atftract any
GST as they are exempted supply in terms of Serial No 118 to the
Nofification No.02/2017-Central Tax (Rate) dated 28.06.2017.

The supply of Aadhaar Cards are classifiable under heading
9989 of GST Tariff and attracts GST @ 12% ( 6% CGST + 6% SGST)
in terms of S.No.27 of Notification No.11/2017-Central Tax (Rate)
dated 28.06.2017 as amended.

The printing and supply of Polyvinyl chloride cards (PVC) are
classifiable under heading 3920 of GST Tariff and attracts 18%
GST (9%CGST + 9%SGST) in terms of S.No.106 of Schedule Il of
Nofification No.1/2017Central Tax (Rate) dated 28th June, 2017.

Forum Name - Authority for Advance Ruling - West Bengal
Citation: WBAAR Order No 20/WBAAR/2018-19 dated 02-11-2018
Name of the Applicant:PREMIER VIGILANCE & SECURITY PVT. LTD.

Levy of GST - Valuation - Toll Taxes reimbursed by its clients —
include — reimbursement charges — deduction under Rule 33
from the value of supply, being expenditure incurred as a pure
agent — Held that:- The toll is charged for providing the service
by way of access to aroad or bridge (SAC 9967). The Applicant,
being the owner of the vehicles, is the recipient of the service
provisioned on payment of toll. The Applicant admittedly is the
beneficiary and liable to pay the toll, which is compulsorily levied
on the vehicles. The expenses so incurred are, therefore, cost of
the service provided to the Banks — Reimbursement of such cost
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is no disbursement, but merely the recovery of a portion of The;

value of supply made to the Banks.

The Applicant is, therefore, not acting in the capacity of a ‘pure
agent’ of the Bank while paying toll charges. Such charges are
costs incurred, so that his vehicles can access roads/bridges to
provide security services to the recipient — Toll charges paid are
not, therefore, to be excluded from the value of supply under
Rule 33. GST shall, therefore, be payable at the applicable rate
on the entire value of the supply, including toll charges paid.

Ruling: Toll charges paid are not to be excluded from the value
of supply under Rule 33. GST shall, therefore, be payable at the
applicable rate on the entire value of the supply, including foll
charges paid.

The Applicant is not acting as a ‘pure agent’ of the Bank while
paying toll charges, which are the cost of the service provided
to the Banks so that his vehicles can access roads/bridges to
provide security services to the recipient.

Forum Name - Authority for Advance Ruling - Maharashtra
Citation: MHAAR - GST-ARA-22/2018-19/B-85 dated 06-08-2018
Name of the Applicant: Bajaj Finance Limited, Mumbai

Levy of GST - Penal interest - Taxable supply or not - activity of
collecting penal interest by the Applicant - default in repayment
of EMI - tolerate an act or a situation of default - penal interest
for the purpose of exemption under Sr. No. 27 of Notification
No. 12/2017 Central Tax (Rate) dated 28.06.2017, Sr. No. 27 of
Maharashtra State Notification No. 12/2017-State Tax (Rate)
dated 29.06.2017, and Sr. No. 28 of Nofification No. 9/2017
Integrated Tax (Rate) dated 28.06.2017.

Held: The Applicant, a non-banking financial company are
providing various types of loan such as auto loans, loan against
the property, personalloans, consumer durable goods loans, etc,
to their customers and charge interest on such loans disbursed,
for which they enter into agreements with borrower/customers.
The agreements provide for repayment of the loan in the form
of Equated Monthly Installments (EMI) vide cheque/ Electronic
Clearing System (ECS), efc. - The EMI paid by the customers is a
fixed amount payable at a specified date, which includes both
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interest and the principal amount. In cases of delay in repayment
of such EMIby the customers, the Applicant collects penal/default
interest (penal interest), in terms of the agreements executed
by the customers. The same is calculated at a percentage not
exceeding a fixed percentage, on the overdue loan amounts
of the customer. The percentage of penal interest varies from
customer to customer.

The amounts collected by the applicant from their customers
are nothing but amounts towards Penalty / Penal Charges and
canin no way be construed as additional interest. Such penalty/
penal charges are collected by them from their customers for
the reason that the said customers have delayed the payment
of EMI and the applicant has tolerated the said act of their
customers of delaying payment of such EMI.

The applicant has agreed to do an act (the act of tolerating, of
delayed payment of EMIs by their customers) and such act, by
the applicant, squarely falls under clause 5(e) of the Schedule I
mentioned above and therefore the amounts received by the
applicant for having agreed to do such an act, would attract tax
liability under GST laws - The receipt of penal charges on delayed
payment of EMIS would be receipt of amounts for tolerating
the act of their customers for having delayed/defaulted on
their EMI payments within due dates In view thereof, the same
would definitely be a ‘supply’ under the GST Act and therefore,
there arises an occasion to levy tax under the GST Act on the
impugned transactions.

There is a clear understanding or agreement between the
parties to foresee and tolerate an act or a situation of default
on the part of loanees for a monetary consideration which
is actually a consideration received by the applicant, though
in the agreement they may be giving this consideration, other
names such as ‘penal interest’, penal charges, penalty, etc. as
thought proper by them, but these different nomenclatures in
their Agreement would in no way change the actual nature of
monetary “consideration” which would clearly be taxable for
the supply of services as per Sr.No. 5(e) of Schedule Il of the CGST
Act, 2018.

The exemption for financial fransactions under GST laws is only
in respect of the interest/discount earned or paid for loans,
deposits or advances. If the transaction, as in the subject case
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deviates from the above the same fails the test of being a *loan”,

‘"deposit” or “advance”, or the consideration is not an interest
or discount, the exemption is not admissible - In the subject case
the amount of penal charges cannot be said to form a part
of interest on “loan”, “deposit or "advance”. It is recovered/
imposed only because the loanee has delayed the payment of
EMI (which consists of the principal amount and interest amount).
This recovery of penal charges is made in view of toleration of
the act of the loanee by the applicant and therefore construes
as ‘supply’ as per as per Sr. No. 5(e) of Schedule Il of the CGST
Act and is therefore taxable under the GST Act.

Ruling: The Penal Interest will not be treated as interest for the
purpose of exemption under Sr. No. 27 of Noftification No. 12/2017
Central Tax (Rate) dated 28.06.2017, Sr, No. 27 of Maharashtra
State Notification No. 12/2017-State Tax (Rate) dated 29.06.2017,
and sr. No. 28 of Notfification No. 9/2017 Integrated Tax (Rate)
dated 28.06.2017.

The activity of collecting penal interest by the Applicant would
amount to a taxable supply under the GST regime - The said
activity squarely falls under clause 5(e) of the Schedule Il of the
GST Act, 2018 and therefore such amounts received, would
aftract tax liability under GST laws.

Forum Name - Authority for Advance Ruling - Maharashtra
Citation: MHAAR - GST- ARA-08/2017/B-11 dated 19-03-2018
Name of the Applicant: CMS Info Systems Limited, Mumbai

Update ontheissue — The Bombay High Courthasreversed
the decision of Appellate Authority for Advance Ruling
Mumbai in aforesaid case and allowed ITC on purchase
of Motor vehicles for carry of cash for banks and financial
institutions. The same was appealed vide Writ Petition No.
5801 of 2019 and order was issued on 09/07/2019

Appeal to Appellate Authority for Advance Ruling -
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Maharashtra— The below order was appealed by CMS
Info Systems Ltd in Appellate Authority for Advance Ruling
Mumbaiand it was held that Input Tax Credit is not available
to CMS Info Systems Limited on purchase of motor vehicles
i.e. cash carry vans, which are purchased and used for
cash management business and supplied post usage as
scrap.

(Citation - MAH/AAAR/SS-RJ/04/2018-19 dated 06-08-2018)

Scope of Supply - supply of such motor vehicles as scrap after its
usage - Whether supply of such motor vehicles as scrap after its
usage can be freated as ‘supply’ in the course or furtherance of
business and whether such transaction would attract GST? - rate
of GST and/or Compensation Cess.

Held: The disposal of the scrap vehicles for consideration is a sale
and section 7 explaining the expression ‘supply’ covers supply
of goods such as sale or disposal made for a consideration.
Section 7, further, says that the supply has to be in the course or
furtherance of business - The disposal of the cash carrying vans
is a fransaction in connection with or incidental or ancillary to
the business of having a cash management network. As and
when the vehicles become scrap, they have to be disposed
off and the proceeds therefrom to be identified as income for
the business which is reflected in the Profit & Loss Account of the
business. Buying new assets and discarding the old and unusable
assets is an activity in the course of carrying on of the business.

Thereisasupply of cash vans, which are goods’, foraconsideration
and the transaction is in the natural course of business. The
fransaction and the provisions are obvious - supply of such motor
vehicles as scrap after its usage is an activity of ‘supply’ in the
course or furtherance of business and such transaction would
attract GST.

Rate of GST and Compensation Cess — Held: whether the vehicles
are sold as scrap and unusable OR sold as old vehicles is not
found confirmed from any document. It is generally seen that
there is surrender of the RTO Registration Book when the vehicles
are disposed off as scrap. Hence, it needs to be ascertained as
to whether the vehicles are sold as scrap. For vehicles sold as
scrap which does not amount to sale of a vehicle as such, the
rate of the material sold as scrap would apply - In absence of the
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requisite details, the applicant are directed to go through the N/N. o

1/2017-Central/State Tax (Rate) and N/N. 1/2017-Compensation
Cess (Rate), as amended from fime to time.

Ruling: The questionis answered in the affirmative. Asregardsrate
of GSTand/or Compensation Cess, the details being inadequate,
the applicant may refer to the Notification No. 1/2017-Central/
State Tax (Rate) and Notification No. 1/2017Compensation Cess
(Rate), as amended from fime to time.

Input tax credit - whether Input tax Credit is available to CMS
Info Systems Ltd. on purchase of motor vehicles i.e. cash carry
vans which are purchased, used for cash management business
and supplied post usage as scrap? - Difference of opinion - Held
that: - As the Members of the Advance Ruling Authority differ in
respect of this question as raised by the applicant, appropriate
reference is made to the Appellate Authority for Advance Ruling
for hearing and decision on this question - matter referred to
Appellate Authority for Advance Ruling.

GST Impact on Insurance Sector
I. Intfroduction:

Initiatives in the Insurance Sector by the Insurance Regulatory
and Development Authority of India (IRDAI) in FY231

The Indian Insurance sector is at an inflexion point. India will
be one of the main drivers of global insurance industry growth
over the next decade. Indian Insurance Market is the 10th
largest in the world and is poised to become the é6th largest by
2032, ahead of Germany, Canada, Italy, and South Korea. The
insurance regulator, IRDAI, has taken up the mission of universal
insurance, which is expected to lead to a significant increase
in insurance penetration such that, when India celebrates 100
years of its independence in 2047, every Indian has appropriate
life, health, and property insurance cover and every enterprise
is supported by appropriate insurance solutions. Towards this
objective, the insurance regulator has taken various steps to
promote healthy growth of the insurance industry, rationalise the
regulatory framework, and reduce the compliance burden of
regulated entities.

In line with the Government of India’s vision fowards Financial
Inclusion and a strong emphasis on accelerating reforms, IRDAI,
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accessibility, innovation, competition, distribution efficiency, and
choice availability while mainstreaming fechnology and moving
towards principle-based regime: -

1.

Easy entry into the insurance sector: A Single Window NOC
Portal (www.noc.irdai.gov.in) was launched to facilitate the
incorporation of an insurer by making the NOC available in
a hassle-free and timely manner.

Quick launch of Insurance Products: Insurers can now
launch all Health & General Insurance products, as well
as the maijority of Life Insurance products, without seeking
prior approval from IRDAI, thereby reducing the time taken
to launch a new product in the market from a few months
to a few days.

Ease of doing business: IRDAI has taken several actions to
lessen the burden of compliance. In this direction, so far, 70
returns have been rationalised, and about 85 circulars have
been repealed while dispensing with the prior approval
requirements in certain identified areas.

Providingfurtherimpetustotheindusiry: Giventhatthe sector
has reached a level of maturity that may not necessitate
closer supervision, more flexibility to the regulated entities
in the areas of operational and business decisions is being
considered.

. Addressing dynamic needs of the industry: IRDAI has

facilitated various measures as per the evolving needs of
the sector, such as Tech-based add-ons (General insurers
have been permitted to infroduce tech-enabled concepts
for Motor Insurance such as Pay as You Drive, Pay How You
Drive, etc.), expansion in the scope of the cashless facility
in health insurance, Innovative products in Fire Insurance,
Ease of living for Senior Citizen.

(Source - hitps://www.indiabudget.gov.in/economicsurvey/
doc/eschapter/echap10.pdf)

GSTis going to impact the insurance sector through the premium
adversely and the latest GST is expected to freeze at 18 percent
under the GST update. Thisis a bad news for all the policyholders,
as this hike willimpact adversely on the insurance sector, typically
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in terms of insurance premiums. Life insurance reach in India has

reduced from 4.6 percent in the year 2009 to 2.6 percent in the
year 2016. It reflects a no growth at allin the last a few years. The
hike in the GST from 15 percent to 18 percent would increase the
premium of purchasing a new as well as renewing an existing
insurance policy

Il. The Relationship between the GST Rule and Insurance Business

The insurance policies’ premium represents two components -
savings and risk coverage. The service tax s levied specified only
on the premium component.

According to the GSTrules, the value of service on which the GST
is levied regarding the life insurance sector shall be accordingly.

v The gross premium would be reduced by the amount
allocated for or savings or investment on policyholders’
behalf.

v When it comes to the single premium annual policies, ten
percent of the single premium would be charged from the
policyholder.

v In other cases, 25 percent of the premium for the first year
and 12.5 percent of the premium in the upcoming years will
be charged. For example, if an endowment plan’s premium
is Rs. 100, then the 18 percent GST would be levied on the 25
percent of premium (which would be Rs. 25) the GST would
be Rs. 4.50.

v’ In case the total premium paid by the policyholder is towards
the life insurance’s risk cover, only the 18 percent GST would
be levied on the total premium.

Because of the increased GST percentage that awaits the
implementation. The overall impact of the GST would be the
increased expenditure (premium and the increased GST), when
it comes to term insurance and endowment plans.

The policyholders stand a chance to be benefited if the
insurance providers get a green signal on the input tax credit
benefit. Unfortunately, as of yet, it is still unclear since the Centre/
State GST structure is very complex. It might create confusions
and conformity for the insurance buyers and increase the
administrative expenses for the insurance providers. If the
insurance buyers remain confused about the GST update,
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then irrespective of the increase or decrease in the prices, the
solvency of the market along with the financial strength will be
adversely affected.

The general insurance sector will be equally impacted. The
overall outgo for health, car, and various non-life plans would be
increased by 3 percent.

Post GST implementation, the existing and new insurance buyers
would have to bear the updated prices. For example, the current
insurance premium of a term plan is Rs. 10,000, (without the 15
percent service tax) the updated GST will increase the premium
comprising taxes by Rs. 300. It means from Rs. 11,500, it will be
changed to Rs. 11,800.

When you compare insurance premiums, especially for the term
plans ensure that you look out for the premiums including or
excluding GST by the various insurance Providers. There should
be no changes in the selection process, as the GST impact is the
same for all the insurance providers. Follow a proper selection
process in order to get the right insurance plan that offers you
maximum coverage and fulfills your insurance expectations.

lll. The Premium Deciding Factor:

Basically, the premium deciding factor of an insurance plan is
subject to the insurance plan type you want to purchase. Based
on that, we have two major categories of insurance policies.

1. Life Insurance
2. General Insurance

Life Insurance - Introduction

A Confract between and individual and an insurer, a life
insurance policy provides an assured sum of money to a
designated nominee upon the death of the policyholder, which
is in exchange for a premium. Life insurance policies are sub-
divided into four categories, i.e. Term plans, Pension plans, ULIPs,
and Endowment plans. The service tax levied on these different
insurance instruments is also different. A Term plan offers death
benefit and is defined as a risk-free plan. The nominee gets the
sum assured if the insured person dies during the policy term. The
policyholderdoesn’t get any maturity benefitin abasic term plan.
There are some term plans that offer the return of premium (TROP)
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benefit. The premium element of a term plan mainly includes:

the risk component in order to provide an insured person with a
risk cover as long as the policy is active. ULIPs and endowment
plans provide coverage benefit and death maturity whatever
instance occurs first. These plans compute investment and risk in
the premium element and it makes these plans expensive in the
comparison with a term plan.

The Impact of GST on Life Insurance-Premium

A policyholder pays service tax only on the risk factor of the
premium element, whereas the investment component of the
insurance plans usually isn't included in the service tax umbrella.
After the GST is implemented, insurance plans, including life,
motor, and health would become more expensive, as taxes
would be hiked.

Term Plans

Earlier, 15 percent service tax was levied on the premium of
tferm plans. After the updated is implemented, the tax would
be hiked by 3 percent and it will be 18 percent. The individuals
buying insurance plans for the first fime or renewing their existing
insurance policies would have to pay 18 percent GST. It means
that that for the payment of every 100 rupees (towards the
premium), a service tax of Rs. 15 was levied, which now it is
going to be Rs. 18 as per the updated tax plan. To be precise,
the premium will be increased by 3 percent.

Endowment Plans

Endowment plans are considered as one of the traditional
insurance saving plans. Previously, these plans used to attract
a service tax of 3.75 percent on the insurance premium while
buying an insurance plan. Now, it would be increased to 4.5
percent as per the updated tax regime. Now, the policyholders
are supposed to pay 1.88 percent service tax on the premium
payment of their endowment plan(s) if they are renewing it for
the second time.

General Insurance

A General Insurance policy also refers to a confract between
and insurer and an individual, which provides an assured sum
of money as compensation for loss caused by a natural or
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manmade scenario. The policy could be issued for healthcare,
home, fravel, automobile etc. Health Plans As of now, the health
insurance policies (standalone as well as a family health plan)
charge 15 percent as the service tax on the premium. After the
updated GSTisimplemented, the medical insurance plans would
be costlier such as mediclaim policy for senior citizens. It would
atftract an increase of 3 percent in its fax regime, making it 18
percent that will be charged on the premium from 1st July 2017.

Travel Insurance

Those who are looking forward to traveling abroad anytime soon
will also have to pay an additional tax of 3% as the new GST will
be in effect from July 1. The customer will now have to pay 18%
GST instead of 15% service tax earlier in effect. So, if you don't
want to pay more money than buy or renew travel insurance
before 1st July 2017.

Avutomobile Insurance

Automobile insurance premium includes 15 percent as the
service tax. It will be hiked to 18 percent when the tax rate is
frozen up to this particular percentage. If you are lover of your
car & two wheeler then it's best time to renew your policy with
insurance companies so that you can save your money & plan
to travel somewhere with your family.

VI. GST Rates: Before and After and New Insurance Rates
after GST

(Service tax showed in terms of Percentage)

Type of Policy TGa S: Rate of i:::e Tax Applicability

Term Insurance Premium | 18 15 On entire premium amount
Unit  Linked Insurance 18 15 On premium amount minus
Premium investment amount

Health Insurance Premi- . .

om 18 15 On entire premium amount
Add-on Riders Premium : 18 15 On entire premium amount
Pe.riodicify - Single Pre- 18 15 On ](? percent of the total
mium premium.

Endowment Plan Premi- 18 15 On 3.75 percent of the total
um (First Year) premium
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Type of Policy GST Rate of : Service Tax Applicability
Tax Rates
Endowment Plan Premi- 18 15 On 1.875 percent of the to-
um (Renewal) tal premium
Vehicle Insurance 18 15 On entire premium amount

V. Value of supply for Insurance Business:

The value of supply of services in relation fo life insurance business
shall be:

a) The gross premium minus the amount allocated forinvestment,
or savings on behalf of the policyholder, if such amount is
informed to the policyholder.

(Amounts in INR)

Particulars Under Service Tax Under GST
Gross Premium 1000 1000
Investment Portion 600 600
Life Insurance portion400 400

Service tax @ 15% on 400 60 —
GST @18% on 400 — 72

e GSTImpact on multiple premium Annuity Plans:

GST shall be @ 25% for 1st year and 12.5% for 2nd year onwards
on the premium charged.

Gross Premium p.a.  Rs 1000
1st Year

25% of value 250.00
GST @18% on 250 62.50
2nd year

12.5% of value 125.00
GST @18% on 125 22.50

VI. Place of supply for Insurance Services:
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V:As per Sec 12(13) of the IGST ACT 2017 -
Place of supply for Insurance services, if provided to -

A. a registered person — then location of the recipient i.e.
location of such person

B. a person other than a registered person - then location of
the recipient of service on the records of the supplier of
services.

VIl. General Insurance Policies Exempted under GST -

Services of general insurance business provided under following
schemes is exempted under GST -

1. JanashreeBima Yojana

2. AamAadmiBima Yojana

w

. Life micro-insurance product as approved by the Insurance
Regulatory and Development Authority, having maximum
amount of cover of two lakh rupees

. Varishtha Pension BimaYojana

. Pradhan Mantri Jeevan Jyoti Bima Yojana (PMJJBY)
. Pradhan Mantri Jan Dhan Yojana (PMJDY)

. Pradhan Mantri VayaVandan Yojana (PMVVY)

. Hut Insurance Scheme

O 00O N O 0 N~

. Cattle Insurance under Swarnajaynti Gram SwarozgarYojna
(earlier known as Integrated Rural Development
Programme)

10. Scheme for Insurance of Tribals

11. Janata Personal Accident Policy and Gramin Accident
Policy

12. Group Personal Accident Policy for Self-Employed Women
13. Agricultural Pumpset and Failed Well Insurance

14. premia collected on export credit insurance

15. Restructured Weather Based Crop Insurance Scheme
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16.
17.
18.
19.
20.

21

23.
24.

25.

26.

(RWCIS), approved by the Government of India and

implemented by the Ministry of Agriculture

Jan Arogya Bima Policy

Pradhan Mantri FasalBima Yojana (PMFBY)

Pilot Scheme on Seed Crop Insurance

Cenftral Sector Scheme on Cattle Insurance

Universal Health Insurance Scheme

. RashtriyaSwasthyaBima Yojana

22.

Coconut Palm Insurance Scheme

Pradhan Mantri Suraksha Bima Yojana

Niramaya Health Insurance Scheme implemented by the
Trust constituted under the provisions of the National Trust for
the Welfare of Persons with Autism, Cerebral Palsy, Mental
Retardation and Multiple Disabilities Act, 1999 (44 of 1999).

Bangla ShasyaBima (BSB) crop insurance scheme of West

Bengal Government.

Life insurance business provided or agreed to be provided
by the Central Armed Paramilitary Forces (under Ministry of
Home Affairs) Group Insurance Funds to their members

FAQ issued by CBIC Banking, Insurance and Stock Brokers Sector

Banking Sector

Question

Tax Research Department

Whether Banks are required
to capture the details of ATMs
in registration cerlificate as a
‘place of business’?

As per RBI guidelines, Banks can
use third party ATMs, Business
Correspondents (BC), Customer
Service Points (CSP) or third party
warehouses. Are Banks required
to include these third party plac-
es also in their GST registration?

The Institute of Cost Accountants of India

Answer

No. Banks are not required fto provide the
details of ATMs while applying for registra-
fion. For the purposes of registration, ATM
on its own does not constitute a place
of business, as defined in the CGST Act,
2017.

No. Third party places are neither places
of business nor fixed establishments from
where Banks ordinarily carry on their busi-
ness. These are independent service pro-
viders to the Bank which are subject to
GST. Thus, these places are not required
to be declared as place of business by
the Bank.
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What will be the time of supply
in respect of services rendered
upto 30th June, 2017 where the
invoices are raised or payments
are received after 30th June,
20177

Which tax is to be applied by
the service provider on invoice
issued on or after 1st July 2017
for services rendered up to 30th
June 20177

Is it necessary for Banks / insurers
to report the details of exempt
and non-GST supplies in Table 8
of GSTR-1?

Is it necessary for Banks / insurers
to report the details of invoices in
Table 13 of GSTR-1?

It is envisaged that many cus-
tomers may not provide the GS-
TIN to the Banks in time. In such
cases the Banks / insurers would
report the supply as B-to-C frans-
actions in the returns filed by it.
Later, in case the customer re-
verts with the GSTIN, how should
this amendment be reflected?

The Institute of Cost Accountants of India

Where the services are rendered upto
30th June, 2017 and invoices in respect
thereof are also raised on or before 30th
June, 2017, the point of taxation would
be as per the earlier service tax law and
the services will be subject to service tax.

Where the services are rendered upto
30th June, 2017 and the services are lia-
ble to be taxed under the reverse charge
mechanism, the point of tax for such ser-
vices as per the Point of Taxation Rules,
2011 shall be the date of payment. If the
payment is made on or after 1st July,
2017, the supply of services shall be liable
to GST.

The time of supply being issuance of in-
voice under the CGST Act, 2017, the sup-
plier of services must charge GST in this
case. However, where the payment for
such supplies has been made (prior to
issuance of invoice) as advance before
the 1st of July, 2017, the tax would be
payable under the law prevalent prior
fo 1st July, 2017, as the point of taxation
had arisen before this date to the extent
of advance.

Yes. In the absence of any specific ex-
emption to the Banks / insurers, the infor-
mation is required to be provided in the
said table.

Rule 54(2) of the CGST Rules, 2017 pro-
vides that in case of an insurer or a bank-
ing company or a financial institution,
including a non-banking financial com-
pany, the tax invoice or any other doc-
ument in lieu thereof, may not be serially
numbered. But this does not mean that
such document will not have any identi-
fication number which is required for the
purpose of matching. The said entities
are, therefore, required to provide the
details in column 5 to 7 (but not in column
3 & 4) of the table 13 of FORM GSTR-1.

A transaction once reported as B2C can-
not be amended later to add GSTIN and
convert the transaction as B2B.

Tax Research Department
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Tax Research Department

How should the turnover during
the period from July 2017 to
March 2018 be determined for
the purposes of distribution of ISD
credit?

Is the condition to make pay-
ment for the value of supply plus
the GST thereon required to be
complied with by the recipient to
claim the input tax credit where
supplies for services are made
between distinct persons?

A customer may avail numerous
services from the Bank / insurer in
a given taxable period. Is it man-
datory for Banks to issue a tax in-
voice for each fransaction or can
the Bank issue a consolidated
invoice for the service rendered
during the tax period?

The Institute of Cost Accountants of India

As per the Explanation to Section 20 of
the CGST Act, 2017, the relevant period
on the basis of which the ratio of aggre-
gate turnover for distribution of ISD credit
will be determined has been defined to
mean the last quarter, preceding the pe-
riod for which credit is fo be distributed,
during which turnover for all recipients is
available in cases where the turnover in
States/Union Territories for the previous
financial year is not available. Therefore,
in such cases, for the quarters after July
2017 to September 2017, the State/UT-
wise turnover for the purposes of ISD can
be determined based on the turnovers
for the quarter of July 2017 to September
2017. For the months of July, August and
September, 2017, the turnover for the
month of July, 2017 may be considered
for the purposes of distribution of credit.

No, this condition is not required to be
complied with by the recipient. As per
the proviso to sub rule (1) of Rule 37 of
the CGST Rules, 2017 the value of supplies
made without consideration as specified
in paragraph 2 of Schedule | of the CGST
Act, 2017 shall be deemed to have been
paid for the purposes of the second pro-
viso to sub-section (2) of Section 16 of the
CGST Act, 2017.

As per the provisions contained in the
first proviso to Rule 47 of the CGST Rules,
2017 aninsurer, a banking company or

a financial institution, including a NBFC
may issue invoices within 45 days from
the date of supply of service. Further,
sub-rule (2) of rule 54 of CGST Rules, 2017
provides that such entities may issue any
other document in lieu of the tax invoice.
Accordingly, such entities may issue a
consolidated statement/ invoice/ advice
fo the customer at the end of the month,
with the details of all the charges levied
during such month and GST payable
thereon.
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When a banking company is not
required to serially number its in-
voices / document for supply of
its services, how will the service
recipient get credit for GST on the
services provided by the bank?

Is the registered person procur-
ing goods or services from a
supplier outside India required to
raise a self-invoice, debit note or
credit note in respect of the price
or value of services and adjust-
ments thereto? When should the
details of such transactions be
reported in the GSTR returns?

Under Rule 54(2) of the CGST Rules, 2017 a
banking company or a financial institution
including a NBFC or an insurer can issue
an invoice or any other document in lieu
thereof whether or not serially numbered
and whether or not containing the ad-
dress of the recipient but containing oth-
er information as mentioned under Rule
46. There is no restriction on the invoice/
document being a consolidated invoice/
document but it must bear an identifica-
fion number, which need not necessarily
be serially numbered. The recipient of ser-
vice will get the credit for GST so long as
the bank, etc. uploads the details of the
invoice / document under that number
with GSTIN of the recipient in its statement
if FORM GSTR-1.

As per clause (f) of sub-section (3) of Sec-
fion 31 of the CGST Act, 2017 read with
section 20 of the IGST Act, 2017 a regis-
tered person liable to pay tax under sub-
section (3) or sub-section (4) of Section 9
of the CGST Act, 2017 (or sub-section (3)
or (4) of section 5 of the IGST Act, 2017)
shall issue an invoice in respect of goods
or services or both received by him from
the supplier who is not registered on the
date of receipt of goods or services or
both. Therefore, in case of goods or ser-
vices, the registered person procuring
goods or services from an unregistered
person located in India or services from a
person located outside India is required to
raise a self-invoice on the date of receipt
of such supplies. Banks / insurers may raise
a self-invoice, debif note or credit note for
each such supply. This invoice, debit note
or credit note for each such supply should
be reportedin the GST return of the month
in which the supply takes place as per the
provisions of section 12(3) or 13(3) of the
CGST Act, 2017. As the import of goods
would be under the cover of a bill of en-
fry, there is no need to raise a self-invoice.

It may, however, be noted that section
9(4) of the CGST Act, 2017 / section 5(4)
of the IGST Act, 2017 has been suspended
vide notification No. 38/2017-Central Tax,
as amended from fime to fime.

Tax Research Department
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Tax Research Department

For supply of taxable services,
can a digitally signed invoice be
issued in duplicate, with the orig-
inal being marked as “Original”
and the duplicate copy being
marked as “Duplicate”?

Is there a requirement to issue a
‘payment voucher’ at the time of
making payment to the foreign
supplier? When should the de-
tails of such fransactions be re-
ported in the GSTR returns?

Banks deploy various equipment
such as Point of Sale machines
or ATMs at various locations. At
times, the equipment is required
to be moved between locations
for the purpose of repairs, en-
cryption, etc. Will such move-
ment constitute a supply for the
purpose of the GST law?

Is a “Bill of Supply” to be issued
by a bank for exempt services
like interest on loans and ad-
vances, inter-se sale or purchase
of foreign currency amongst
banks?

The Institute of Cost Accountants of India

In the context of digitally signed docu-
ments, the requirement of issuing original
and duplicate invoices does not arise. A
digitally signed invoice can be retained
by the supplier and also be made avail-
able to the recipient.

Section 31(3)(g) of the CGST Act, 2017
mandates issuance of a payment vouch-
er in such cases and the same is there-
fore required to be issued at the time of
making payment to the foreign supplier
of services. It would be reflected in the
GSTR return of the tax period in which the
supply takes place as per the provisions of
section 13(3) of the CGST Act, 2017

Procedure prescribed under Section 143
of the CGST Act, 2017 and Rule 55 of the
CGST Rules, 2017 may be followed in such
cases. Movement of equipment for the
purpose of repairs, etc. does not con-
stitute a supply. The equipment may be
moved by the Banks to the location of the
third party service providers and after re-
pairs, the equipment may be moved to a
central / regional location for the purpose
of programming, encryption, reconfigura-
fion, etc. and thereafter to that place of
business from where the equipment had
been sent earlier. The equipment can be
moved between such locations on the
basis of a ‘delivery challan’.

As per clause (c) of sub-section (3) of sec-
tion 31 of the CGST Act, 2017 read with
Rule 49 of the CGST Rules, 2017, there is a
requirement for issuance of bill of supply
for supply of exempt services by Banks. It
may be noted, however, that there is no
need to issue a separate bill of supply in
case any invoice or document has al-
ready been issued in accordance with
the provisions of any other law. Further, in
view of the provisions contained in sub-
rule (5) of rule 54 of the CGST Rules, 2017,
banks may issue any other document in
lieu of bill of supply.
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Would Input Tax Credit (ITC) be
available to a GST registrant
though the services procured
from third party vendor are also
directly used by various ‘distinct
persons’? In such cases, is distri-
bution of ITC required to be done
mandatorily through Input Ser-
vice Distributor mechanism?

Where a Bank takes a separate
registration for a separate busi-
ness vertical, say for Bullion busi-
ness, whether the requirement
for reversal of 50 percent will also
apply to bullion purchased by
the Bank?

Where there is a supply of goods
or services between registered
branches of a banking compa-
ny on which GST is paid, will the
recipient branch/office be eli-
gible for 100% credit of the GST
charged on such supply where
the bank elects the 50% option
to avail input tax credit on in-
puts, capital goods and input
services?

Whether for the services received
from a related person / distinct
person outside India, the recipi-
ent of services would be eligible
for full input tax credit?

The Institute of Cost Accountants of India

Yes. Input Tax Credit (ITC) can be availed
by a GST registrant in respect of the ser-
vices procured in a consolidated manner
from third party vendor which are directly
used in the course or furtherance of busi-
ness in more than one State, e.g. statuto-
ry audit fees, advertisement and market-
ing expenses, consultfancy fees efc. The
same needs to be appropriately invoiced
or distributed through the ISD mechanism
to the "distinct persons” who have actu-
ally used such services.

In terms of Section 2(94) read with Section
25(4)&(5) of the CGST Act, 2017, a person
required fo obtain more than one regis-
fration within a State or more than one
State shall be treated as a distinct person
for each such registration. Section 17(4)
of the CGST Act, 2017 is applicable qua
each registration and noft for the Bank as
a whole, provided each of the business
verficals is separately registered. There-
fore, a bank engaged in frading in bul-
lion may not opt for 50 percent reversal in
respect of its purchases of bullion, where
it is separately registered as a business
vertical.

Yes, the recipient branch / office will be
eligible for 100% credit. The second provi-
so fo section 17(4) of the CGST Act, 2017,
expressly provides that the restriction of
50% shall not apply to the tax paid on
supplies made by one registered person
fo another registered person having the
same Permanent Account Number.

In terms of the second proviso to section
17(4) of the CGST Act, 2017, the restric-
fion of reversal of 50% credit would not
apply to the tax paid on supplies made
by one registered person to another reg-
istered person having the same PAN. The
non-applicability of 50% reversal is only
to the extent of inter-branch services
between registered branches having
the same PAN in India. Thus, tax paid on
services received from a related person
/ distinct person located outside India
would be liable to 50% reversal.

Tax Research Department
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21 Whether the provision of section
18(8) for reversal of input tax
credit availed on capital goods
be applicable to banks only to
the extent of the input tax credit
availed?

22 | Can a Bank / insurer defer the
availment of input tax credit for
a month or quarter and avail of

the same in subsequent months?

23 | Which address should be consid-
ered for determining the ‘place
of supply’ in the case of banking

/ insurance services?

24 With respect to registered cus-
tomers, whether the Bank / in-
surance company is required to
ascertain the place of consump-
tion of service or whether the
Bank can rely upon the GSTIN

provided by the Customer?

Tax Research Department

The Institute of Cost Accountants of India

Yes. The provisions of section 18(6) of the
CGST Act, 2017 for reversal of input tax
credit availed on capital goods would be
applicable to banks only to the extent of
the input tax credit availed by it. In case
the Bank opts to avail input tax credit to
the extent of 50% in terms of the second
proviso to Section 17(4) of the CGST Act,
2017, reversal of credit would be in pro-
portion to the actual credit availed by
the Bank i.e. only with reference to 50% of
the input tax credit availed by it on cap-
ital goods.

Yes. As per section 16(4) of the CGST Act,
2017, availment of input tax credit can
be deferred and availed upto the due
date of furnishing of refurn for the month
of September following the end of finan-
cial year to which relevant invoice or in-
voice relating to such debit note pertains
or furnishing of the relevant annual return,
whichever is earlier.

As per Section 12(12) of the IGST Act,
2017, the place of supply of banking
and other financial services, including
stock broking services to any person
shall be the location of the recipient of
services on the records of the supplier
of services. Address available on the re-
cords of the Bank or Financial Insfitution
or stock broker, which is ordinarily used for
communication with the customer, may
be considered as the ‘Place of Supply’.

As per Section 12(13) of the IGST Act, 2017
the place of supply of insurance services
shall be the location of registered person
if services are provided to a registered
person and the location of the recipient
of services on the records of the supplier
of services if services are provided to an
unregistered person. Address available
on records of the insurance company,
which is ordinarily used for communica-
fion with the customer, may be consid-
ered as the ‘Place of Supply’.

The Bank / insurance company can rely
upon the GSTIN provided by the custom-
er.
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180 The Institute of Cost Accountants of India

Would intermediary services pro-
vided to an offshore client and
services provided by a banking
company to its offshore account
holders be treated as an in-
tra-State supply or an inter-State
supply for payment of GST?

Who is the ‘supplier’ of service of
purchase or sale of foreign cur-
rency?

Would services provided by
banks to RBI be also taxable?

Whether a Bank / insurer is re-
quired to charge GST on the tax-
able services provided to United
Nations or a specified interna-
tional organization or, services
provided for official use of a for-
eign diplomatic mission or con-
sular post in India or for personal
use or for the use of the family
members of diplomatic agents
or career consular officers post-
ed therein?

Who is liable to comply with GST
on charges levied by Overseas
Correspondent Banks facilitat-
ing tfrade and other cross border
transactions?

Under clause (b) of section 13(8) of the
IGST Act, 2017 the place of supply of such
services is the location of the provider of
services. As the location of supplier and
place of supply are in same State, such
supplies will be treated as intra-State sup-
ply and Central tax and State tax or Union
territory tax, as the case may be, will be
payable.

The ‘supplier’ of service of purchase or
sale of foreign currency is the Authorised
Dealer or authorized moneychangers
who are gefting the commission. For ex-
ample, in case of a purchase or sale of
foreign currency between a Bank and a
Corporate, the bank is the ‘supplier’ of
the service.

Yes. Services provided by banks to RBI
would be taxable as these are not cov-
ered by any of the exemptions or exclud-
ed from the purview of GST under the
CGST Act, 2017 or under the IGST Act,
2017.

Yes, the bank / insurer is required to
charge GST in such cases. However, as
per section 55 of the CGST Act, 2017, sub-
ject to such conditions and restrictions as
may be prescribed, such service recipi-
ents would be entitled to claim a refund
of taxes paid on the notified supplies of
services received by them.

In this case, there are two supplies name-
ly, from bank in India to the importer/
exporter and one from the overseas cor-
respondent banks to the bank in India.
So the liability to discharge GST on such
supplies will be required to be determined
accordingly.

Tax Research Department
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Tax Research Department

Will the second proviso to Rule 28
apply in the case of a banking
company that selects the 50%
option to avail input tax credit set
out in section 17(4) of the CGST
Act, 20177

Are services supplied without
consideration to a recipient oth-
er than ‘related party’ / ‘distinct
person’ taxable?

Can value of services be en-
hanced by invoking the CGST
Rules in case of services provid-
ed by banks at a concessional
/ differential rate to a recipient
other than ‘related party’ / ‘dis-
tinct person’?

The Institute of Cost Accountants of India

The second proviso to Rule 28 of the CGST
Rules, 2017 states that where the recipi-
ent is eligible for full input tax credit, the
value as declared in the Invoice shall be
deemed to be the Open Market Value of
the goods or services. In view of the sec-
ond proviso to section 17(4) of CGST Act,
2017, Banks claiming input tax credit un-
der the 50% option will be covered under
the scope of the second proviso to Rule
28 relating to valuation, where services
are provided between the branches of
the bank.

Section 7 of the CGST Act, 2017 read with
Schedule | thereto provides that services
supplied without consideration to relat-
ed persons or distinct persons only would
qualify as ‘supply’. Also import of services
by bank from a related person or from
any of ifs establishments outside India in
the course or furtherance of business will
be supply even if imported without con-
sideration. Therefore, where the services
are supplied by a supplier without con-
sideration to an unrelated recipient or
a person other than a related or disfinct
person, the same would not amount to
supply and not liable to GST.

Banks provide various services to custom-
ers for a charge. However, at times, ac-
count holders / customers are provided
services free or at a concessional / dif-
ferential rate. The free or concessional /
differential rate is offered considering fac-
fors such as credit rating and stability of
the customer, size of relationship, expect-
ed future business or the opportunity pre-
sented in the market elsewhere efc. As a
result, the charges for the same service
may differ from customer to customer.

Such services provided fo persons who
are noft related persons will be taxable on
the transaction value, that is, the value of
the services charged or recovered from
the customers or account holders as per
section 15 of the CGST Act, 2017. Thus, in
case of services provided at a conces-
sional / differential rate to a recipient oth-
er than ‘related party’ / ‘distinct person’,
there is no requirement for enhancing the
value of services by invoking the CGST
Rules, 2017.
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33 | In the case of Banks which are
not availing the reversal of ITC
at 50%, how should inter-branch
services be valued where open
market value of services of like
kind and quality is not available?

34  Whether a ‘derivative’ is includ-
ed within the meaning of ‘secu-
rities’ in Section 2(101) of CGST
Act, 2017 and whether deriva-
tives are liable to GST?

35 | What is the nature of income /
expenditure on Collateralized
Borrowing and Lending Obliga-
tions (CBLO) transactions?

In such cases, banks can adopt any rea-
sonable basis consistent with Rule 30 and
31 of the CGST Rules, 2017.

Section 2(101) of the CGST Act, 2017
provides that ‘securities’ shall have
the same meaning as assigned to it in
clause (h) of section 2 of the Securi-
fies Contracts (Regulation) Act, 1956
(SCRA). ‘Derivatives’ are included in the
definitfion of ‘securities’ under section
2(h)(ia) of the SCRA. In terms of section
2(ac) of SCRA, ‘“derivative” includes—
(A) a security derived from a debt instru-
ment, share, loan, whether secured or
unsecured, risk insfrument or contract for
differences or any other form of security;
(B) a contract which derives its val-
vue from the prices, or index of
prices, of underlying securifies.
The definition of ‘derivatives’ in SCRA is
an inclusive definition. As ‘derivatives’ fall
in the definition of securities, they are not
liable to GST. However, if some service
charges or service fees or documentation
fees or broking charges or such like fees
or charges are charged, the same would
be a consideration for provision of service
and chargeable fo GST.

In CBLO fransaction, the borrowing bank
pays an amount as consideration to the
lending bank for funds provided by it for a
short term. Such amount would qualify as
‘consideration represented by way of in-
ferest or discount’ and hence, would not
be subject to GST [serial no. 27 of the to-
ble of nofification No. 12/2017-Central Tax
(Rate) dated 28th June, 2017, as amend-
ed]. However, if any charges or fees are
levied for such transactions, the same
would be a consideration and would be
chargeable to GST.
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36 < Would ‘future contracts’ be Future contracts are in the nature of fi-
chargeable to GST? nancial derivatives, the price of which

is dependent on the value of under-

lying stocks or index of stocks or cer-

tain approved currencies and the set-

flement happens normally by way of

net settlement with no actual delivery.

Since future contracts are in the nature
of derivatives these qualify as ‘securi-
ties’ as defined in Section 2(101) of the
CGST Act, 2017. As securities are neither
‘goods’ nor ‘services' as defined in the
CGST Act, 2017, future contracts are not
chargeable to GST. But where the future
contracts have a delivery option and
the settlement of contract takes place
by way of actual delivery of underlying
commodity/currency, then such for-
ward confracts would be freated as nor-
mal supply of goods and liable to GST.

Further, if some service charges or service
fees or documentation fees or broking
charges or such like fees or charges are
charged, the same would be a consid-
eration for supply of service and charge-
able to GST.
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37  Would forward contracts in com- A forward contract is an agreement,
modities or currencies be within executed, to purchase or sell a prede-
the ambit of definition of ‘sup- fermined amount of a commodity or
ply’'? currency at a pre-determined future

date at a pre-determined price. The set-
flement could be by way of actual de-
livery of underlying commodity/currency
or by way of net settlement of differen-
fial of the forward rate over the prevail-
ing market rate on the settflement date.

Where the settlement takes place by
way of actual delivery of underlying
commodity/currency, then such for-
ward confracts would be freated as nor-
mal supply of goods and liable to GST.

Where the settlement takes place by way
of net settlement of differential of the for-
ward rate over the prevailing market rate
on the settlement date, the same would
be falling within the purview of ‘securi-
ties’ as defined in Section 2(101) of the
CGST Act, 2017. As securities are neither
‘goods’ nor ‘services' as defined in the
CGST Act, 2017, future contracts are not
chargeable to GST. However, if some ser-
vice charges or service fees or documen-
tation fees or broking charges or such like
fees or charges are charged, the same
would be a consideration for supply of
service and chargeable to GST.
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38 | What is the nature of income Section 45U(c) of the RBI Act, 1934 de-
earned / expended in instru- fines ‘repos’ as an instrument for bor-
ments like repos and reverse re- rowing funds by selling securities with an
pos and is such income taxable agreement to repurchase the securities
under GST? on a mutually agreed future date at an

agreed price which includes interest
for the funds borrowed. Section 45U (d)
of the RBI Act, 1934 defines ‘reverse re-
pos’ as an instrument for lending funds
by buying securities with an agreement
to re-sell the securities on a mutually
agreed future date at an agreed price
which includes interest for the funds
lent. Repos and reverse repos are finan-
cial instruments of short term call money
market that are normally used by banks
fo borrow from or lend money to RBI.

The margins, called the repo rate or re-
verse repo rate, in such transactions are
nothing but interest charged for lending
or borrowing of money. Thus they have
the characteristics of loans and deposits
for interest and are accordingly exempt
from GST [serial no. 27 of the table of no-
fification No. 12/2017-Central Tax (Rate)
dated 28th June, 2017, as amended].
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39 | Would income from Commercial
Paper (CP) or Certificates of De-
posit (CD) be taxable under GST?

Commercial Paper (‘CP') and Certifi-
cate of Deposit (‘CD’') are unsecured
money market insfruments which are is-
sued in the form of a promissory note or
in a dematerialized form through any
of the depositories approved by and
registered with SEBI. CPs are normally is-
sued by highly rated companies, prima-
ry dealers and financial institutions at a
discount to the face value. CDs can be
issued by Scheduled Commercial Banks
(excluding Regional Rural Banks and
Local Area Banks) and All — India Finan-
cial Institutions (Fls) permitted by RBI.

Since these are instruments for lending
or borrowing money wherein consid-
eration is represented by way of a dis-
count or subscription to CPs or CDs, the
same would be covered by the entry
relating to ‘services by way of extend-
ing deposits, loans or advances in so far
as consideration is represented by way
of interest or discount’ and is not liable
to GST [serial no. 27 of the table of noti-
fication No. 12/2017-Central Tax (Rate)
dated 28th June, 2017, as amended].

Further, promissory note is included in the
definition of ‘money’ as given in clause
(75) of Section 2 of the CGST Act, 2017
and hence not liable to GST. However, if
some service charges or service fees or
documentation fees or broking charges
or such like fees or charges are charged,
the same would be a consideration for
supply of services and chargeable to GST.
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44

Tax Research Department

Whether assignment or sale of
secured or unsecured debts is
liable to GST?

Would sale, purchase, acquisi-
tion or assignment of a secured
debt constitute a transaction in
money?

If any service charges or admin-
istrative charges or entry charges
are recovered in addition to in-
terest on a loan, advance or a
deposit, would such charges be
also a part of the exemption?

To what extent is invoice dis-
counting or cheque discounting
or any other similar form of dis-
counting exempt under GST?

Is interest on debt instruments ex-
empt from GST?

The Institute of Cost Accountants of India

Section 2(52) of the CGST Act, 2017 de-
fines ‘goods’ to mean every kind of mov-
able property other than money and
securities but includes actionable claim.
Schedule Il of the CGST Act, 2017 lists
activities or transactions which shall be
freated neither as a supply of goods nor a
supply of services and actionable claims
other than loftery, betting and gambling
are included in the said Schedule. Thus,
only actionable claims in respect of lot-
tery, betting and gambling would be
taxable under GST. Further, where sale,
fransfer or assignment of debts falls with-
in the purview of actionable claims, the
same would not be subject to GST Further,
any charges collected in the course of
fransfer or assignment of a debt would be
chargeable to GST, being in the nature of
consideration for supply of services.

Sale, purchase, acquisition or assignment
of a secured debt does not constitute a
fransaction in money; it is in the nature of
a derivative and hence a security.

No. The services of loans, advances or
deposits are exempt in so far as the con-
sideration is represented by way of inter-
est or discount. Any charges or amounts
collected over and above the interest or
discount would represent taxable consid-
eration and hence liable fo GST.

Discounting of invoices or cheques falls
within the meaning of “services by way of
extending deposits, loans or advances in
so far as the consideration is represented
by way of interest or discount”. Such dis-
counting is exempt from payment of GST,
as such discounting is nothing but a man-
ner of extending a credit facility or aloan.

However, if some service charges or ser-
vice fees or documentation fees or brok-
ing charges or such like fees or charges
are charged, the same would be a
consideration for supply of service and
chargeable to GST.

Yes. As debt instruments such as de-
bentures, bonds efc. are in the nature
of loans, interest thereon will be exempt
from GST.
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188 The Institute of Cost Accountants of India

Is GST required to be paid on ad-
ditional interest charged in case
of default in instalment payment
by the customer?

Would charges for late payment
of dues on credit card outstand-
ing be chargeable to GST?

Whether interest on a finance
lease transaction is taxable un-
der GST?

Where GST is charged on a sup-
ply of service and the amounts
due from the customer become
irecoverable as a bad debt in
commercial practice, would
such GST paid on accrual basis
be refundable to the service
provider by the Government?

As per Section 15(2) of CGST Act, 2017,
the value of supply includes, inter alia,
interest for delayed payment of any con-
sideration for any supply. Additional In-
terest charged for default in payment of
instalment in respect of any supply, which
is subject to GST, will be includible in the
value of such supply and therefore would
be liable to GST.

Yes. The exemption from levy of GST on
interest  specifically excludes inferest
charged on outstanding credit card bal-
ances as per serial no. 27 of the table
of nofification No. 12/2017-Central Tax
(Rate) dated 28th June, 2017, as amend-
ed.

A finance lease is a method of borrowing
against the asset. The interest represents
the time value of the money expend-
ed by the Bank in financing the asseft.
Services by way of extending deposits,
loans or advances in so far as the consid-
eration is represented by way of interest
or discount (other than interest involved
in credit card services) is exempt. But, in
a financial lease the ownership of the
asset is with the bank. In essence, it is a
‘ourchase the asset and lend it further’
fransaction for bank. Therefore, neither
the services are purely in the nature of
extending loans nor the consideration for
a financial lease is purely in the nature of
interest. Thus, interest on finance lease
fransactions will be taxable under GST.

The adjustment of GST already paid is al-
lowed only by way of issuance of credit
/debit note in terms of Section 34 of the
CGST Act, 2017. The proviso to section
34(2) of the CGST Act, 2017 provides that
no reduction in liability would be allowed
if the incidence of tax has been passed
on to another person. If bad debts are
on account of deficiency in supply of ser-
vices, or tax charged being greater than
actual tax liability, or goods returned,
GST paid on the same is refundable sub-
ject to fulflment of the prescribed con-
ditions. Therefore, GST already paid on
bad debts, as used in the trade parlance,
cannot be adjusted.
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49 | Would imposition of a fine or No. Fines and penalties are imposed for
penalty for violation of a provi- breaking the law by a person. They are
sion of law be a consideration for not in the nature of a consideration for an
the activity of breaking the law, activity and hence, would not constitute
making such activity as service? a supply of service.

50 | Which services will qualify as ser- The place of supply of services sup-
vices provided to ‘account hold- plied by a banking company located
er' as per Section 13(8) of the in India to account holders located
IGST Act, 2017? outside India is the location of the ser-

vice provider i.e. banking company.

“Account” has been defined in Explana-
fion (a) to section 13(8) of the IGST Act,
2017 to mean an account which bears
interest to the depositor, and includes a
non-resident external (NRE) account and
a non-resident ordinary (NRO) account.

Services provided to holders of demand
deposits, ferm deposits, NRE account and
NRO account outside India will be cov-
ered by the definition of account referred
fo above. Examples of such services are:
(i) services linked to or requiring
opening and operation of bank ac-
counts, such as, lending and deposits;
(i) transfer of money including telegraph-
ic fransfer, mail transfer, electronic trans-
fer efc.
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51 | Which services do not qualify as
services provided to ‘account
holder’ as per Section 13(8) of
the IGST Act, 2017 and thus the
place of supply will be the loca-
tion of the recipient of services?

52  What is the location of the suppli-
er in case of banking and other
financial services where multiple
locations are involved in provid-
ing the services fo a customer?

Following are examples of services that
are generally not provided by a bank-
ing company or financial institution to an
account holder (holder of a deposit ac-
count bearing interest to the depositor
including NRE and NRO account hold-
ers) in the ordinary course of business:
(i) financial leasing services including
equipment leasing and hire-purchase;
(ii) merchant banking services;
(iii) securities and foreign exchange (forex)
broking, and purchase or sale of foreign
currency, including money changing;
(iv) asset management including portfo-
lio management, all forms of fund man-
agement, pension fund management,
custodial, depository and trust services;
(v) advisory and other auxiliary financial
services including investment and port-
folio research and advice, advice on
mergers and acquisitions and advice
on corporate restructuring and strategy;
(vij banker fo an issue service.
In case of any service which does not
qualify as service provided to an account
holder, the place of supply for such ser-
vices shall be the location of the recipient
of services.

Banking services emanate from the bank
account opened by a customer with the
branch of a bank or through a contractu-
al relationship between the branch of a
bank and the customer. The branch hold-
ing the customer’s account is referred to
as the ‘Account Branch’ or the ‘Home
Branch’. An account would include all
types of accounts — viz. inferest bearing,
non- inferest bearing, loan account, de-
posit account, etc. In the present day of
"anywhere banking”, the customer avails
banking services through mobile/ inter-
net banking or by visiting any branch of
the bank. At times the services are pro-
vided through branches / locations other
than the ‘Account Branch’ or the ‘Home
Branch’. Itis clarified that the services pro-
vided by the other branches are actually
services provided to the ‘Home branch’
and are ultimately billed to the home
branch. Thus, the location of supplier in
such cases is the Home Branch/Account
Branch.
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53  What is the manner of dealing Banks and financial institutions provide a
with various services provided bouquet of financial services relating to
by banks and other financial in- | lending or borrowing of money or invest-
stitutions? ments in money and other related ser-

vices. For such services invariably a vari-
ety of instruments are used in the financial
markets. Transactions in such instruments
have to be examined on the touchstone
of definition of ‘supply’ given in Section
7(1) of the CGST Act, 2017 to see whether
such transactions would be chargeable
to GST. Broadly, the following legal pro-
visions would have a bearing on deter-
mining the taxability of such transactions.

The definition of ‘goods’ and ‘services’
in Section 2(52) and Section 2(102) of
the CGST Act, 2017 specifically excludes
money and securities respectively. ‘Mon-
ey’ has been defined in Section 2(75)
of the CGST Act, 2017 to include instru-
ments like cheques, drafts, pay orders,
promissory notes, letters of credit, etc.

Therefore, activities that are only transac-
fions in such instruments would be outside
the definition of service. This would include
fransactions in Commercial Paper (‘CP’)
and Certificate of Deposit (‘CD’) (as they
are in the nature of promissory notes), is-
suance of drafts or letters of credit, etc.
While these fransactions would be out-
side the ambit of supply, the related ac-
fivity, for which a separate consideration
is charged, would be chargeable to GST
if other elements of taxability are present.
Therefore, GST would be levied on service
charges normally charged for various
fransactions in money including charges
for making drafts, issuance charges for
letter of credit etc. Definition of ‘securities’
includes ‘derivatives’. Transactions in in-
struments like interest rate swaps, and for-
eign exchange swaps would be excluded
from the definition of ‘supply’ since such
instruments are derivatives, being secu-
rities, based on contracts of difference.
However, any aftendant service charges
or fees would be chargeable to GST.

Further, services by way of extending de-
posits, loans or advances in so far as the
consideration is represented by way of in-
terest or discount is exempt from the levy
of GST.
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56

57

192

Are services supplied by a Bank
to its branch / head-office out-
side India, which are neither in-
termediary services nor services
to account holders, taxable un-
der GST?

Will the management oversight
or stewardship activities per-
formed in relation to business
operations by the Head Office
of a Bank to a Branch in India be
considered as a supply of ser-
vices by the Head Office even
when there is no consideration
charged by the Head Office, nor
any expenditure recorded in the
books of account of the Branch-
es?

If tax is payable on provision of
management oversight or stew-
ardship services by a related
person, what shall be the value
of supply when no invoice is
raised, no payment is made by
recipient or no entry is made

in the books of accounts of the
recipient of service? What will
be the time of supply?

Is the Nominated Bank, receiving
gold on consignment basis, re-
quired to pay IGST on import of
gold from the overseas supplier?

The Institute of Cost Accountants of India

GST is a destination based consumption
tax. Such services provided by a Bank or
the branch of a foreign Bank in India to
its offshore branch / head-office, which
are neither intermediary services nor ser-
vices to account holders, are inter-State
supply of services between distinct estab-
lishments (as per section 7(5)(a) read with
Explanation to section 8 of the IGST Act,
2017), and will be taxable in India, as the
location of the supplier is in India and the
place of supply is outside India. Such ser-
vices will not be freated as exports in view
of the sub-clause (v) of section 2(6) of the
IGST Act, 2017 read with Explanation 1 to
section 8 of the IGST Act, 2017.

As per Schedule — | to the CGST Act, 2017,
supply of services between distinct enti-
fies will be a taxable supply even in ab-
sence of a consideration.

As per Rule 28 of the CGST Rules, 2017, the
Bank may obtain a certificate from the
Branch or Office providing the estimated
cost of rendering the support. It may be
backed by a certificate issued by a char-
fered accounfant or cost accountant.

In such cases, the time of supply shall be
the date when such costs are determined
or cerfificate is received and the GST lia-
bility on the said costs shall be discharged
accordingly. This can be done before the
expiry of the quarter during which such
supply was made as provided in 2nd pro-
viso to Rule 47 of the CGST Rules, 2017. For
this purpose a document may be issued
by the enfity supplying such services.

The dispatch of gold by the principal from
a place outside India to the Bank in India
is deemed to be a supply in terms of para
3 of Schedule | to the CGST Act, 2017. Ac-
cordingly, IGST will be payable on such
import of gold by the Nominated Bank
at the fime of clearance of gold by the
Customs.
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Will there be another liability for
payment of GST when the gold
(metal) is appropriated or drawn
from the consignment stock by
the Nominated Bank?

In the case of gold (metal) loan,
whether the supply of gold (met-
al) to the jeweller will be deemed
to take place at the time of deliv-
ery of gold (metal) or at the time
when the price of gold (metal) is
fixed by the jeweller?

Whether tax is payable on in-
terest charged by the Banks on
the outstanding amount of gold
(metal) loan?

The Institute of Cost Accountants of India

The supply of gold (metal) is already
deemed to have taken place in terms
of para 3 of Schedule | of the CGST Act,
2017 when the same was despatched by
the overseas supplier fo the Nominated
Bank. Since the supply has already taken
place, there will not be another supply
when the gold is drawn or appropriated
by the Nominated Bank from the stock.
There will, therefore, not be another levy
of GST.

The Gold (Metal) Loan Scheme ap-
proved by the Reserve Bank of India
is a means of financing. The Banks de-
liver gold (metal) to the jewellers who
appropriate and use the same in the
course of their business. The gold (met-
al) is seldom returned and the jeweller
fixes the price of gold (metal) within the
stipulated period of 180 to 270 days.

Considering the natfure of transaction,
the supply of gold (metal) will take place
on the date of delivery of gold (metal) to
the jeweller. The Banks should raise the in-
voice at the time of delivery of gold (met-
al) in terms of section 12 of the CGST Act,
2017. Since the price of gold (metal) is not
fixed, banks may issue an invoice wherein
the value of the supply may be indicat-
ed on the basis of the metal rafe in the
infernatfional or domestic market. As and
when the price is finally fixed by the jew-
eller, the Bank should issue debit or credit
notes for the difference in the price as per
the original invoice and the price finally
fixed, along with applicable GST.

The Gold (Metal) Loan Scheme is a
means of financing. The jewellers can
purchase gold (metal) from the Banks on
outright basis on payment of the price.
The gold (metal) loan only provides an
option to the jeweller to avail a loan and
pay for gold (metal) at a future date.
For this facility, the jeweller pays interest
fo the Bank. The grant of loan and levy
of interest is dependent on the purchase
of gold, and therefore, part of the same
fransaction or facility; therefore the inter-
est, which is the consideration, will not be
exempt as per provisions of section 15(2)
(d) of the CGST Act, 2017.
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63

64

65

What will be the place of supply
in cases where the account is
held in a bank in one State but
some services are availed in
a different branch of the same
bank in another State.

Will GST be charged in transac-
tions, where loan of one bank is
taken over by another bank?

Whether GST will be levied on
sale of re-possessed asset?

Whether GST will be levied on
interchange fees on card set-
tlement fees paid/shared by
banks?

What is the leviability of GST on
securitization transactions under-
taken by banks?

INSURANCE SECTOR

66
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What is the location of the sup-
plier of service for fund manage-
ment charges in ULIP policies?

As per the provisions of Section 12(12) of
the IGST Act, 2017, the place of supply of
services for a bank is the location of the
recipient of the services on the records
of the supplier of services. In general, this
will be the State in which the account
exists. For example, if the account is held
in Delhi, and some services are obtained
by the account holder in Maharash-
fra, the place of supply of services will
be Delhi (and hence Central tax / State
tax or Union territory tax will be charge-
able). In such transactions, the branch in
Maharashtra will only be a facilitator for
providing these services. If the branch in
Maharashtra levies any charges on the
branch in Delhi for providing this facility,
that will be a separate supply between
the two branches, it will be chargeable to
Integrated tax.

GST will be chargeable on any fransac-
fion processing fees levied for such take-
over of loans, but not on the interest com-
ponent (as interest is exempted).

Sale of repossessed asset falls within the
scope of supply and will be chargeable
fo GST.

Fees charged for card seftlement is a
consideration which is part of a separate
fransaction between the banks which are
parties to this fransaction and shall be lia-
ble to GST. This is a B2B supply and credit
of this transaction is available.

Securitized assetfs are in the nature of se-
curities and hence nof liable to GST. How-
ever, if some service charges or service
fees or documentation fees or broking
charges or such like fees or charges are
charged, the same would be a consid-
eration for provision of services related o
securifization and chargeable to GST.

The fund management charges are
charges towards managing and adminis-
tering the fund. These funds are man-
aged by the Fund Management team.
The location of the supplier of service

for fund management charges shall be
the location / office which manages the
fund.
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Whether commission paid to
insurance agents shall be con-
strued as supplies received un-
der Section 9(3) of CGST Act,
2017? If yes, whether the Life
Insurance Company can raise
a consolidated invoice for such
commission payments?

Whether insurance policies is-
sued to Non-Resident Indians,
where the premium is paid
through the NonResident External
Bank account, will be ‘export of
services’'? Would the insurance
premiums be taxable in cases
where the same is not received
in convertible foreign exchange
or from the NRE Accounts?

Will the requirements of Lefter of
Undertaking or Bond be required
to be complied with in the case
of Life Insurance Premium where
the conditions of export of ser-
vices are satisfied before or at
the time of supply of the Life In-
surance Service?

What would be the time of supply
of life insurance services?

The Institute of Cost Accountants of India

Sr. No. 7 of notification No. 13/2017-Cen-
fral Tax (Rate), dated 28th June, 2017 as
amended covers supplies received from
Insurance Agents and provides for the
Insurance Company to pay GST on such
supplies under Section 9(3) of the CGST
Act, 2017. In such cases, the insurance
company may issue agent-wise consol-
idated invoice at the end of the month
for the supply of services received during
the month.

No. The amounts paid from the Non-Res-
ident External Accounts are paid in In-
dian Rupees and are not received in
convertible foreign exchange. Therefore,
the conditions for export of services as
provided under section 2(6) of IGST Act,
2017 are not satisfied. Life Insurance ser-
vices in such cases would be treated as
inter-State supplies and subject to GST.

Yes. As per Section 16(3) of the IGST Act,
2017, read with Rule 96A of the CGST
Rules, 2017, an exporter is required to
submit a Letter of Undertaking or Bond in
case the export of service is made with-
out payment of integrated tax.

Insurance policies are contracts for in-
demnifying any loss suffered by the policy-
holder. The policyholder is required to pay
a premium at the time of inception of the
policy. Renewal premiums are required to
be paid on periodical basis during the ten-
ure of the policy. For renewal of the poli-
cies the policyholders are allowed grace
period ranging from 15 days to 30 days in
accordance with the IRDA (Protection of
Policyholders’ Interests) Regulation, 2002.
The time of supply of life insurance services
to the policy holders would be as under:-
(a) New Policy - At the time
of issuance of the policy;
(b) Renewal of Policy —The time of issuance
of renewal notice for insurance premium;
(c) Other charges including ULIP charges
— At the time of levy or recovery of the
charges from the policyholder.
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71 When service tax was paid on
or before 30th June, 2017 for the
services to be provided, but sub-
sequently not provided, whether
refund claim can be made under

Section 142(5) of the CGST Act?

72  Can the input tax credit of Krishi

Kalyan Cess be carried forward?

73  In the case of group insurance
policies, a Master Policy is is-
sued; the beneficiaries of the
Master Policy may be located
in more than one State. In such
cases, what will be the place of

supply of services?

74 | What is the time of supply of ser-
vices for deposits and advances
in cases of the recipient issuing
a bank guarantee or making a
deposit before assumption of risk

and issuance of a policy?

75 | Whether ITC will be allowed on
motor garage services used by
insurance company for claim

settlement?

76  Whether the service provided by
the re-insurance company to an
insurer will be treated as a sup-
ply?

Note: Reference to CGST Act, 2017 inclu

Section 142(5) of the CGST Act, 2017 spe-
cifically provides for refund of tax paid
under the Finance Act, 1994 in respect
of services not provided. The same shall
be disposed off in accordance with the
provisions of the Chapter V of the Finance
Act, 1994.

No. It is not permitted in terms of section
140(1) of the CGST Act, 2017 read with
Rule 117(1) of the CGST Rules, 2017.

In the case of issuance of Master / Group
Policy to a registered person where the
premium charged is a single premium
and not segregated based on the ben-
eficiaries of the insurance policies, the
place of supply for such policy will be the
location of the registered person paying
the premium.

As per the proviso to Section 2(31) of the
CGST Act, 2017, a deposit given in re-
spect of the supply of goods or services or
both shall not be considered as payment
made for such supply unless the suppli-
er applies such deposit as consideration
for the said supply. In case of advances,
however, the time of supply is the fime of
receipt of advance as provided in sec-
tion 13(2)(a) of the CGST Act, 2017.

Yes, ITC will be allowed on services of mo-
tor garage used by an insurance compa-
ny for claim settlement.

The service of re-insurance falls within the
scope of supply, and is chargeable to
GST.

des reference to SGST Act, 2017 and

UTGST Act, 2017 also. Further reference to CGST Rules, 2017 includes reference to

SGST Rules, 2017 / UTGST Rules, 2017 also.

Source: FAQ issued by CBIC

— Source - http://cbic.gov.in/

resources//htdocs-cbec/gst/27122018-UPDATED_FAQs%20
ONZ%20BANKING,%20INSURANCE%20AND %20STOCK%20

BROKERS.pdf
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Authority for Advance Rulings -
Forum Name - Authority for Advance Ruling - Karnataka
Citation: KAR ADRG 82/2021 dated 31-12-2021

Name of the Applicant: M/s U.R. Rao Satellite Centre (ISRO
Satellite centre), KARNATKA

Nature of Ruling -

i. Applicability of GST on Insurance premium paid fowards
launch services.

li. Applicability of MoF Notification No. 09/2017-Integrated Tax
(Rate) dated: 28-06-2017

Finding and Discussion -

At the outset we would like to make it clear that the provisions of
CGST Act, 2017 and the KGST Act, 2017 are in pari-materia and
have the same provisions in like matter and differ from each other
only on a few specific provisions. Therefore, unless a mention is
particularly made to such dissimilar provisions, a reference to
the CGST Act would also mean reference to the corresponding
similar provisions in the KGST Act.

We have considered the submissions made by the applicant in
their application for advance ruling. We have also considered
the issues involved on which advance ruling is sought by the
applicant and the relevant facts along with the arguments
made by the applicant and also their submissions made by their
learned representative during the time of hearing.

We proceed fo examine the admissibility / maintainability of the
instant application before goinginto the merits of the application.
We invite reference to Section 95(a) of the CGST Act 2017, which
defines "advance ruling” to mean a decision provided by the
Authority or the Appellate Authority to an applicant on matters
or on questions specified in sub-section (2) of section 97 or sub-
section (1) of section 100, in relation to the supply of goods or
services or both being undertaken or proposed to be undertaken
by the applicant;

Further, Section 95 (c) of the CGST Act 2017 defines "Applicant”
as any person registered or desirous of obtaining registration
under the said Act.
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It could be easily inferred from above that any person registered
or desirous of obtaining registration under CGST Act 2017 can
seek advance ruling only in relatfion to the supply of goods or
services or both being undertaken or proposed to be undertaken.

Inthe instant case, we observe that M/s. U.R. Rao Satellite Cenftre,
who have filed the application, is not a supplier of either goods
or services or both but is a recipient of services.

Thus the instant application is not admissible and liable for
rejection in terms of Section 98(2) of the CGST Act 2017.

Held: The application is hereby rejected as “inadmissible”, in
terms of Section 98(2) of the CGST Act 2017

Forum Name - Authority for Advance Ruling - Maharashtra
Citation: GST-ARA-77/2020-21/B-73 Mumbai Dated 31.05.2022
Name of the Applicant: M/s. Executive Council of Insurers
Query -

1. Whether services provided by ECOI and 17 ombudsman
officers are exempt from GST2

2. Whether GST is applicable to Executive Council of Insurers
(ECQOI) and 17 Offices of Insurance Ombudsmen which are
governed by the ECOIl¢

3. Whether payment received by the Life Insurance Council
and General Insurance Council on behalf of Executive
Council are exempt from GST2

4. The above amount received by Executive Council of Insurers
from the Life Insurance Council and General Insurance
Council are also exempt from GST

M/s. Executive Council of Insurers are quasi-judicial authority
established under Insurance Ombudsman Rules, 2017 by the
Department of Financial Services, Government of India and works
on a No profit No loss basis and receives funds fromm member
insurance companies through LI and Gl Councils.

The present application has been filed under section 97 of the
Cenftral Goods and Services Tax Act, 2017 and the Maharashtra
Goods and Services Tax Act, 2017 [hereinafter referred to as “the
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CGST Act and MGST Act” respectively] by M/s. Executive Council

of Insurers, the applicant, seeking an advance ruling.

Observations and Findings:

5.1 We have gone through the facts of the matter, documents
on record and submissions made by the applicant as well
as the jurisdictional officer.

5.2 The applicant has submitted that they are an administrative
body set up to facilitate the functioning of officers of
Insurance ombudsmanin India which decides on complaints
filed by any person who has a grievance against insurer.

5.3 The first thing to find out in the subject case is, whether there
is any supply rendered by the applicant in the subject case
and if it is found that the applicant is undertaking a supply,
then in such a case whether there is a supply of goods or
services or both. Hence, we reproduce and discuss the
relevant Sections of the CGST Act, 2017 herein below.

5.4 Section 7(1) of CGST Act which deals with scope of supply
reads as follow (1) For the purposes of this Act, the expression
“supply” includes,- (a) all forms of supply of goods or services
or both such as sale, transfer, barter, exchange, license,
rental, lease or disposal made or agreed to be made for a
consideration by a person in the course or furtherance of
business; (D) vo.ovvveviiiiiiiinn (C) e

5.5 The definition of the term ‘supply’ is an inclusive definition
and has to be understood as encompassing a wide range
of activities and keeping the same in mind we find that in the
instant case, the applicant entertains complaints made by
any person or persons against an insurer and after listening
to all the concerned parties, decides on such complaints
fled by any person/persons who has a grievance against
insurer. This is nothing but services rendered to the said
person/persons and therefore can be considered as supply
as defined under the GST provisions.

5.6 Further, as per section 2(102) of CGST Act, “services”
means anything other than goods, money and securities
but includes activities relating to the use of money or ifs
conversion by cash or by any other mode, from one form,
currency or denomination, to another form, currency
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or denomination for which a separate consideration is
charged. In the subject case we observe that applicant
is rendering services to the aggrieved persons who have
grievances against insurance companies/insurers. The said
service is provided by way of by resolving the disputes of
the said aggrieved persons with insurance companies. In
fact, we find that the Insurers, being the persons against
whom there is a grievance, are also interested in solving the
relevant issues and in this context, it is seen that by deciding
on the complaints of the aggrieved persons, the insurance
company being party to such disputes are also availing
the services of the applicant/Ombudsman. Hence, we are
of the view that the impugned activity undertaken by the
applicant amounts to ‘supply of services’.

5.7 Now that we have found that, there is a supply of service
in the instant case, the next thing to understand is whether
there is consideration involved in the impugned fransaction
i.e. whether the applicant is receiving any consideration for
the services rendered and from whom. As per section 2(31)
of the CGST Act, 2017, Consideration is defined as under:-

(31) "Consideration” in relation to the supply of goods or
services or both includes- (a) any payment made or to
be made, whether in money or otherwise, in respect of, in
response to, or for the inducement of, the supply of goods
or services or both, whether by the recipient or by any other
person but shall not Include any subsidy given by the Central
Government a State Government; (B).....c.covveeeennnil

5.8 Although the applicant has claimed that they do not
receive any fess from the aggrieved complainants, we
observe that, applicant receives funds from Life Insurance
& General insurance Councils. These funds are received by
the applicant to perform their activities, by way of managing
their salaries and other administrative expenses, which have
already held to be a supply of services. Even though the
aggrieved persons do not pay any feesto the applicant, and
the amounts are received from Life Insurance and General
Insurance Council, we can say that, in the subject case, the
consideration for the impugned supply of services, instead
of being paid by the aggrieved complainants are being
paid by the said Councils/ insurance companies and saftisfy
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sub-section (a) of the section 2(31) of the CGST Act 2017
i.e the consideration in the instant case, is not done by the
recipient of service (i.e. even if, only the complainants are
considered as recipient of the service), rather the payment
is made by ‘any other person’ i.e the Life Insurance and
General Insurance Council. Therefore, funds received by
applicant are covered under definition of ‘consideration’
paid for the supply of services as they come under the
scope of ‘by any other person’.

5.9 We therefore find that, impugned activities are supply of
services, made for a consideration by the applicant. The
final thing that is required to be found out is whether the
said supply in the course or furtherance of business, for
which we reproduce the definition of the term ‘business’
which is as under:- As per section 2 (17) of CGST Act, the
term “business” includes,- (a) any frade, commerce,
manufacture, profession, vocation, adventure, wager or
any other similar activity, whether or not it is for a pecuniary
benefit; (b) any activity or fransaction in connection with or
incidental or ancillary to sub-clause (a); (c) any activity or
fransaction in the nature of sub-clause (a), whether or not
there is volume, frequency, continuity or regularity of such
fransaction; (d), (€), (f), () ceveriiiiiiiiiiiieie

5.10 The term business covers the mentioned or similar activities
whether or not it is for a pecuniary benefit. In the subject
case the activity undertaken by the applicant is covered
under the definition of ‘business’, since the meaning of
‘business’ is very wide and enlarged due to the inclusive
nature of the definition. Hence, the impugned activity
undertaken by the applicant is a supply of services and the
amounts received by the applicant from the Life Insurance
and General Insurance Councils are not exempt from GST.

5.11 Finally, Notification No. 12/2017-CTR dated 28.06.2017
exempts the intra-State supply of services of description as
specified in column (3) of the Table mentioned therein from
payment of GST. The services rendered by the applicant
does not specifically find mention in the said notification.
Hence, in our view the activities of the applicant are not
exempt under the said noftification and consequently,
the receipt of the amounts by the applicant from the Life
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Insurance and General Insurance Councils are also not
exempt from the levy of GST.

5.12 With respect to the third question raised by the applicant
we find that the payments are not received by the Life
Insurance and General Insurance Council on behalf of the
applicant, rather the amounts are paid to the applicant on
behalf of the insurance companies. However, this question
does not fall under the purview of Section 97 of the CGST
Act, 2017 and is therefore not answered. Further, we have
already held herein above that the concerned amounts
paid by the Life Insurance Council and General Insurance
Council to the applicant are taxable and not exempt

Held by the Authority -

Question 1: - Whether services provided by ECOI and 17
ombudsman officers are exempt from GST?

Answer:- The services provided by ECOI and 17 ombudsman
officers are not exempt from GST.

Question 2: - Whether GST is applicable to Executive Council of
Insurers (ECOI) and 17 Offices of Insurance Ombudsmen which
are governed by the ECOI?

Answer:- Answered in the affiirmative.

Question 3: - Whether payment received by the Life Insurance
Council and General Insurance Council on behalf of Executive
Council are exempt from GST?

Answer:- Not answered in view of the discussions made above.

Question 4:- The above amount received by Executive Council
of Insurers from the Life Insurance Council and General Insurance
Council are also exempt from GST

Answer:- Answered in the negative.
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CHAPTER (]

GST IMPACT ON HOTEL AND RESTAURANT SECTOR:

1. Infroduction:

As per the Ministry of Tourism statistics, there has been a growth
rate of 75.71% in number of approved Hotels to 1,961 as on
December 2018 from 1,116 as on December 2014.

Similarly there was a growth rate of 43.85% in number of approved
Hotel Rooms in India to 1,02,490 as on December 2018 from
71,244 as on December 2014. Of course, this is only a subset of
the hotel market which has grown sharply due to entry of online-
based service providers.

NUMBER OF APPROVED HOTELS AND AVAILABILITY OF HOTEL
ROOMS IN THE COUNTRY, AS ON 30TH APRIL, 2022

SI. No. Category No. of Hotels | No. of Rooms
1 5 Star Deluxe 149 35483
2 5 Star 185 22498
3 4 Star 423 20041
4 3 Star 564 17209
5 2 Star 25 922
6 1 Star 10 294
7 Apartment Hotel 2 297
8 Time Share Resort 2 253
9 Heritage Hotels 56 1495
10 B&B Establishment 459 2304
11 Guest House 8 96

Total 1929 100692

(Source-https://tourism.gov.in/sites/default/files/2022-09/
India%20Tourism%20Statistics%202022%20%28English%29.pdf)

Tourism Sector represents world’s third largest export avenue
in ferms of global earnings after fuel and chemicals. Modern
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tourism is closely linked to socio- economic development.
Tourism is responsible for one out of 11 jolbs and 10% of the world’s
economic output. Apart from providing employment, income
and foreignexchange for the country, the trade in the fourism
sector has an economically positive impact on other associated
industries such as food manufacturing, services, construction,
agriculture, handicrafts etc.

The hospitality and tourism industry is one such sector in the
economy thatis deliberating over the new taxregime. Hospitality
is one of the most competitive and steadily growing industries in
the country. The tourism industry contributes nearly $136 billion to
India’s GDP and is expected to further grow to US$ 280.5 billion
by 2026. Hospitality and tourism are also among the highest
employment generating sectors and among the top 10 sectorsin
the country with the highest volume of foreign direct investment.
In addition to being one of the top sources of foreign exchange,
tourism is also among the highest tax generating sectors in the
country.

There has been confusion among the owners of Hotels and
Restaurants with regard to the liability of tax under GST Laws.

Il. Taxability of Hotel Industry under Pre-GST Regime:

a. Constitutional Validity of Service Tax on Accommodation
Services:

The Constitutional validity of service tax on provision of Short-
Term accommodation service by a hotel, guest house, etc. ,and
service provide by restaurants was again challenged before
the Hon. Delhi High Court in Federation of Hotel and Restaurant
Association of India v. UOI in WP (C) No.6482 of 2011, dated
12.08.2016 [2016(44)S.T.R.3(Del.)]. The Hon'ble High Court of Delhi
in this case upheld the constitutional validity of levy of Service
Tax on restaurant services but, struck down the validity of Service
Tax on Short-Term Accommodation Services. Entry 62, List -l i.e.,
State List, which empowers only the State Legislatures to levy tax
on Accommodation services. The said Entry reads as follows-

62 "taxes on luxuries including tfaxes on entfertainments,
amusements , betting and gambling.”

Parliament has no power to levy service Tax on Accommodation
services under residuary entry in the Seventh Schedule to the
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Constitution. The same principle has been upheld by the Hon'ble o

Apex Court in Godfrey Philips India Limited v. State of UP —(2005)
25CC 515.

Article 246 A intfroduced through the Constitution (One Hundred
and First Amendment Act) empowers Parliaments and the
Legislatures every States to tax accommodation services.

b. Tax Liability of Hotels and Restaurants under Service Tax:

1. Service Tax was not applicable on services provided in a
Hotel.

2. Service Tax @15% was levied on services provided by Air
Conditioned Restaurants with an abatement of 30%.

c. Composition Scheme under VAT schemes for various States:

1. The dealer opting for composition State VAT Laws was liable
to pay composition money at fixed rate on the turnover of
cooked food manufactured without the facility of input
taxrebate.

2. No input tax rebate was available to composition holders.

3. The manufacturers had the benefit of buying goods taxable
at fixed VAT from unregistered dealers without the liability of
payment of purchasetax.

4. Composition under VAT regime is available to the dealers
whose turnover per annum is upto a threshold limit mostly Rs
50 lakhs to Rs.1 crore per annum.

5. Similar provisions exit in different States in respect of
composition provisions torestaurants.

6. There is also provision in some States to grantlicence tor
estaurants at nominalrateson advance payment of licence
fee.

d. Applicability of VAT on sale of food items — Regular Scheme:

1. VAT was leviable at a fixed rate of VAT on cooked foods
and snacks provided by arestaurant.

2. VAT was leviable on sale of Cold drinks/aerated drinks and
on other non fooditems.

3. EntryTaxwas also payable in few States on raw material and
incidental goods used in the manufacture of cookedfood.

Luxury Tax is also payable by outdoor caterers various State

&
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Luxury tax Acts with the deduction of sale price on which
tax is liable to be paid under VAT Act with the exception of
Hospitals and Educational Institutions.

5. Tax on sale of alcoholic liquor to customers is levied at fixed
VAT under Various State VAT Acts.

e. Service Tax Liabilit yon Mandap keeper, Hotels and convention
Services, providing full catering services

1. Mandap keeper, Hotels and convention Services, providing
full catering services paid service tax on 60% of the gross
amount charged, under abatementscheme.

2. Outdoor caterers who availed abatement scheme were
charged service tax on 50% of the amount where he
provided full and substantialmeal.

3. Similarly, under the abatement Scheme, the Pandal and
Shamyana Service providers were liable to pay tax on 70% of
gross amount charged if full catering service wasprovided.

4. The rate of service tax on above services was15%.

5. Simultaneously, the states also levied tax on the services
provided by Marriage hall, Mandap Keepers etc with a
generalrate of 10%. The same receipts were being subjected
tax both by the Central Govt. and the State Govt., resulting
in double taxation without any grant of credit for Input Tax
on goods and services.

lll. Composite Supply and Mixed Supply for Hotel Industry:

a. Composite Supply - Section 2(30) of the Central Goods and
Services Tax Act, 2017: composite supply” means a supply made
by a taxable person to a recipient consisting of two or more
taxable supplies of goods or services or both, or any combination
thereof, which are naturally bundled and supplied in conjunction
with each other in the ordinary course of business, one of which
is a principal supply;

b. Mixed Supply - Section 2(74) of the Central Goods and Services
Tax Act, 2017:

“Mixed supply” means two or more individual supplies of goods
or services, or any combination thereof, made in conjunction
with each other by a taxable person for a single price where
such supply does not constitute a composite supply.
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c. Taxability of Composite and Mixed Supply:

Section 8 of the Central Goods and Services Tax Act, 2017 states
that;

The tax liability on a composite or a mixed supply shall be
determined in the following manner, namely:—

(a) a composite supply comprising two or more supplies, one
of which is a principal supply, shall be treated as a supply of
such principal supply; and

(b) a mixed supply comprising two or more supplies shall be
freated as a supply of that particular supply which attracts
the highest rate of tax.

If supply involves more than one goods and / or services which
are naturally bundled together and supplied in conjunction with
each otherin the ordinary course of business and one such supply
would be a principal supply, these are referred to as composite
supply of goods and / or services For e.g. stay with breakfast is
naturally bundled in the hotel industry, while the supply of lunch
and dinner, even if they form part of the same invoice, may not
be considered as naturally bundled supplies along with room
rent.

lllustration 1:

A hotel provides a 5 days-4 nights package with the facility of breakfast. This
is a natural bundling of services in the ordinary course of business. The service
of hotel accommodation gives the bundle the essential character and would,
therefore, be treated as service of providing hotel accommodation.

Illustration 2:
Example: A 5 star hotel is booked for a conference of 100 delegates on a lump
sum package with the following facilities:
e  Accommodation for the delegates
o Breakfast for the delegates,
e Tea and coffee during conference
e  Access to fitness room for the delegates
e  Availability of conference room

o Business centre
This would be freated as a composite supply of Convention center ser-
vices.
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Contentious Issue

In case of a specified service of “Buffet — Alcohol inclusive” which
is generally seen at every five — star hotel, such buffet service
cannoft be treated as a composite supply as alcohol has been
kept outside the purview of GST, thereby the same would not
form part of a composite supply. Thus, restaurants which give
buffet offers inclusive of alcohol might have to issue a separate
invoice for liuor and separate invoice for buffet service.

IV.Benefits of GST on Hotel and Restaurant Sector -
i. Uniformity in Taxes

The multiple taxes has been replaced by one single tax, the
rate of which varies from 5% to 18% depending on the room
rent. Thesectormaybenefitintheformoflower tax rates which
should help in attracting more tourists inindia.

ii. Increased Revenue for State Government

Under GST the place of supply is shifted to the place where
immovable property is situated in case of Hotels, Restaurant
& Monuments for sightseeing. This will increase the revenue of
such states where immovable property is located. Currently,
on such income, States charges local Luxury Tax on hotel
stay and VAT on food supplied. While Union Government
gets revenue from Service Tax on such services. Because
of GST, the States having maximum fourist places, hotels or
restaurants for tourist shall earn the maximum revenue by
way of SGST which will be equivalent to CGST.

iii. Saving in Food and Beverage operations

Companies specializing in food and beverages operations
to be the biggest beneficiaries of GST within the hospitality
sector. Food and beverages bills have multiple components
which inflate the bills by 30- 35%. With the onset of GST, there
has been a savings of more than 15-20% on the overall bill.

V. Demerits of GST on Hotel and Restaurant Sector -
i. Multiple Registration

Earlier Service providers were having cenfralized registration
but in GST Regime one has to get registered in each state
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from where they provide services.
ii. Increased Compliance Burden

The procedure for reporting of invoice level data for B2B
supplies and multiple returns on monthly basis for each
registration has become cumbersome as each one of them
will have to be registered. The concept of credit matching
under GST has been a pain point and has lead to increase in
working capital requirements.

The frequency and number of returns to be filed has gone up.
In place of a half yearly service tax return, under GST law, one
is required to file State wise monthly GST returns along with an
annual return also required to be filed.

ili. No Credit on Work Contract Services

The hotel industry spends a lot of money on construction and
renovation. The money paid as taxes on the works contract
services when supplied for construction of an immovable
property is not allowed as eligible credit for this sector when
such services are not used for the further supply of works
conftract service.

iv. Exclusion of Liquor from GST net:

Liguor has not been included in GST and this has lead to
reversal of common Input Tax Credit on proportionate basis.
Also the state levies paid on Liquor is not creditable under
GST regime. Exclusion of liguor from GST regime defeats the
very purpose of bringing in a uniform ftax structure across the
nation.

VI. Important GST Provisions applicable to Hotels and
Restaurants:

Sr. | Particulars Place of Supply Applicable Taxes Input tax Credit
No. Allowed
1 Room Rental | Location of Ho-: CGST & SGST Inputs, equip-
tel, Guest House, ment,  furniture,
Club, Resort, boat, consumables etc.
vessel
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vice

place of supply is
where passenger
embarks on the
conveyance is
place ofsupply

IGST

(If location of sup-
plier and place of
supply are in differ-
ent states or Union-
territories)

Sr. | Particulars Place of Supply Applicable Taxes Input tax Credit
No. Allowed

2 iRestaurant:locationo f CGST & SGST Inputs, equip-

Services Restaurant ment’s, furniture,
crockery, con-
sumables etc.

3 iExhibition:Llocation of Ex- CGST & SGST Inputs, equip-
Services/En- i hibition, Cele- ment’s, furniture,
tertainment | bration or similar crockery, con-
Parks & sports i events sumables, struc-
activity/  En- ture for exhibition,
fry fees paid etc
for access to
monuments
and public
place

4 M o n e y: LocationofSer- | CGST & SGST Input Ser-
changing: vice Recipient (If location of sup- : vices consumed
Services/Visa plier and place of i and goods like
Service/Tour supply are in same | Furniture, fix-
Operator state or union terri- | tures, comput-

tory) ers, office equip-
IGST ment, etc

(If location of sup-

plier and place of

supply are in differ-

ent states or Union-

territories)

5 Rent a Cab:location of Ser- CGST & SGST Aircrafts, Vehi-
Services / Airivice Recipient if cles, Train, Inputs
Tickets/Train i recipient is regis- (If location of sup- and Consum-
Tickets/Cruise | tered plier and Ploce of ables used for
& Ship Ser- supply are in same providing ser-
vices/State If services pro-: state or union terri- vices, lubricants
Transport Ser- vided tfo unreg- fory) etc.

istered person,
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Sr. | Particulars Place of Supply Applicable Taxes Input tax Credit
No. Allowed

6 iServices onilocation of firsti CGST & SGST Inputs, equip-

Board an air- : point of departure ment’s, furniture,

(If location of sup-
plier and place of
supply are in same
state or union terri-
tory)

crockery, con-
sumables, etc

craft/Train/: of that convey-
Ship/  Motor i ance for the jour-
Vehicle ney

IGST
(If location of sup-
plier and place of
supply are in differ-
ent states or Union-
territories)

VII. Time of Supply of Services for Hotel Sector:

Section 13 of the Central Goods and Services Tax Act, 2017 states
that:

% The time of supply of services shall be:

If the invoice is issued within thirty days from the date of supply
of service:

#¥the date of issue of invoice by the supplier or
*¥the date of receipt of payment, whichever is earlier.

If the invoice is not issued within thirty days from the date of
supply of service:

#* the date of provision of service or

* the date of receipt of payment, whichever is earlier.

lllustration

X hotel provides hotel accommodation services to Mr. Y worth INR 1,00,000:
08.04.2018 — An advance of INR 20,000 is received from Mr. Y

10.04.2018 — The services are provided

16.05.2018 — Mr. X receives balance payment of INR 80,000 and records it in his
books.

What will be the time of supply assuming X hotel issues the invoice on:
Situation 1-15.04.2018
Situation 2-15.05.2018
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Answer:
Situation 1:

If invoice is issued within the prescribed fime period, fime of
supply will be the date of receipt of payment or date of issue
of invoice whichever is earlier. In the given case, the invoice
is issued on 15.04.2018 which is within 30 days of the supply of
services which is within the prescribed period. So, for INR 20,000,
the time of supply will be 08.04.2018 which is the date of receipt
of advance payment. For the balance amount, fime of supply
will be 15.04.2018 which is earlier of 15.04.2018 (date of invoice)
and 16.05.2018 (date of receipt of payment).

Situation 2:

If invoice is not issued within the prescribed time period, time of
supply will be the earlier of the date of completion of service
and the date of receipt of payment. Here, invoice is issued on
15.05.2018 which is after the prescribed time period. So, for INR
20,000, the time of supply will be 08.04.2018 which is the date
of receipt of advance payment. For the balance amount, time
of supply will be 10.04.2018 which is earlier of 10.04.2018 (date
of completion of service) and 16.05.2018 (date of receipt of
payment).

VII. Input Tax Credit for Hotel & Restaurant Sector:
a. Eligibility and conditions for taking input tax credit:

Section 16 of the Central Goods and Services Tax Act, 2017 states
that:

Every registered person shall, subject to such conditions and
restrictions, be entitled to take credit of input tax charged on
any supply of goods or services or both to him which are used or
intfended to be used in the course or furtherance of his business
and the said amount shall be credited to the electronic credit
ledger of such person.

b. Basic conditions for availment of ITC

No registered person shall be entitled to the credit of any input
tax in respect of any supply of goods or services or both to him
unless,—
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(a) heis in possession of a tax invoice or debit note issued by a o

supplier registered under this Act.

(b) he has received the goods or services or both. However
where the goods against an invoice are received in lots or
instalments, the registered person shall be enfitled to take
credit upon receipt of the last lot or instalment:

(c) the tax charged inrespect of such supply has been actually
paid to the Government, either in cash or through utilisation
of input tax credit admissible; and

(d) he has furnished the return under section 39:
c. ‘used by him’ & ‘in his business’

The words ‘used by him' and ‘in his business’ as appearing in
section 16(1) refer to the registered taxable person in question
and not the legal entity. So, input tax paid in a State must not be
in relation to the business of a taxable person in another State,
albeit belonging to the same person.

d. Payment in 180 days:

Where a recipient fails to pay to the supplier, the amount
towards the value of supply along with tfax payable thereon
within a period of 180 days from the date of issue of invoice by
the supplier, an amount equal to the input tax credit availed by
the recipient shall be added to his output tax liability, along with
interest thereon.

However, the recipient would be entitled to avail of the credit
of input tax on payment made by him of the amount towards
the value of supply of goods or services or both along with tax
payable thereon.

e. Apportionment of ITC:

Section 17 of the Central Goods and Services Tax Act, 2017 states
that:

O Where the goods or services or both are used by the
registered person partly for the purpose of any business
and partly for other purposes, the amount of credit shall be
restricted to so much of the input tax as is attributable to the
purposes of his business.
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O Where the goods or services or both are used by the
registered person partly for effecting taxable supplies
including zero-rated supplies and partly for effecting
exempt supplies, the amount of credit shall be restricted
to so much of the input tax as is aftributable to the said
taxable supplies including zero-rated supplies.

O The value of exempt supply under sub-section (2) shall be
such as may be prescribed, and shall include supplies on
which the recipient is liable to pay tax on reverse charge
basis, fransactions in securities, sale of land and, subject to
clause (b) of paragraph 5 of Schedule |l, sale of building.

f. Reversal of ITC in case of exempted supply:

O As persection 17(2) of CGST Act, 2017, ITC shall be reversed
in case a company is effecting taxable supplies as well as
exempt supplies

O Notification no. 3/2018-Central Tax, dated 23rd January,
2018, Interest on fixed deposits will not be considered as
exempt supplies for the purpose of reversal of ITC as per
Rule 42 and 43 of CGST Rules, 2017.

g. Blocked credits

Section 17(5) of the Central Goods and Service Tax Act,2017
states that:

Input tax credit shall not be available in respect of the
followingsupply of goods or services or both—

(i) food and beverages, outdoor catering, beauty treatment,
health services, cosmetic and plastic surgery except where an
inward supply of a particular category is used by a registered
person for making an outward taxable supply of the same
category or as an element of a taxable composite or mixed

supply;
(i) membership of a club, health and fitness centre;

(i) rent-a-cab, life insurance and health insurance except
where—
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(g) goods or services or both used for personal consumption;

Thereby no credit would be available to customers of hotel
industry of following services:

Food & beverages
Outdoor catering
Membership of club, health and fitness centre in hotel.

Spa freatments in hotel as they are in the nature of personal
consumption.

IX. Composition Scheme for Restaurant Sector:

Section 10 of Central Goods and Services Tax Act 2017 states
that,

Category of registered persons Rate of tax

Suppliers making supplies by way of or as | 5% (2.5% CGST+ 2.5% SGST) of the
part of any service or in any other manner | turnover in the State/UT

whatsoever, of goods, being food or any
other article for human consumption or any
drink (other than alcoholic liquor for human
consumption), where such supply or ser-
vice is for cash, deferred payment or other
valuable consideration.

Eligibility to pay tax under composition scheme:

The conditions for eligibility to opt for payment of tax under the
composition scheme is as follows:

Registered persons having an ‘aggregate turnover’ across all
States under the same PAN, including exempt supplies, supplies
specified under Schedule |, etc. does not exceed the prescribed
limit in the preceding financial year will be eligible to opt for
payment of tax under the composition scheme.

In this regard, the following may be noted:

e The prescribed threshold limitis Rs. 1 crore (and Rs. 75 lacs in
case of Special Category States being Arunachal Pradesh,
Assam, Manipur, Meghalaya, Mizoram, Nagaland, Sikkim,
Tripura and Himachal Pradesh);
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* The aggregate turnover of the registered person should not
exceed the said prescribed limit during the financial year in
which the scheme has been availed;

* The scheme cannot be opted for during the middle of a
financial year, except in the case where the person obtains
registration, and opts for composition scheme at the time of
applying for registration under the GST Law.

* The registered person would not be eligible to effect any
supply of nontaxable goods, i.e., alcoholic liquor for human
consumption, petroleum crude, high speed diesel, motor
spirit (commonly known as petrol), natural gas and aviation
turbine fuel.

* All the registrations obtained under a single PAN are also
mandated to opt for payment under the composition
scheme.

X. Value of Taxable Supply -

Section 15 of the Central Goods and Services Tax Act, 2017 states
that;

The value of a supply of goods or services or both shall be the
fransaction value, which is the price actually paid or payable
for the said supply, where the supplier and the recipient of the
supply are not related and the price is the sole consideration for
the supply

Inclusions & exclusions

Section 15(2) and Section 15(3) of the Central Goods and
Services Tax Act, 2017 states that value of supply shall include—

(a) any taxes, duties, cesses, fees and charges levied under
any law for the time being in force other than this Act, if
charged separately by the supplier;

(b) any amount that the supplier is liable to pay in relation to
such supply but which has been incurred by the recipient
of the supply and not included in the price actually paid or
payable for the goods or services or both;

(c) incidental expenses, including commission and packing,
charged by the supplier to the recipient of a supply.
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(d) interest or late fee or penalty for delayed payment of any
consideration for any supply; and

(e) subsidies directly linked to the price excluding subsidies
provided by the Central Government and State
Governments.

Explanation.—For the purposes of this sub-section, the amount
of subsidy shall be included in the value of supply of the supplier
who receives the subsidy.

The value of the supply shall not include any discount which is
given—

(a) before or at the fime of the supply if

- such discount has been duly recorded in the invoice issued
in respect of such supply; and

(o) after the supply has been effected, if

- such discount is established in terms of an agreement
entered intfo at or before the time of such supply and

(d) input tax credit as is attributable to the discount on the basis
of document issued by the supplier has been reversed by
the recipient of the supply.

Xl. GST Rates applicable to Hotel Accommodation,
Catering Services and Restaurant Services (as amended
by Notf No 20/2019 - Central Tax (Rate) dated 30th
September 2019:

1. GST Rates on Hotels:

Transaction Value per Unit (in Rs) per Day GST Rate (%)
Rs. 1000 and less Nil
Rs. 1001 fo Rs. 7500 12%
Rs. 7501 and above 18%
Note — Earlier the GST rate was charged on Declared Tariff

instead of Transaction Value.

Tax Research Department The Institute of Cost Accountants of India 217




Handbook on Service Sector

2. GST Rates on Catering Services:

Type of Catering Service Daily Tariff of Unit of Changes in GST
Accommodation

Outdoor Catering Rs. 7501 From current 18% GST with

Services other than in ITC to 5% without ITC .

premises

(this rate is mandatory for
all kinds of catering)

Catering in premises Rs. 7501 and Remains same at 18% GST
above with ITC

3. GST Rates on Restaurant Services:

Type of Service GST Rate

Standalone restaurants whether 5% GST without ITC
air conditioned or otherwise

Food parcels or takeaways 5% GST without ITC

Restaurants in hotel premises with 5% GST without ITC
room tariff of less than Rs. 7,500
per unit per day

Restaurants in hotel premises with 18% GST with full ITC
room tariff of Rs. 7,500 and above
per unit per day

GST Rates for hotels on Implementation of GST vide Nofif
No.11/2017- Central Tax (Rate), dated the 28th June, 2017:

Room Tariff per night (INR) GST Applicable
<INR1000 0% (no tax)

INR >=1000 but < 2500 12%

INR >=2500 but <7500 18%

>=|NR 7500 28%

Earlier the rate was applicable was on Declared Tariff. Later on
the same was modified to Transaction Value.
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XIl. Damages recovered by Hotels:

Hotels have a policy of recovery for damages to property like
kettle, carpets, upholstery etc. from customers. All such charges
may be chargeable to GST which is still a debated issue.

Authority for Advance Rulings, Maharashtra in ruling number GST-
ARA-15/2017-18/B-30, dated May 8, 2018 in case of Maharashtra
State Power Generation Company Ltd. has ruled that GST would
be applicable in case of Liquidated damages.

XIll. Loyalty Programs by Hotels -

The Authority for Advance Rulings, Haryana in case of Loyalty
Solutions & ResearchPvt. Ltd. has issued Ruling number HAR/
HAAR/R/2017/18/4, dated 11th April, 2018

Issue was whether the value of points forfeited by the operator
on which money had been paid by the issuer of points on
account of failure of the end customers to redeem the payback
points within their validity period would amount to consideration
for ‘actionable claim’ or it would qualify as a “supply” and be
chargeable to GST?

It was ruled by the Authority that the value of points forfeited
of the applicant on which money had been paid by the issuer
of points on account of failure of the end customers to redeem
the payback points within their validity period would amount
to consideration received in lieu of services being provided by
applicant to its clients and thus would be outside the scope of
‘actionable claim’ and therefore would qualify as “supply of
services”.

Thereby GST would be chargeable on such money forfeited by
the operator.

XIV. Cab booked on behalf of guests:

If a company books cab on behalf of their customer andreceives
the cab charges along with their commission from them, then
GST shall be charged on the cab facility to guests.

In many cases it has been seen that Hotels does not have any
mark-up on these payments and generally the transactions are
seftled outside the books.
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GST law per se is chargeable on all such fransactions.

XV. Hotelaccommodation & restaurant services provided
to SEZ units to be treated as supply to SEZ units?

Authority of Advance Ruling - Karnataka in its order in case of
M/s Gogte Infrastructure Development Corporation Ltd. dated
21st March, 2018 vide Advance Ruling No. KAR ADRG 2/2018
held that, accommodation and restaurant services provided by
applicant engaged in hotel business within premises of hotel, to
employees and guests of SEZ units cannot be treated as supply of
goods and/or services to SEZ units. Thereby such supplies would
be tfreated as ‘Intra-State’ supplies and are taxable accordingly.

Post this decision by AAR GST policy wing came out with Circular
N0.48/22/2018: As per section 7(5) (b) of the IGST Act, 2017,
the supply of goods or services or both to a SEZ developer or a
SEZ unit shall be treated to be a supply of goods or services or
both in the course of ‘Inter-State’ frade or commerce. Services
of short term accommodation, conferencing, banqueting etc.,
provided to a SEZ developer or a SEZ unit shall be treated as an
‘Inter-State’ supply.

XVI. Whether Credit is available on new construction of
Hotels?

According to Section 17(5)(c) of CGST Act 2017, works contract
services when supplied for construction of an immovable
property (other than plant and machinery) except where it is an
input service for further supply of works contract service, input tax
credit shall not be available.

The Customs, Excise and Service Tax Appellate Tribunal (CESTAT)
Mumbai in its order no. A/85880 / 2018, dated 3rd April, 2018 in
case of Lemon Tree Hotels Ltd versus Commissioner of Central
Excise, Customs & Service Tax Aurangabad held that Cenvat
Credit is allowable on building constructed for the hotel which is
used forrenting of services of the hotel. The overall hotel business is
rendered within the common hotel building and the construction
service receivedinrespect of construction of any part of the hotel
is a common input service which has nexus with overall hotel
business. Therefore, even though some part of the hotel business
is not taxable, but it cannot be said that the construction service
was used exclusively for non-taxalble service.
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XVIIl. No input tax credit available if hotel and recipient are

located in different states.

The fact that place of business of accommodation in hotels is the
place of location of immovable property (hotels) is responsible
for the woes of the industry as the recipient located in another
State is not able to utilise ITC of CGST & SGST paid by him, which
becomes a cost for him.

For example, a company has Branch-R which is a registered
taxable person in Rajasthan conducts conference in a hotel
in Mumbai (Maharashtra) where CGST + SGST is charged by
the hotel. This company also has Branch-M which is registered
taxable person in Maharashtra. CGST-SGST has been charged
by the hotel, input tax credit would not be available to Branch-R
as tax paid in Maharashtra is not a creditable tax in Rajasthan.

XVIIl. FAQ on Hotel and Restaurant Industry:

1. Will GST be charged on actual tariff or declared tariff for
accommodation services?

Ans: Declared or published ftariff is relevant only for
determination of the tax rate slab. GST will be payable
on the actual amount charged (transaction value).

2. What will be GST rate if cost goes up (more than declared
tariff) owing to additional bed?

Ans: GST rate would be determined according to declared
tariff for the room, and GST at the rate so determined
would be levied on the enfire amount charged from
the customer. For example, if the declared tariff is Rs.
7000 per unit per day but the amount charged from the
customer on account of extra bed is Rs. 8000, GST shall
be charged at 18% on Rs. 8000.

3. Where will the declared tariff be published?

Ans: Tariff declared anywhere, say on the websites through
which business is being procured or printed on tariff card
or displayed at the reception will be the declared tariff.
In case different tariff is declared at different places,
highest of such declared tariffs shall be the declared
tariff for the purpose of levy of GST.
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4, Same room may have different tariff at different times
depending on season or flow of tourists as per dynamic
pricing. Which rate to be used then?

Ans: In case different tariff is declared for different seasons or
periods of the year, the tariff declared for the season in
which the service of accommodation is provided shall

apply

5. If tariff changes between booking and actual usage, which
rate will be used?

Ans: Declared tariff at the time of supply would apply.

6. GST af what rate would be levied if an upgrade is provided to
the customer at a lower rate?

Ans: If declared tariff of the accommodation provided by
way of upgrade is Rs 10000, but amount charged is Rs
7000, then GST would be levied @ 28% on Rs 7000/-

Summary of Rulings in GST Regime applicable to Hotel &
Restaurant Sector:

Forum Name - Authority for Advance Ruling - Gujarat
Citation: GUJ/GAAR/ RULING/2018/14 dated 30-07-2018
Name of the Applicant: Sapthagiri Hospitality Pvt Ltd, Gujarat

Levy of GST - hospitality services - The hotel being located in
non-processing zone of Dahez Special Economic Zone whether
liable to pay GST on all the services provided by it to the clients
located in SEZ which inter-alia included supply of services by
way of providing accommodation services, supplying food
and beverages and supplying services ancillary to providing
accommodation services?

Under extreme circumstances, if the hotel is required to provide
accommodation services to a visitor other than a visitor located
in SEZ, whether GST is required to be paid?

Held: The provisions of Section 7 and Section 8 of IGST Act, 2017
read with the definition of SEZ developer given at Section 2(20) of
IGST Act, mandate that all the supply of goods or services made
by or to SEZ Co-developer would be considered as interstate

222 The Institute of Cost Accountants of India Tax Research Department




Handbook on Service Sector \

oy
supply and the levy of IGST is attracted at the applicable rate.
But the IGST law allows the benefit of zero rating to supplies made
to an SEZ unit. As per Section 16(1) of IGST Act ‘zero rated supply’
means any of the following supply of goods or services or both
namely (a) export of goods or services or both ; or (b) supply of
goods or services or both to a SEZ developer or SEZ Unit. Section
2(m)(iii) of SEZ Act, 2005 defines export means supplying goods,
or providing services, from one unit to another unit or developer,
in the same or different special economic zone. A combined
reading of Section 16(1) of IGST Act and Section 2(m)(iii) of SEZ
Act indicate that supply of services made by the applicant to
other units or developers of SEZ would be zero rated supply.

Rendering of services from SEZ to DTA does not qualify as Zero
rated supply in tferms of Section 16 of IGST Act, 2017. Therefore,
SEZ Unit/developer making interstate supply to DTA would be
liable to pay IGST under IGST Act. Therefore, supply of services
by the SEZ unit or Developer from SEZ to DTA would be covered
under the normal course of supply. Accordingly the applicant
will be liable to pay GST at the prescribed rates for supplies made
to the clients located outside the territory of SEZ.

Ruling: The supplies made by M/s. Sapthagiri Hospitality Private
Limited, 17-18, Sapthagiri Complex, Opp. The Gateway Hotel,
Near Akota Garden, Akota, Vadodara-390 002, a SEZ Co-
developer, from their hotel located in non-processing zone of
Dahez Special Economic Zone to the clients located in Special
Economic Zone for authorized operations will be treated as zero
rated supplies under the provisions of Section 16(1) of Integrated
Goods and Service Tax Act, 2017 read with Section 2(m) of SEZ
Act, 2005.

The applicant is liable to pay GST on the services from their hotel
located in non-processing zone of Dahez Special Economic Zone
to the clients located outside the territory of Special Economic
Zone under the provisions of Section 5(1) of Integrated Goods
and Service Tax Act, 2017.

Forum Name - Authority for Advance Ruling - Karnataka
Citation: KAR ADRG 2/2018dated 21-03-2018

Name of the Applicant: GOGTE INFRASTRUCTURE DEVELOPMENT
CORPORATION LIMITED, Karnataka
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Supply of goods & services to SEZ or not - intra-state supply -
Place of Provision Rules - Whether the Hotel Accommodation
& Restaurant services provided by them, within the premises of
the Hotel, to the employees & guests of SEZ units, be treated as
supply of goods & services to SEZ units in Karnataka or not?

Held: On reading Section 16(1)(b) of IGST Act' 2017 & Rule
46 of CGST Rules 2017 together it is clearly evident that the
supplies of goods or services or both towardsa the authorised
operations only shall be treated as Supplies to SEZ Developer
/SEZ Unit. Since place of provision of services in case of Hotel
has been prescribed under the Act ‘location of the Hotel’ the
rendition of services of restaurant, short term accommodation
and Banqueting/conferencing cannot be said to have been
‘imported or procured’ into SEZ Unit/ Developer. Hence, by no
stretch of imagination and therefore, in the instant case, the
supply is infra state supply.

Ruling:The Hotel Accommodation & Restaurant services being
provided by the Applicant, within the premises of the Hotel, to
the employees & guests of SEZ units, can not be freated as supply
of goods & services to SEZ units in Karnataka & hence the intra
state supply and are taxable accordingly.

Forum Name - Authority for Advance Ruling - Maharashtra
Citation: GST-ARA- 22/2017-B-29 dated 05-05-2018

Name of the Applicant: MERIT HOSPITALITY SERVICES PVT. LID.,
Maharashtra

Levy of GST - supply of food or drinks or any articles for human
consumption - food supplied to SEZ area to employees of
company - Zero rated supply or not - rate of GST - running a
restaurant in the SEZ area

Held: The supply made by the appellant to the employees of
the unit located in SEZ cannot be consfrued as zero rated supply
by any stretch of imagination, as the employees can neither be
freated as SEZ developer nor as SEZ unit. Accordingly, GST will be
applicable as per the classification of the services determined in
terms of the scheme of the classification of services as provided
under Annexure A to the N/N. 11/2017-C.1. (Rate) dated
28.06.2017 as amended by the N/N. 46/2017-C.T. (Rate) dated
14.11.2017. Running a restaurant in the SEZ area - rate of GST @
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5% or not - Held that:- The food is being cooked at one place

and being distributed to the various different locations of the
companies with whom they have entered into contract. Thus,
this event is not covered under the definition of the “Restaurant
services” - the appellant claim that it is running Restaurant
Services in the SEZ area is not tenable and hence the GST rate of
5% as envisaged by the appellant is not correct.

Ruling: The services of supplying food by the appellant to the
employees of the unit located in the Special Economic Zone is
not covered under the zero rated supplies in terms of Section
16(1)(b) of the IGST Act, 2017 and the services of the appellant
are also not in the nature of restaurant services as claimed by
the appellant.

Forum Name - Authority for Advance Ruling - Maharashtra
Citation: ORDER No.GST-ARA- 05/2018-19/B-61 dated 09.07.2018
Name of the Applicant: ISMAIL AHAMAD SOOFI, Maharashtra

Update on the Ruling (Nofification issued by CBIC) : CBIC vide its
NofificationNo 11/2017-Central Tax (Rate) dated 30th September
2019 has reduced the rate of outdoor catering services to 5%
without ITC.

(i) Rate of GST on outdoor catering services other than in
premises having daily tariff of unit of accommodation of Rs
7501 reduced from present 18% with ITC to 5% without ITC.
The rate shall be mandatory for all kinds of catering.

(i) Cateringinpremiseswithdailytariffofunitofaccommodation
is Rs 7501 and above shall remain at 18% with ITC.

The nofification has come info effect from 01-10-2019

Classification of services - catering services provided by the
Applicantunder B2B Model and B2C Model - whether classified as
canteen/restaurant services or under the head outdoor catering
services? - rate of tax - whether the activities of the applicant
would fall under Sr. No. 7, Headings 9963 (iv) or (v) of the N/N. 11
/2017-Central Tox (Rate) dated 28th June, 20172

Held: The services supplied by the applicant in normal course
does not appear to be covered under clause (v) of the N/N. 11
/2017-Central Tax (Rate) dated 28th June, 2017. From a reading
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of clause (v) before and after the amendment it is seen that
the word ‘outdoor catering’ does not find a mention post the
amendment. Hence it can be inferred that the said clause post
the amendment made considers outdoor catering as a Supply,
by way of or as part of any service, of goods, being food or any
other arficle for human consumption or any drink, at Exhibition
Halls, Events, Conferences, Marriage Halls and other outdoor or
indoor functions that are event based and occasional in nature.

The applicant has clearly stated that they are providing services
only to industries and corporates and for their employees - the
clients of the applicant are providing space, etc. to the applicant
for supply of catering services and the services are supplied by
the applicant at the clients’ premises.

The service being provided by the applicant would be covered
underSerialNo. 7 Heading 9963(i) or (iv)of Notification No. 11/2017
dated 28.06.2017 as the applicant can be said to be providing
the services of a canteen, but as to the applicant falls under Sr.
No.(i) or (iv) of the said Notification would depend on whether
the canteen has the facility of is air conditioning or central air-
heating in any part of the establishment, at any time during the
year, as the applicant has not clarified the same anywhere. The
said clause (i) has been amended by Notification No. 16/2017
- The amendment has also done away with the condition of
“Supply, provided by a restaurant, eating joint including mess,
canteen, neither having the facility of air-conditioning or central
air-heating in any part of the establishment, at any fime during
the year and therefore the services of the applicant, in view
of amendment vide Nofification No. 46/2017 dated 14.11 2017
would fall under Serial no. 7(i) of this amended Notification.

Thus, the activity of the applicant would fall under clause (i)
of Notification No. 11/2017 as amended and with effect from
14.11.2017 i.e the date on which Notification No. 46/2017- Central
Tax(Rate) came into effect.

Ruling: The activity undertaken by the applicant in the subject
case would be classified as canteen services under Entry. No 7(i)
or (iv) of NotificationNo. 11/2017 dated 28th June 2017 depending
on whether their canteen has the facility of air air-conditioning
or central air-heating in any part of the establishment, at any
time during the year. However as per amended Notification No.
46/2017- Central Tax (Rate) dated-14th November 2017, their
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service would fall under Sr. No. 7(i) of this amended Notification.

Forum Name - Authority for Advance Ruling - Gujarat
Citation: ORDER No.GUJ/GAAR/R/2018/8 dated 21-03-2018

Name of the Applicant: Rashmi Hospitality Services Private
Limited, Gujarat

Update on the Ruling (Nofification issued by CBIC) : CBIC vide its
NofificationNo 11/2017-Central Tax (Rate) dated 30th September
2019 has reduced the rate of outdoor catering services to 5%
without ITC.

(i) Rate of GST on outdoor catering services other than in
premises having daily tariff of unit of accommodation of Rs
7501 reduced from present 18% with ITC to 5% without ITC.
The rate shall be mandatory for all kinds of catering.

(i) Cateringin premises with daily tariff of unit of accommodation
is Rs 7501 and above shall remain at 18% with ITC.

The noftification has come into effect from 01-10-2019

The below order of AAR, Gujarat was challenged in Gujarat
Appellate Authority for Advance Ruling and the decision of ARR
was confirmed by the Appellate Authority vide Order No GUJ/
GAAAR/APPEAL/2018/3 dated 31-07-2018.

Rate of GST - applicant is having business of caterers and supply
food, beverages and other eatables (non-alcoholic drinks)
complete services at various places of their customers who
have in house canteens at their factories - whether rate of tax
on their supplies made to the recipient would be 12% or 18%%2 -
applicability of Circular No. 28/02/2018GST dated 08.1.2018.

Held: the servicerecipient has engaged the applicant forrunning
of the canteen for their workers / employees. The rates for the
meal, snacks, tfea have been fixed and payable by the recipient.
Menu is required to be decided by the canteen committee of
the recipient. It is, therefore evident that the applicant, who is
caterer, is providing service from other than his own premises to
the recipient. Therefore, the nature of service provided by the
applicant is that of outdoor catering service.

Even though the meal, snacks, teas are provided to and
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consumed by the workers/ employees of the recipient, it is clear
from the foregoing discussion that the applicant is providing
service to the recipient and not to workers / employees of the
recipient. From the nature of service provided by the applicant,
as is evident from the copy of agreement, it is clear that it is not
in the nature of service provided by a restaurant, eatfing joint
including mess, canteen. Therefore, the clarification issued vide
Circular No. 28/02/2018GST dated 08.1.2018 is not applicable.

The service of catering is provided by the applicant to the
recipient and the fact that the meal, snacks, tea etc. are
consumed by the workers / employees of the recipient would
not alter the nature of service provided by the applicant.

Ruling: The supply of services by M/s. Rashmi Hospitality Services
Private Limited (GSTIN 24AACCR5234QlZ2) is covered under Sr. 70)
of Nofification No. 11/2017-Central Tax (Rate) dated 28.06.2017,
as amended, issued under the Central Goods and Services Tax
Act, 2017 and Nofification No. 11/201 7-State Tax (Rate) dated
30.06.2017, as amended, issued under the Gujarat Goods and
Services Tax Act, 2017, attracting Goods and Service Tax @ 18%
(CGST 9% + SGST 9%).

Forum Name - Authority for Advance Ruling - Ultarakhand
Citation: ORDER No. 09/2018-19 dated 22-10-2018
Name of the Applicant: Kundan MishthanBhandar, Gujarat

The below order of AAR, Uttarakhand was challenged in Gujarat
Appellate Authority for Advance Ruling and the decision of ARR
was set aside by the Appellate Authority vide Order No 04/2018-
19 dated 27-02-2019 and following was held by the Appellate
Authority —

(i) The ruling no. 08/2018-19 —dated 22.10.2018 made-by-the-
Authority-on Advance-. Rulings for the State of Uttarakhand
is set aside.

(i) Sale of sweets, namkeens, cold drinks and other edible items
through restaurant will be treated as ‘composite supply’
with restaurant supply being the principal service. Existing
GSTrates on restaurant service will also be applicable on all
such sales and no input credit will be allowed.
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(iii) Sale of sweets, namkeens, cold drinks and other edible items
from sweetshop counter will be treated as supply of goods
with applicable GST rates of the items being sold and input
credit will be allowed on such supply.

(iv) The applicant should maintain separafte records for
restaurant and sweetshop with respect to input and output
and billings as well as other accounting records should also
be separately maintained.

whether supply of pure food items such as sweetmeats,
namkeens, cold drink and other edible items from a sweetshop
which also runs a resturant is a transaction of supply of goods or
a supply of service;

what is the nature and rate of tax applicable to the following items

supplied from ground floor of a sweetshop in which restaurant is
also located on the first floor and whether the applicant is entitled
to claim benefit of input tax credit with respect to the same;

sweetmeats, namkeens, dhokla etc commonly known as
snacks, cold drinks, ice creams and other edible items;

Ready to eat (partially or fully pre-cooked/packed) items
supplied from live counters such as jalebi , cholabhatura and
other edible items;

Takeaway order of sweetmeats or namkeens by a person sitting
in the restaurant of a sweetshop when such products are not
consumed within the premises of the applicant but are takeaway.

Held:

(i) The supply shall be treated as supply of service and sweet
shop shall be treated as extension of restaurant;

(i) The rate of GST on aforesaid activity will be 5% as on date,
on the condition that credit of input tax charged on goods
and services used in supplying the said service has not been
taken;

(iii) Allthe items including takeaway items from the said premises
shall attract GST of 5% as on date subject to the condition
of non availment of credit of input tax charged on goods
and services used in supplying the said service.
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Forum Name - Authority for Advance Ruling - Haryana
Citation: HAR/HAAR/2019-20/23 dated 25.06.2020
Name of the Applicant: Jewel Classic Hotels Pvt. Lid.
Query -

1.  Whether catering of food, banquet facilities and
combination of both (as per requirement of the customer)
in self-owned marriage and party halls by Hotel Jewels
(having all rooms below Rs. 7,500/-), Kunjpura Road, Karnal
(A unit of Jewel Classic Hotels Pvt Ltd) is covered in Outdoor
Catering taxable @ 5 % as per Notification No. 20/2019
Dated 30th September 20192

2. Whether Hotel Jewels is eligible to charge 5 % tax (as per
Nofification No. 20/2019 Central Tax (Rate) for providing
outdoor catering at Hazuri Bagh (A party lawn & restaurant
of M/s Jewel Classic Hotels Pvt. Ltd.)?

3. Whether the additional arrangements (in addition to foods,
beverages & renting of premises) such as flower decoration,
DJ, Dance Floor, Special cutlery, Electric/electronics items,
arranging food/beverages of specific vendors, provided as
‘pure agent’ will be excluded from value of supply as given
in Rule 33 of CGST Rules and thus no tax is required fo be
charge on them?

3A. Further, to arrange these supplies, some supplies are
procured from Unregistered Persons having no GST
Registration. Whether there is any fax on the supplies
arranged from these unregistered people to be paid by the
applicant under the Reverse Charge mechanism or any
other provisions of the HGST Act/CGST Act?

4. Whether the exira bed forms part of the room tariff and
liable to be charged as per various rates prescribed as
per slabs given under Notification No. 11/2017-Central Tax
(Rate), No. 13/2018-Central Tax (Rate) Dated 26th July 2018
and 20/2019 -Central Tax (Rate) Dated 30th September
2019 2

Observations and Findings:

1. Catering of food, banquet facilities and combination of
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both (as per requirement of the customer) in self owned

marriage and party halls by M/s Hotel Jewels Classic Pvt.
Ltd, is not covered in Outdoor Catering taxable @ 5% as per
Nofification No. 20/2019 Dated 30th Septemlber 2019

2. Hotel Jewels is NOT eligible to charge 5 % tax (as per
Nofification No. 20/2019 Central Tax (Rate) for providing
outdoor catering at Hazuri Bagh (A party lawn & restaurant
of M/s Jewel Classic Hotels Pvt. Ltd.)

3. Since, the applicant does not satisfy the condition of
being a ‘pure agent, hence, the additional arrangements
provided by the applicant (in addition to foods, beverages
& renting of premises) such as flower decoration, DJ, Dance
Floor, Special cutlery, Electric/electronics items, arranging
food/beverages of specific vendors, will not be excluded
from value of supply; thus, tax is required to be charge on
them

4. Taxon the supplies arranged from the unregistered people is
not required to be paid by the applicant under the Reverse
Charge mechanism until further notification is issued by
the government in this regard which is applicable on the
applicant;

5. The value of extra bed forms part of the value of supply and
liable to be charged GST accordingly

Forum Name - Authority for Advance Ruling - Madhya Pradesh
Citation: MP/AAR/10/2020 dated 08.06.2020

Name of the Applicant: Jabalpur Hotels Private Limited

Query -

Input credit on Purchase of Lift would be available to Hotel as it
has been used in the course or for the furtherance of business.

Facts of the case

Jabalpur Hotels Private Limited was incorporated with an object
to construct Hotel in Jabalpur.

Company started construction of Hotel and completed a major
part of its work.
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rzThe Hotel was in construction stage and the promoters of the
hotel had some doubt on the issues of ITC and hence preferred
to file Advance Ruling before the Authority.

This application sort advance ruling for input credit on Lift used
in hotel.

The applicant sought ruling on availability of ITC of tax paid on Lift
purchased and installed by the applicant in the hotel building,
particularly with reference to blocked credit as defined under
the provisions of Section 17(5) of the GST Act.

Is ITC available for construction of hotel building?

According to Section 17(5)(d), Goods, services or both received
by a Taxable person for construction of an immovable properly
(other than plant and machinery) on his own account including
when such goods or services or both are used in the course or
furtherance of business.

Thus, the intent of the legislature is clear that it intends to restrict
ITC on any goods or services which are used or infended to be
used in construction of an immovable property, even when such
goods or services or both are used in the course of furtherance
of business.

Any goods or services used in construction of an immovable
property shall not qualify for avaiiment of ITC in terms of this
section 17(5).

To avoid the event of blocking of credit in terms of Section 17(5)
(d), the applicant argued that ‘Lift" merits classification as ‘Plant
and Machinery’ and since ‘Plant and Machinery’ is excluded
from the term ‘immovable property’, for the purpose of Section
17(5)(d), the applicant shall be entitled to ITC of tax paid on such
Lifts.

The applicant essentially seeks to avail ITC on liffs which are
purchased and installed in the building which would be used as
a Hotel for providing taxable service.

Thus, the lifts are sought to be considered as ‘input’ for hotel
building.

That being the case, the ITC is blocked clearly in terms of Section
17(5)(d), even when ‘such goods or services or both are used in
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the course or furtherance of business’

To be more precise, hotel building being animmovable property,
any input or input service going into its construction shall not be
available for avaiiment of ITC.

Can the lift be said to a part of a building or is it distinct from a
building?

A lift comprises of components or parts (goods) like lift car,
motors, ropes. rails, etc. and each of them has its own identity
prior to installation and they are assembled/installed to create
the working mechanism called lift.

The installation of these components/parts with immense skill is
rendition of service and without installation in the building, there
is no lift.

Lifts are assembled and manufactured to suit the requirement
in a particular building and are not something sold out of shelf
and, in fact, the value of goods and the cost of the components
used in the manufacturing and installation of a lift are subject
to taxation while the element of labour and service involved
cannot be treated as goods.

Parts of the lift are assembled at the site in accordance with its
design and requirement of the building which may include the
floor levels and the lift has to open on different floors or otherwise
depending upon the requirement.

It has to synchronize with the building and each door has to
open on the level of each floor.

The lift therefore becomes part of the building and is not a
separate thing per se. A lift does not have an identity when
removed from the Building.

Therefore, the lift cannot be said to be separate from a Building.

A lift is not an item that is purchased and sold. It is a customized
mechanism for fransportation, designed to suit a specific building.
Upon piece by piece installation, it becomes an integral part of
the building.

Can the liff be considered as Plant & Machinery?2

In the instant case, the applicant had procured the customized
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V:IifT and gotten it installed piece by piece in the building resulting
in the mechanized fransportation system called lift.

The explanation below Section 17(6), relating to the expression
“plant and machinery” includes foundation and structural
support.

It has also been stated that such foundation and structural
support are used for fixing apparatus, equipment and machinery.

Further the definition has excluded land and building and
any other civil structure from the definition of the "plant and
machinery”.

Prima facie, there seems to be confradiction in the inclusion
of “such foundation and structural supports” and exclusion of
"building or any other civil structures”.

This apparent contradiction is however negated by the fact
that the exclusion of the building or civil structure is for plant
and machinery per se, while the inclusion is for foundation and
structure is only to the extent that such foundation and structure
is used to fasten the apparent, equipment or machinery to earth.

Thus, if the plant and / or machinery is fixed / fastened to the
earth by a foundation or civil structure then such foundation or
civil structure shall be included in plant and machinery.

Accordingly, in the explanation relating to Plant and Machinery,
beneath Section 17(6), while providing the meaning of the ferm
plant and machinery, it has been clearly stated that Buildings
and Civil Structures shall not be covered under the term Plant,

However, while so clarifying, it was accepted and understood
that plant and machinery many a times requires support structure
and / or foundation for installation and cannot work otherwise.
Thus, civil structures and foundation as supporting structure for
fastening of plant and machinery to earth has been included as
part of plant and machinery.

In the instant case, the lift has become part of the building and
thus falls under the exclusion from plant and machinery

Reference to an identical case

AAR found that an idenfical issue had been decided by AAR
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Karnatakain the matter of M/s. Tarun Realtors Pvt. Ltd, Bengaluru.

AAR Karnataka had ruled that Lift, along with, several other
such items, shall not be entitled for input tax credit when used
in consfruction of immovable property since they take the
character of Building itself.

In the instant case based on the above observations, the AAR
thus held that the applicant shall not be entitled to avail input
tax credit of tax paid on procuring the lift to be installed in the
hotel building, as the same is blocked in terms of Section 17(5)
(d) of the CGST Act 2017, as the lift become an integral part of
the building.

Forum Name - Authority for Advance Ruling - Karnataka
Citation: GUJ/GAAR/R/2023/08 dt 22.02.2023

Name of the Applicant: HRPL Restaurants Pvt. Lid.

Query —

1. Whether supply of ice cream from any of the outlets of HRPL
be considered as supply of ‘restaurant services’ or note

2. If the supply is classified as ‘restaurant services’, what would
be the applicable rate of tax thereon in accordance
with noftification No. 11/2017-CT(Rate) dtd 28.6.2017 [as
amended from time to fime]?

3. If not the restaurant services, supply of ice cream from any
of the outlets of HRPL can be considered as supply of ice
cream fromice cream parlour & chargeable to GST @ 18%2

RULING

1. The supply of ice cream from the outlets of the applicant
cannot be considered as supply of restaurant services'. The
readily available ice creams (not prepared in their outlets)
sold over the counter is supply of goods. However, an ice
cream when ordered and supplied along with cooked or
prepared food. through their outlets would assume the
character of composite supply, wherein the prepared
food being the principal supply and hence qualifies as
‘restaurant services’'.

2.The supply of ice cream from the outlets of the applicantis not
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classified as ‘restaurant services'. However. the composite
supply, supra” classifiable under ‘restaurant service’ would
be leviable to GST @ 5% with no input tax credit as per Sr.
No. 7(ii) of notification No. 11/2017-CT (Rate) dated 28.6.2017
as amended vide nofification No. 20/2019-CT (Rate) dated
30.9.2019.

3. The supply of only ice cream (not prepared in their outlets
and which is readily available) from any of the outlets of
applicants is held to be akin to supply of ice cream from ice
cream parlour, leviable to GST @ 18%.
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CHAPTER [}

GST ON TOURISM SECTOR

Il. Infroduction:

Tourism represents world's third largest export avenue in terms
of global earnings after fuel and chemicals according to a
representative from the UN World Tourism Organization (UNWTO).
Tourism is responsible for one out of 11 jobs and 10% of the world’s
economic output.

In addition, tourism’s value-added to an economy can also be
increased by attracting a more diverse mix of tourist arrivals,
using e-commerce to broaden the reach of local tourism
businesses, and broadening the offer to include cultural, wildlife,
and heritage tourism.

Il. Tourism Sector in India

The travel and tourism sector holds great strategic importance
in the Indian economy providing several socio-economic
benefits. Apart from providing employment, income and foreign
exchange for the country, the trade in the tourism sector has
an economically positive impact on other associated industries
such as food manufacturing, services, construction, agriculture,
handicrafts etc. In addition, investments in infrastructural facilities
such as fransportation, accommodation and other tourism
related services lead to an overall development of infrastructure
in the economy.

Despite that the Tourism Sector, including Inbound Tourism pay
a plethora of taxes and do not get any significant benefits as
compared to other Export sectors. There are multiple faxes
charged on the same Service/ Product offering by the Central
as well as State Governments. It is an understanding that the
Taxes levied on Inbound Tourism is amongst the highest in the
country, and this is one of the major reasons for India losing
Foreign Tourists to competing South East Asian Countries. Tourism
sector in some of the key competing destinations in South Asian
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ﬁcoun’rries attract much lesser taxes thereby making the products
more competitive.

The post-pandemic scenario of global tourism is gradually
converging to the pre-pandemic one. With fravel restrictions
and health concerns subsiding, tourism has become a vital
driver of a strong upswing in contact-intensive activity. As
per the World Tourism Barometer of the United Nations World
Tourism Organisation (November 2022), international tourism
showed robust performance in January-September 2022, with
international tourist arrivals reaching 63 per cent of the pre-
pandemic level in the first nine months of 2022, boosted by strong
pent-up demand, improved confidence levels and the liffing
of restrictions. The pace of recovery would have been even
stronger but for the lingering global uncertainties and higher
inflation in advanced nations

The Covid-19 pandemic affected the fortunes of the hospitality
and tourism industries in recent years. The hotel industry closed
the year 2020 with an average hotel occupancy rate of 33-36
per cent, reflecting a decline of 32 per cent3

.Inthe wake of falling demand and occupancies, hotelsreduced
tariffs significantly to attract business, thus, pulling down Revenue
per Available Room (RevPAR) to a dismal low of 111,500 - (11,800,
a decline of around 57-59 per cent. However, hotel occupancy
began a strong recovery in the third quarter of 2021 , driven by
domestic leisure travel growth, partial resumption of business
fravel in the country, as well as wedding and social events.
Small-to-medium-sized domestic MICE (Meetings, Incentives,
Conference, Exhibitions) events also made a comeback, fuelling
demand for hotels. The sector ended the year with an average
occupancy of 42-45 per cent, up 10-13 percentage points over
the previous year.

However, with the waning of the pandemic, India’s tourism sector
is also showing signs of revival. Foreign tourist arrivals in India in
FY23 have been growing month-on-month with the resumpftion
of scheduled international flights and the easing of Covid-19
regulations. Yet, the arrivals are below the pre-pandemic level.
Profitability ratios of the tourism industry further point fowards a
strong rebound in the June 2022 quarter. In addition, with the
resumption of corporate fravel and flexible work arrangements,
the rebound in MICE tourism and leisure travel is re-gaining
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popularity in India. With infrastructure amenities constantly

improving, India is increasingly the preferred destination for MICE
events

Figure X.6: Hotel Occupancy Rate near

Figure X.7: Improvement in Average Daily Rate
the pre-pandemic level

(ADR) and Revenue per Available Room (RevPAR)
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Figure X.8: Foreign Tourist Arrivals (FTAs) in India are catching-up with the pre-pandemic levels
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India has also afttempted to improve its attractiveness as
a destination for specialised tourism. Recent initiatives like
the Ayush visa for tourists who desire to visit India for medical
treatment, the launch of the National Strategy for Sustainable
Tourism & Responsible Traveller Campaign, the infroduction
of the Swadesh Darshan 2.0 scheme, and Heal in India can
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assist in capturing a larger share of the global medical tourism
market. Going forward, the G20 presidency presents a unique
opportunity for the Indian travel and tourism industry to take
advantage of this chance to promote India as a “major tourism
destination”, which is likely to positively impact passenger fravel
and hotel occupancy rate

(Source - https://www.indiabudget.gov.in/feconomicsurvey/
doc/eschapter/echap10.pdf)

lll. Tourism and Hospitality Sector Segments:

1. Accommodation and Catering - such as Hotels, Motels,
Apartments, camps, guest houses, Lodge, bed and
breakfast, house boats, resorts, cabins & Hostels. In addition,
catering facility is also required.

2. Transportation - Comprises of Airlines, cruise, railway, car
rentals, etc.

3. Atiractions and Site Seeing —Attraction includes admission
to theme parks, scenic locations, cultural and educational
attractions, monuments, events, medical, social and
professional causes.

4. Travel Agents — Travel Agents provide assistance to tourists
for accommodation, fravel and site seeing. They also
arrange products like Insurance, car hire and currency
exchange.

5. Tour Operators — Offering customized tours, including travel,
accommodation and site seeing.

(Source: IBEF Presentation on fourismindustry)

IV. Key Issues facing the Tourism Sector on various fronts are as
under:

> High Multitude and Incidence of Taxes on account of
taxation at multiple levels and absence of seamless input
creditflow.

> Lot of business in this sector gets generated through
online mediums. Significant amount of clarity is required
in the existing laws to deal with e-commerce players
andaggregators.
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> Lack of Proper Infrastructure in terms of access, connectivity k
and services and many unorganised players in theindustry.

> Non-availability of skiled & Semi skiled man power
required for the industry to attract foreign tourist as well as
promote local tourism specially Eco Tourism & Rural Tourism
which lacks professional approach towards service and
customersatisfaction

> Lack of Marketing, Branding & Promotion efforts for the
rural, cultural and Eco friendly remote locations and
theirconservations

V. Business Model followed in Tourism Sector —

Tourism sector follows various business models, which is discussed
as under —

Model Model Name Brief synopsis
Sl. No.
Model 1 : Total Tour Package Total booking is done by the tour operator and

the total fees charged shall include his margin.
So the Tour Operator become service provid-
er and in furn he receives services from various
other counterparts like Airline Companies, Ho-
tel, Local Taxi Operators, Restaurants, Embassy
issuing visas etc.

Model 2 | Front end commission : All the bookings are done directly by the pe
for tour related ser-

- son travelling.
vices

The tour operator only facilitates the fransaction
and helps traveller to identify various suppliers
as per their requirements and arrange for its
booking. Payment flow goes straight away
from actual traveller to end service provider
and tour operator only charges for its service
portion from fraveller.

Model 3 | Back end Commission : Tour operator does not charge any fees from
the customer. He only facilitates the fransaction
and help traveller to identify various suppliers
as per their requirements and arrange for its
bookings. In turn the ultimate supplier pays
commission for promotion and generating sales
for them. It is mainly used in Hotel Booking &
FlightBooking
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Model Model Name Brief synopsis
SI. No.
Model 4 | Block Purchase and : There are parties who take bulk booking from
Sale the existing end suppliers like fight operators,

hotels, for time being at very low cost and then
sell to the tour operator or corporate clients or
others. They are working as intermediary only
dealing in specific segment of the tourism
industry like Oyo Room.

Model 5 | Travel Aggregator Company provides platform to various end
suppliers to showcase their listing and in turn
it charges commission from them, along
with nominal fees from the customer on their
booking so it is two-side revenue model for
the aggregator in certain cases. (Eg: Goibibo,
Trivago, makemytrip, etc.)

VI. Services Covered under Tourism and pre-GST taxes thereon:

Service Tax VAT Customs and Excise Other Taxes

RoomRentals Sale of Food : Customs duty pay- Luxury Tax on

RestaurantServices i and Beverag- Ob'?f ?” mgorf of room rentals
. capital goods, mo-

es in Restau- P 9

tor cars, etc.

BanquetServices rants Entertainment Tax
Convention Services Central  Excise  on " (?05|nos, s

Sale of goods cos,videos

. manufactureof  Bak-
Rent a CabServices | from retail
ery products State EntryTaxes

shops
Dry Cleaning Ser-
vices In room State Excise on Alco- | permitTaxes

sale of food hol
Health Club / spA/  [uCh @8 in

room din- RoadTolls
Beauty Parlour Ser- ing, mini
vices bar etfc.)

Motor VehicleTax

Internet Services Alcohol

UDF & PSF at the

Money  Changing Airports

Services

Air and  Train
Tickets
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VII. Tax Rate Structure under Pre-GST regime:

Sl.

No.

Particulars

Service Tax

State VAT

Other
Taxes

Remarks

Room Rental

9% (40%
abatement)

Not
cable

Appli-

Luxury
Tax appli-
cable

No Service Tax
if tariff for room
per day is less
than Rs. 1,000/-

Abatement only
if no Cenvat
credit  availed
on Input & Capi-
tal Goods

Restaurant
Services

6%

(60%
ment)

Abate-

Vat - full
rate /com-
position
with no Vat
ITC

Not  Ap-
plicable

No Service Tax if
Non- AC Restau-
rant is Serving
Food or on Take
Away.

Abatement
only if No Cen-
vat Credit on
Input & Capital
Goods

Exhibition
Services

15%

Not
cable

Appli-

Not  Ap-
plicable

No Service Tax
if place of ex-
hibition is outof
India

Rent a
Cab Services

6%

(60%
ment)

Abate-

Not
cable

Appli-

Not  Ap-
plicable

Abatement only
if No Cenvat
Credit on Input,
Input Service &
capital  goods
taken

Air Tickets

6%

(60% Abate-
ment in case
of Economy
Class)

9%

(40% Abate-
ment in case
of Other
Class)

Not
cable

Appli-

Not  Ap-
plicable

No Service Tax
if journey start-
ed or terminat-
ed in the state
of Arunachal
Pradesh, Mani-
pur, Meghalaya,
Mizoram, Naga-
land, Sikkim, Tri-
pura, Bagdogra
in WB.

Abatement
only if No Cen-
vat Credit on
Input & Capital
Goods
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6 Train Tickets 4.5% Not Not Ap-: Abatement
) plicable only if No Cen-
(70% abate- i Applicable vat Credit of-
ment) Input,  Capital
Goods if abated
rate is charged
7 Bundle Ser-: 10.5% Vat - full i Luxury Abatement
vices by Ho- rate ./c.om— Tax Appli- : only if no Cen—
tel. Resorts (30% abate- i POsition cable vat  Credit of
! t with no Vat Inputs  under
ment) ITC excise  chap-
ter 1to 22 of
CETA,1985
8 M o n ey Slab wise | Nof  Appli- i Not  Ap-
changing: Service cable plicable
Services
Tax
9 Cruise & 15% Not Appli- | Not  Ap-
Ship  Trans- cable plicable
portation Ser-
vices
10 Entertain-. 15% Not Appli- i Entertain- | No service tax
ment  Parks cable ment Tax i in  case the
) appli- entry feeis less
8_‘ .SporTs AC cable in: than Rs. 500
tivity specified
cases
11 Entry fees to 15% Not Appli- | Entertain- . No service tax
monuments, cable ment Tax ; for entry to Mu-
Public Place appli- eum National
' PRI park, wWid Life
Shows and cable in sanctuary,  Ti-
sight-seeing specified | ger  Reserve,
places cases oo, Circus,
Dance Club,
Drama, Cine-
ma Hall or the-
ater
12 Visa Services 15% Not appli- : Not appli- | No Service Tax
caple cable on Fees by em-
bassy only on
service charges
ofagent
13 State  Trans- . 15% Not Appli- : Not Ap- No Service Tax
port Services caple plicaple  if Non- AC Ve-
(In case of hicle
AC Service)
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14 Tour Opera-: 9% Not Appli- i Not Ap-: No Service Tax
tor cable plicable  in case service
(40% abate- is provided fo

foreign tourist for
four conducted
wholly  outside
India

ment )

Abatement only
if no Cenvat
Credit of Input,
Capital  Goods
taken.

Abatement only
if cost of tickets,
accommoda-
tion is also in-
cluded along
with the tour op-
erator charges

15 Sale of Retail | Not Applica- i VAT at ap- i Not  Ap-
Packed Food : ble plicable | plicable

rates
& Beverages

VIIl. Taxability under GST regime:

According to the CGST Law which neither contains the
exemptions nor the rates of taxation, and most of the services in
relation to Tourism is subject to levy of GST as the same is to be
freated as ‘'supply’. Since taxable event is supply, it is necessary
to understand certain terms like Location of Supplier of Service,
Location of Recipient of Service and Place of Supply. Tourism
industry supplies bundle of services and hence definition of
Composite Supply and Mixed supply also needs to be understood.

a. Location of Supplier of Services

As per Section 2(71) of CGST Law, ‘location of the supplier of
services' means,—

a. where a supply is made from a place of business for which
the registration has been obtained, the location of such
place ofbusiness;

b. where a supply is made from a place other than the
place of business for which registration has been obtained
(a fixed establishment elsewhere), the location of such
fixedestablishment;
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c. where a supply is made from more than one establishment,
whether the place of business or fixed establishment, the
location of the establishment most directly concerned with
the provisions of the supply;and

d. in absence of such places, the location of the usual place
of residence of thesupplier;

b. Location of Recipient of Services

As per Section 2(70) of CGST Law. ‘location of the recipient of
services' means,—

a. where a supply is received at a place of business for which
the registration has been obtained, the location of such
place ofbusiness;

b. where a supply is received at a place other than the
place of business for which registration has been obtained
(a fixed establishment elsewhere), the location of such
fixedestablishment;

c. where a supply is received at more than one establishment,
whether the place of business or fixed establishment, the
location of the establishment most directly concerned with
the receipt of the supply; and

d. in absence of such places, the location of the usual place
of residence of therecipient;
c. Place of Supply
As per Section 2(86) of CGST Law, ‘place of supply’ means,—

Place of supply as referred to in Chapter V of the Integrated
Goods and Services Tax Act;

d. Mixed Supply

As per Section 2(74) of CGST Law, ‘mixed supply’ means
two or more individual supplies of goods or services, or any
combination thereof, made in conjunction with each other
by a taxable person for a single price where such supply
does not constitute a composite supply.

lllustration: A supply of a package consisting of canned
foods, sweets, chocolates, cakes, dry fruits, aerated drinks
and fruit juices when supplied for a single price is a mixed
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supply. Each of these items can be supplied seporo’rely:

and is not dependent on any other. It shall not be a mixed
supply if these items are supplied separately.

e. Composite Supply

As per Section 2(30) of CGST Law, ‘composite supply; means
a supply made by a taxable person to arecipient consisting
of two or more taxable supplies of goods or services or both,
or any combination thereof, which are naturally bundled
and supplied in conjunction with each other in the ordinary
course of business, one of which is a principal supply;

lllustration: Where goods are packed and transported with
insurance, the supply of goods, packing materials, transport
and insurance is a composite supply and supply of goods is
a principal supply.

Also the key factors in GSTis ease of availing input tax credit
and therefore itis necessary to understand definition of Input
Tax, input, Input Service and Capital Goods fo understand
allowability of various taxes paid on inward supplies.

f. Input Tax

As per Section 2(62) of CGST Law, ‘input tax’ in relation to a
registered person, means the central tax, State tax, integrated
tax or Union territory tax charged on any supply of goods or
services or both made to him andincludes—

a. the infegrated goods and services tax charged on import
ofgoods;

b. the tax payable under the provisions of sub-sections (3) and
(4) of section9;

c. the tax payable under the provisions of sub-sections (3)
and (4) of section 5 of the Integrated Goods and Services
TaxAct;

d. the tax payable under the provisions of sub-sections (3) and
(4) of section 9 of the respective State Goods and Services
Tax Act;or

e. the tax payable under the provisions of sub-sections (3) and
(4) of section 7 of the Union Territory Goods and Services
TaxAct,

but does not include the tax paid under the composition levy;
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As per Section 2(59) of CGSTLaw, ‘input’ means any goods
other than capital goods used or infended to be used by a
supplier in the course or furtherance ofbusiness;

h. Input Service

As per Section 2(60) of CGST Law, ‘input service’ means any
service used or intended to be used by a supplier in the
course or furtherance of business;

i. Capital Goods

As per Section 2(19) of CGST Law, ‘capital goods’ means
goods, the value of which is capitalised in the books of
account of the person claiming the input tax credit and
which are used or infended to be used in the course or
furtherance of business;

IX. Key components under GST Regime for Tourism Sector -

fivity/ Entry
fees paid for
access to
monuments
and public
place

Sr. Particulars Place of Applicable Input tax
No. Supply Taxes Credit Allowed
1 Room Rental | Location of Ho- | CGST & SGST Inputs, equipment,
tel,Guest House, furniture, consum-
Club, Resort, ables etc.
boat, vessel

2 Restaurant Location of CGST & SGST Inputs, equipment’s,
Services Restaurant furniture, crockery,

consumables efc.

3 Exhibition Location of CGST & SGST Inputs, equipment’s,
Services/ Exhibition, furniture, crockery,
Entertain- Celebration or consumables, struc-
ment Parks similar events ture for exhibition, etc
& sports ac-
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4 Money
changing
Services/

ator

Visa Service/
Tour Oper-

Location of Ser-
vice Recipient

CGST & SGST

(If location of
supplier and
place of supply
are in same
state or union
territory)

IGST

(If location of
supplier and
place of supply
are in different
stafes or
Unionterritories)

Input Services
consumed and goods
like Furniture, fixtures,
computers, office
equipment, etc

Services /

Services/

5 Rent a Cab

Air Tickets/
Train Tickets/
Cruise & Ship

State Trans-
port Service

Location of Ser-
vice Recipient
if recipient is
registered

If services pro-
vided to un-reg-
istered person,
place of supply
is where pas-
senger embarks
on the convey-
ance is place

CGST & SGST

(If location of
supplier and
place of supply
are in same
state or union
territory)

IGST

(If location of
supplier and

place of supply
are in different

Aircrafts, Vehicles,
Train, Inputs and
Consumables used
for providing services,
lubricants etc.

ofsupply states or Union-
territories)
6 Services on Location of CGST & SGST Inputs, equip-
Board an first point of . ment’s, furniture,
. f g ; ‘ (If location K
aircraft/ eparture o of supplier crockery, consum-
Train/ Ship/ that convey- and place of ables, etc
Motor ance for the supply are in
. . same state or
Vehicle journey

union territory)

IGST

(If location

of supplier
and place of
supply are in
different states
or Unionterri-
tories)

Tax Research Department The Institute of Cost Accountants of India 249




Handbook on Service Sector

&
X. SAC Codes for Tour Operators

Nature of Service SAC
Reservation services for accommodation, cruises and
vati Vi i ui 998552
package ftours
Reservation services for convention centres, congress
9 998553

centres and exhibition halls

Reservation services for event tickets, cinema halls, enter-
tainment and recreational services and other reservation 998554

services

Reservation services for transportation 998551
Tour operator services 998555
Other travel arrangement and related services n.e.c 998559
Freight insurance services & Travel insurance services 997136
Tourist Guide Service 998556
Tourism promotion and visitor information services 998557

Services provided for a fee/commission or contract basis

) 996111
on wholesale frade Explanation

Services provided for a fee/commission or confract basis

. . 996211
on retail frade Explanation

Xl. GST applicability on Income to Travel Agents and Tour
Operator Services:

An Air Travel Agent earns below types of income:

1. Commission from Airline’s & Segment pay-out from CRS
Companies.

2. Sale Tour Packages, both inbound and outbound
3. Travel Related Services like Visa, Passport etfc.

4. Hotel Bookings

5. Car Rental Services, Travel Insurance

6. Railway Reservations
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1. Commission from Airlines & Segment Payout from CRS

Companies:
Option A

GST @ 18% on Commission /PLA upload incentive / any other
form of incentive on Issue of invoice on Airline/ Consolidator.

Service Fees @ 18% on Issue invoice on Passenger .
Option B

Rule 32 of CGST Rules-The value of supply of services in relatfion
to booking of tickets for tfravel by air provided by an air fravel
agent, shall be deemed to be an amount calculated at the rate
of —

5%. of the basic fare in the case of domestic bookings, and

10% of the basic fare in the case of infernational bookings of
passage for tfravel by air.

Explanation — For the purposes of this sub-rule, the expression
“basic fare” means that part of the air fare on which commission
is normally paid to the air fravel agent by the airline.

Accordingly — GST on basic fare- For domestic booking 0.9% of
Basis Fare and For International Booking 1.8% of basis fare.

Sale of Packaged Tours — Inbound and Outbound:

Tours organized by the Tour Operator, within India for the tourist
coming from abroad is generally known as inbound tours.

Tours organized by the Tour Operator, outside India, for the tourist
going abroad is generally known as outbound tour.

Tour opera tor receives commission i.e. it has booked the tour
on commission basis or second on principal basis i.e. on its own
account has done the various bookings and then raises bill on
the client.

If the touris on principal basis then the place of supply of service
shall be the location of performance of service i.e. in India and
Taxable @ 5% without ITC.

The bill issued for supply of this service indicates that it is inclusive
of charges of accommodation and fransportation required
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for such a tour and the amount charged in the bill is the gross
amount charged for such a tour including the charges of
accommodation and transportation required for such a tour.

However if the tour is on commission basis then the tour opera tor
will be acting as an intermediary and the place of supply shall
be the location of service provider i.e. in India and hence the
services will now become faxable and Taxable @ 18%.

Outbound Tour —

The place of supply in case of principal to principal fransaction
shall be location of recipient if the receiver is registered under the
GST, however If he is not registered but his address is available in
the records then also that place of supply shall be the location
of the service receiver and if the address is not available in the
records then the location shall be the location of the service
provider.

The Place of supply in case where the tour opera for receives
commission from another tour opera tor situated outside Indiq,
shall be the place of the tour opera tor 1 .e. India .

Outbound tour sold to a foreigner for visiting another foreign
country and the payment is received by convertible foreign
exchange is exempt from GST.

Travel Related Services like Visa, Passport etc:

All government fees and consular charges paid on behalf of the
consumer/client is outside the purview of GST

Service Charges on the above services should be subject to GST
which can be collected from the end consumer.

If the services are outsourced from another service provider
(For example a travel agent from Chennai has to outsource a
Delhi Agent to get the Visa for Uzbekistan), GST paid on the Delhi
Agents Invoice can be claimed as ITC and only the difference
can be paid to the Government.

GST will be applicable @18% for this service.
Commission on Hotel Booking:

In case of hotel bookings the tour operator is acting as an
infermediary for the purpose of booking tours for his clients.
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Hence in case it is domestic hotel booking then the place of

supply shall be as per the general rule i.e. location of hotel In ca
se it is international hotel booking then the place of supply shall
be location of Agent.

where the location of Tour operator is in India and the location
of the recipient is out of India , the place of supply in this case
shall be the Location where the services are actually performed

GST will be 5% with No ITC Benefit
Car Rental Services, Travel Insurance

The place of supply where an agent is booking a car on hire
(with or without driver ) to be further provided to any Pax or any
Agent for Service charges/ Mark-up

If the services are provided to a person located in India then the
place of supply shall be the location of service recipient if the
recipient is registered under the GST law . If the recipient is not
registered under the law however his address is available in the
records then the also the place of supply shall be the location
of the service recipient. However if the address of the person is
not available on records then the place of supply shall be the
location of the service provider.

Renting of motor cab (If fuel costis borne by the service recipient,
then 18% GST will apply)

Travel Agents issues medi-claim policies and fravel insurance for
clients through various providers and gets commission on cut
and pay basis or at the end of the month (for overseas policies).
Travel Agents must be registered Insurance agent to issue medi-
claim policies and travel insurance in India . The agents are
required to register with IRDA as per Insurance Act, 1938.

Place of Supply If the services are provided to a person located
in India then the place of supply shall be the location of service
recipient if the recipient is registered under the GST law .

If the recipient is not registered under the law however his address
is available in the records then the also the place of supply shall
be the location of the service recipient. However if the address
of the person is not available on records then the place of supply
shall be the location of the service provider.
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If the medi-claim policies or fravelinsurance services are provided
to a person who is not located in India then the services would
fall in the category of ‘Intermediary’ services and hence the
place of supply shall be the location of service provider

GST will be applicable @ 18% for this service
Commission on Railway Reservation:

Agent is receiving commission from a foreign railway company
which has its registered office out of India, the place of supply
shall be determined in accordance with Section 13(9), i.e.
Location of supplier of Service (INTERMEDIARY) i.e. the agent.

Agent is receiving commission from a foreign railway company
which has its registered office in India, the place of supply shall
be determined in accordance with Section 12( 2), i.e. Location
of recipient of service if such recipient is a registered person .

If the recipient is not registered, be the location of recipient
where address on record exist location of supplier of Service in
any other case

Where the agent is receiving Service charges from the Pax, the
place of supply shall be determined in accordance with Section
12(2), i.e. Location of recipient of service if such recipient is
registered person If the recipient is not registered

be the location of recipient where address on record exist
location of supplier of Service in any other case

GST for booking for railway is @ 18%

Place of Supply for an Air Travel Agent

For booking fickets on behalf of passengers:

When an Air Travel Agent provides services to a person who is:

Located in India and the person is registered under the GST law
then, the place of Supply shall be the location of service receiver;

Located in India but not registered under the GST Law but his
address is available on records then the place of Supply shall be
the location of the service receiver;

Located in India but not registered under the GST Law and his
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address is not available on records then the place of Supply shall o

be the location of the service provider;

If in case of the Air Travel Agent who is located in India but the
Origin and Location of Airlinesis not from India and the destination
as well as location of passenger is not in India.

Then in the given case neither the Airlines nor the passenger will
be registered under GST and nor will their address be available
from the records, hence in the given case the place of supply
shall be the location of service provideri.e. the location of the Air
Travel Agent which is in India and hence this fransaction would
be liable to Tax.

Location of | Location of the recipient | Supply for the Air | Tax to be charged by
Air Travel Travel Agent the Air Travel Agent
Agent (Pax)

Kolkata Kolkata (W.B.) West Bengal CGST / SGST

(W.B.)

Hyderabad | Delhi Delhi IGST

(Telangana)

Examples for place of supplyincaseofanAirTravelwhere ATAreceivesCommission-
fromtheAirlines:

Location Location of the Supply for the Air | Tax to be charged by
of Air Trav- recipient (Pax) Travel Agent the Air Travel Agent
elAgent

Kolkata Kolkata (W.B.) West Bengal CGST / SGST

(W.B.)

Hyderabad | Delhi Delhi IGST

(Telangana)

West Bengal | Tokyo (Japan) West Bengal CGST / SGST

Il. Segment Pay-outs / commission/ incentives from CRS/GDS

Air Travel Agent also earns Segment Payouts / commission/
incentives from CRS/GDS like Ameadus, Worldspan, Galileo,
Abacus for using their sofftware for making booking in Airlines
reservations systems which also would be liable for taxatfion
under GST Law

Place of supply of services

* In case the services are provided by the Air Travel Agents
to Indian software companies, then the place of supply of
services shall be the location of services receiver i.e. place

Tax Research Department The Institute of Cost Accountants of India 255




Handbook on Service Sector

of registration of Indian Software Company.

* In case the services are provided by the Air Travel Agents
to foreign software companies, then the agent would fall
within the definition of “intermediary” AND the place of
supply of services shall be the location of services provider
i.e. place of Air Travel Agent.

Summary of Rulings in GST Regime applicable to Tourism Sector:
Forum Name - Authority of Advance Ruling, Delhi
Citation:01/DAAR/2018 dt 27.03.2018

Name of the Applicant: Rod Retails Pvt. Lid.

Zero rated supply or not - supply from the shop located in the
Security Hold Area of the IGI International Airport - supply to
an International outbound passengers holding international
boarding pass — applicable rate of 28% or otherwise-

Held:The goods can be said to be exported only when they cross
the territorial waters of India and the goods cannot be called to
be exported, merely on crossing the Customs Frontiers of India.

“Export of goods” has been defined under Section 2(5) of the
IGST Act, 2017 as taking goods out of India to a place outside
India. The India is defined under Section 2(56) of the CGST Act
as “India”.

Hence, when goods are exported by Air, the export will be
completed only when goods crosses airspace limits of its territory
or territorial waters of India.

Decision of Supreme Court in the case of Collector of Customs,
Calcutta V/s Sun Industries [1988 (4) TMI 49 - SUPREME COURT
OF INDIA] followed. Though, this case was against the revenue
allowing duty drawback to the exporter, but since the term
“taking out fo a place outside India” has been discussed by the
apex court in this case, the same has been followed.

Further, the decision of the Supreme Court in the case of Hotel
Ashoka (INDIAN TOURISM DEVELOPMENT CORPN. LTD.) [2012 (2)
TMI 62 - Supreme Court of India] distinguished on the ground
that - the Hon'ble Supreme Court had interpreted the scope of
Section 2(11) of the Customs Act, 1962 under which “Customs
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area” were defined. No doubt, the duty free shops may be:

established beyond the Customs Frontiers of India. However, the
issue in the present case is whether the said duty free shops are
outside Indiai.e. whether they are “beyond airspace on territorial
waters of India”.

Held: The applicant is not taking goods out of India and hence
their supply cannot be called “export” under Section 2(5) of the
IGST Act, 2017 or “zero rated supply” under Section 2(23) and
Section 16(1) of the IGST Act, 2017. Accordingly, the applicant is
required to pay GST at the applicable rates.

Forum Name - Authority of Advance Ruling, West Bengal
Citation:26/WBAAR/2019-20 dated 23-09-2019
Name of the Applicant:Golden Vacations Tours and Travels

What is the classification of the standalone service of arranging
accommodation in a hotel and is input tax credit admissible?

Held: The Applicant is admittedly a tour operator. But the
question on which the advance ruling is sought is whether it
should continue to be classified as a four operafor when it
merely arranges the client’s accommodation in hotels. It is not
unusual for tour operators to bulk book rooms in hotels and
release a few of them to clients who either do not book for the
tour or prefer to reach by own arrangement and pay only for
the accommodation. Arranging accommodation may also be
a standalone business. Such a service cannot be classified as
tour operating. According to Explanation to SI No. 23(i) of the
Rate Notification, tour operator means any person engaged
in the planning, scheduling, organising, and arranging tours by
any mode of transport. Arranging accommodation might be
provided as add-ons, but that is not the essence of the tour
operating service. The Applicant’s service under focus in the
Application is not, therefore, to be freated as that of a tour
operator.

Neither is it the accommodation service as classified under
SAC 996311. Accommodation service under SAC 996311 is
limited to the one provided by the hotels, guest house etc. SI
No. 7 of the Rate Nofification refers to the accommodation
service as classified under SAC 996311, and, therefore, leaves
no room for the suppliers like the Applicant who arrange such
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accommodation in hotels.

The support services covered under SI No. 23(ii) of the Rate
Notificationinclude services classified under SAC 998552. Services
covered under SAC 998552 include arranging reservations
for accommodation services for domestic accommodation,
accommodation abroad etc. The Applicant's supply is
specifically covered and, therefore, classifiable under SAC
998552. It is, therefore, taxable under SI No. 23(iii) of the Rate
Notification, and the Applicant is eligible to claim the input tax
credit as admissible under the law.

Since the Applicant’s supply is specifically covered under SAC
998552, we find no need to discuss on SAC 9997.

RULING: The Applicant, ifarrangesforclientsonly accommodation
in hotels, is supplying a service classifiable under SAC 998552, It
is tfaxable under SI No. 23(ii) of the Rate Nofification, and the
Applicant is eligible to claim the input tax credit as admissible
under the law.

Forum Name - Authority of Advance Ruling, Delhi
Citation:09/DAM/2018 dated 28-06-2019
Name of the Applicant:TUI India Private Limited

Levy of GST - Accommodation services — GST on Service Fee
/ Convenience Fee charged by the applicant - pure agent -
Tour Operator Services - Is there any option available to a ‘Tour
Operator’ to either charge GST@ 5% (with no ITC) or charge GST
@ 18% (with full ITC)?

Whether the applicant is acting as an “agent” defined
under Section 2(5) of the CGST Act, 2017 while booking hotel
accommodationin foreign countries forits clients in India? — HELD
THAT:- From the combinedreading of Sections 2(5), 2(105), 2(107),
22 and 24 of the CGST Act, 2017, it is clear that the applicant is
covered in the definitions of “"Agent”, “Supplier” and “Taxable
Person”. Further, the applicant is falling under the categories of
persons under Section 22 and also under Section 24 requiring
compulsory registration while booking Hotel Accommodation in
foreign countries for its clients in India.

Pure Agent - Whether in the case of above mentioned booking
of ‘Accommodation only’ Services, the applicant is acting as a
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oy
“pure agent” in respect of amount received for hotel room, while
supplying the main taxable service of booking of hotel rooms,
for which it gets service fee / convenience fee from Indian B2B
or B2C clients?

HELD:as far as service of hotel accommodation is concerned,
the same are supplied by the applicant to their clients on behalf
of foreign hotels / hotel aggregators as their agent. Since, the
applicantis charging the same amount from their client as is paid
by them to the hotel aggregators and all other conditions of *pure
agent” are also satisfied, the value of hotel accommodation
cannot be added to value of their main service which is booking
of hotel accommodation.

Rate of tax on booking of hotel accommodation

HELD: The consideration for rendering such services is partly
received from the Indian clients as service fee / convenience
fee and partly received from the foreign Hotel aggregator as
target based sales commission. The applicant has not disputed
their liability to pay GST @ 18% on all such amounts whether
received from the clients or from the Hotel Aggregators.

Who is liable to discharge GST liability - whether GST is payable
on the amount received by the applicant from the clients as
pure agent and is paid by them to the foreign hotel / hotel
aggregator —

HELD: in respect of such services, the applicant is covered in
the definition of “Agent”, ‘supplier’ and Taxable Person’ under
sections 2(5), 2(105) and 2(107) respectively of CGST Act, 2017.
Hence, any liability to pay GST on such amount has to be
discharged by the applicant.

Rate of Tax on tour operators services — Whether any option is
available to the ‘Tour operators’ to either pay GST @ 5% (with no
ITC) or to pay GST @ (with full ITC)?2

HELD: The ‘tour operators services' are covered under entry (i) of
S. No. 23 of Notfification No. 11/2017- Central Tax (Rate) dated
28.06.2017 and they are required to pay GST @ 5% (2.5% CGST
+ SGST) (without ITC) subject to fulfiment of conditions and
they are not covered under enftry (ii) of the S. No. 23 of the said
Nofification before 25.01.2018 and entry (i) of S. No. 23 of the
said Notification from 25.01.2018 and hence option to pay GST
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@ 18% (9% CGST + 9% SGST) (with ITC) is not available to them.
Forum Name - Authority of Advance Ruling, Kerala
Citation:KER/33/2019 dated 01-03-2019

Name of the Applicant:Kerala Forest Development Corporation
Ltd

Tax liability under GST for the tour packages, which are providing
to guests by way of separate services like accommodation,
serving food and beverages, service of authorized guides,
trekking accessories etc. against separate invoices.

In case where a supply involves supply of both goods and
services and the value of such goods and services supplied are
shown separately, the goods and services would be liable to tax
at the rates as applicable to such goods and services separately.

Kerala Forest Development Corporatfion has been established
with an unique commitment to preserve the culture and beauty
of forest and for the development of Eco-Tourism in the State
of Kerala. Accordingly, the applicant is conducting Eco-tourism
activities in the reserve forest at Munnar, Gavi, Nelliyampathy
and Arippa. The objective of Eco-Tourism programs is o provide
the guests the experience of the wild life in natural habitat and
to create awareness for conservation as well as protection of
forest wild life. The applicant offers tour packages at Munnar,
Gavi, Nelliyampathy and Arippa. The charges for tour package
depends upon the type of accommodation choose by the
customers. Now the applicant intends to change the modus
operandi by issuing separate invoices to customers/guests for
the services availed by them, instead of giving as packages. The
services offered under different category are;

(a) providing accommodation;

(b) preparing and serving food and beverages;
(c) providing service of authorized guides;

(d) providing trekking accessories;

It is pointed out that these services are individually available
to the guests, as such the guests have right to those any one
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other services. If the guests choose all the services, they will

provide separate invoice. Accordingly, the applicant requested
advance ruling on the following:

Tax liability under GST for tile tour packages, which are providing
to guests by way of separate services like accommodation,
serving food and beverages, service of authorized guides,
trekking accessories etc against separate invoices.

It is stated that food and beverages are prepared in each of the
destinations, and are served to the guests as per their request
and separate invoices are to be issued. As per Notification
No. 13/2018-Cenfral Tax (Rate), dtd.26-07-2018, “supply, by
way of or as part of any service, of goods, being food or any
other article for human consumption or any drink, provided by
a restaurant, eating joint including mess, canteen, whether for
consumption on or away from the premises where such food
or any other article for human consumption or drink is supplied,
other than those located in the premises of hotels, inns, guest
houses, dubs, campsites or other commercial places meant for
residential or lodging purposes having declared tariff of any unit
of accommodation of seven thousand five hundred rupees and
above per unit per day or equivalent is taxable @ 5% GST without
input tax credit. The applicant is providing service of authorized
guide which attract 18% GST. As per Circular No.47/21/2018-GST
dfd.08-06-2018, it has been clarified that the taxability of supply
would have to be determined on a case to case basis looking
at the facts and circumstances of each case. Where a supply
involves supply of both goods and services and the value of such
goods and services supplied are shown separately, the goods
and services would be liable to tax at the rates as applicable to
such goods and services separately.

Held: Tax liability under GST for the tour packages, which
are providing to guests by way of separate services like
accommodation, serving food and beverages, service of
authorized guides, trekking accessories etc. against separate
invoices.

In case where a supply involves supply of both goods and services
and the value of such goods and services supplied are shown
separately, the goods and services would be liable to tax at the
rates as applicable to such goods and services separately.
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lSummary of Rulings in GST Regime applicable to Tourism
Sector:

Forum Name - Authority of Advance Ruling, Karnataka

Citation: Advance Ruling No. KAR ADRG 79/2021 dated 31-12-
2021

Name of the Applicant: Chikkaveeranna Sweet Stall

For composition tax payers what is the applicable rate of GST for
the manufacturing of sweet and namkins and selling the goods
over the counter not having any facility of restaurant or hotel or
not a part thereof and not giving for human consumption at the
place of shop

Brief case and discussion -

M/s. Chikkaveeranna Sweet Stall, (hereinafter referred to as the
‘Applicant’) chikkananjvadappa Building, Ground Floor, Melur
Road, Vijayapura Town, Devenahalli Taluk, Bengaluru(R)-562135
having GSTIN 29APWPS8630K1ZR have filed an application for
Advance Ruling under Section 97 of CGST Act, 2017 read with
Rule 104 of CGST Rules, 2017 and Section 97 of KGST Act, 2017
read with Rule 104 of KGST Rules, 2017, in Form GST ARA-O1
discharging the fee of Rs.5,000/- each under the CGST Act and
the KGST Act.

The Applicant is a Proprietorship concern registered under the
provisions of Central Goods and Services Tax Act, 2017 as well
as Karnataka Goods and Services Tax Act, 2017 (hereinafter
referred to as the CGST Act and KGST/SGST Act respectively). The
Applicant is running sweet stall and is engaged in manufacturing
of sweets and doing counter sale on retail basis.

The applicant has sought advance ruling in respect of the
following question:

For Composition tax payers what is the applicable rate of GST for
the manufacturing of sweet and namkins and selling the goods
over the counter not having any facility of restaurant or hotel or
not a part thereof and not giving for human consumption at the
place of shop.

BRIEF FACTS OF THE CASE: The applicant furnishes some facts
relevant to the issue:
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The applicant states that he is running sweet stall and is engaged o

in manufacturing the sweets and doing counter sale on retail
basis. He also states that he is registered as “Composition Tax
Payer” under GST and selling the goods over the counter and
not having any facility of restaurant or hotel.

The applicant states that at present they are paying 1%
composition tax on total turnover, as he is a manufacturer of
sweets and not providing any goods for human consumption at
the place of shop.

As per Notification No. 8/2017-Central Tax dated: 27.06.2017,
an eligible registered person, whose aggregate turnover in
the preceding financial year did not exceed seventy five lakh
rupees, may opt to pay, in lieu of the central tax payable by him,
an amount calculated at the rate of,—

(i) one per cent. of the turnoverin State in case of a manufacturer,

Held: Since the applicant is info manufacture of sweets, he can
opt to pay GST af one per cent. of the furnover subjected to the
condition mentioned in the Nofification No. 8/2017-Central Tax
dated: 27.06.2017 and further amended notifications.

Forum Name - Authority for Advance Ruling - Rajasthan
Citation: RAJ/AAR/2019-20/25 Dated 26.11.2019

Name of the Applicant: Crown Tours and Travels, Opposite
Rajputana Shereton Hotel, Jaipur Rajasthan

Query -

a. Whether the ‘Ancillary Services' provided to various tour
operators falls under Chapter heading 9985 (i) {Supply of
Tour Operator Service} or 9985 (iii) {Support Services}?

b. Whatis the applicable tax rate for ancillary services provided
to various tour operators?

Findings and Conclusion -

1. Provided that credit of input tax charged on goods and
services used in supplying the service /, other than the input
tax credit of input service in the same line of business (i.e. tour
operator service procured from another tour operator)]48
has not been taken [Please refer to Explanation no.(IV)].
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2. The bill issued for supply of this service indicates that it is
inclusive of charges of accommodation and fransportation
required for such a tour and the amount charged in the bill
is the gross amount charged for such a tour including the
charges of accommodation and tfransportation required
for such a tour.

We find that, the first conditionis related to restriction of input
tax credit whereas second condition is related to criteria for
inclusion of charges of accommodation and transportation
in the bill of a four operator.

The second condition clearly emphasise that a bill issued
by a tour operator for supply of its services should be
inclusive of charges of accommodation and fransportation
required for such a tour. The conjunction ‘and* clearly
explains that accommodation and tfransportation, both
are must elements for a tour where as conjunction ‘or’
may have rendered option between accommodation
and transportation. Whereas, the applicant is rendering
only fransportation with some ancillary services and not
accommodation, as such does not satisfy the conditions
as mentioned under Serial No. 23 (i) {Chapter heading
9985} of Notification No. 11/2017-Cenfral Tax (rate) dated
28.06.2017 (as amended), therefore, rate of GST 5% is not
applicable.

RULING

The services provided by the applicant do not fall under the
purview of Serial No. 23(i) {Chapter heading 9985} of Nofification
No. 11/2017 -Central Tax (rate) dated 28.06.2017 (as amended)
and rate of GST 5% is not applicable.

264 The Institute of Cost Accountants of India Tax Research Department




Handbook on Service Sector

CHAPTER [\J3

GST ON UTILITY SERVICES

l. Infroduction:

India is the world’s third-largest producer and fourth-largest
consumer of electricity. In the last couple of years, the power
sector withessed record capacity addition taking the installed
generation capacity to more than 330 GW. Considering its
role in developing the economy and in achieving universal
electrification, the Central and State Governments have always
given special tax freatment to the power sector in the past. But
post-GST, that trend may not confinue.

The GST Act has kept electricity out of its ambit while keeping
the capital goods and services consumed by the sector under its
coverage. Power generating companies will hence not be able
to claim input tax credit — that is, they cannot pass on the tax
they paid for inputs to the consumers.

Thereis also no benefit of input tax creditinrespect of state VAT on
inputs used in the process of power generation and distribution.
So, the cost of power will come embedded with taxes on power
generation equipment and other inputs. A marginal rise in the
power tariff is therefore inevitable at least in short to medium
term.

Though the Engineering, Procurement and Construction (EPC)
contracts could see a reasonable decrease as works contract
gets subsumed into service tax, they cannot avail Input Tax
Credit on contracts for the same reason that electricity is outside
the GST regime.

As for the renewable sector, there will be an increase in the
cost of generation to the extent of 5-10%, due to the increased
tax incidence on many of the components that go into the
manufacturing of solar PV systems and wind generation systems.

According to an estimate by the Ministry of New and Renewable
energy, the cost of setting up solar off-grid projects will rise by
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16-20%, after GST. There will be an about 16% increase in solar
PV grid installations and a 11-15% jump in the cost of setting up
of wind energy projects. As far as biomass and hydro projects
are concerned, the increase in project cost will be about 11-14%
and 11% respectively.

Il. Important Key Provisions under GST:
Section 8: Tax liability on composite and mixed supplies

(a) composite supply comprising two or more supplies, one of
which is a principal supply, shall be treated as a supply of such

principal supply;

Section 2 (30) : “composite supply” means a supply made by a
taxable person to a recipient consisting of two or more taxable
supplies of goods or services or both, or any combination thereof,
which are naturally bundled and supplied in conjunction with
each other in the ordinary course of business, one of which is a

principal supply;

Section 2 (90) : "“principal supply” means the supply of goods
or services which constitutes the predominant element of a
composite supply and to which any other supply forming part of
that composite supply is ancillary;

lll. Sources of Income and their taxability under GST for
Utility Companies:

1. Sale of Power

Income from renting of meters

Rent of Land, Building, etfc

Income from Storage, etc

Sale of fly ash/scrap

Sale of carbon credits/ renewable energy certificates
Dividend and Interest Income

Exchange gain Income

Y ® N o 00~ W N

Delayed payment charges/ Penal Charges
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Now let us discuss the implication of GST on each head oflr

Income:
1. Sale of Power -

As per the notification No. 12/2017 (Central Rates) Dt: 28th June,
2017 as per the enfry no.25 — ‘Transmission or distribution of
electricity by an electricity transmission or distribution utility’ are
taxable under GST @ *NIL’.

2. Other Income -

As per Circular No. 34/8/2018-GST dated 1st March 2018 issued by
CBIC Service by way of tfransmission or distribution of electricity
by an electricity fransmission or distribution ufility is exempt from
GST under notification No. 12/2017- CT (R), SI. No. 25.

The other services such as, —
i. Application fee for releasing connection of electricity;
ii. Rental Charges against metering equipment;
ii. Testing fee for meters/ transformers, capacitors etc.;

iv. Labour charges from customers for shifting of meters or
shifting of service lines;

v. charges for duplicate bill;
provided by DISCOMS to consumer are taxable.
3. Sale of Fly Ash/ Scrap -

Any scrap generated and sold by Utility Companies are taxable
under GST.

4. Sale of carbon credits/ renewable energy certificates:

As per Circular No 46/20/2018-GST dated 6th June 2018 various
certificates like RECs, PSLCs etc are classified under heading
4907 and will accordingly attract GST @ 12 %.

Accordingly, in modification of S.No. 3 of Circular No. 34/8/2018-
GST dated 01.03.2018, it has been clarified that Renewable
Energy Certificates (RECs) and Priority Sector Lending Certificates
(PSLCs) and other similar documents are classifiable under
heading 4907 and attract 12% GST.
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15. Delayed payment Charges/ Penal Charges -

Same is taxable under GST.

VI. Time of Supply of Services for Utility Sector:

Section 13 of the Central Goods and Services Tax Act, 2017 states
that:

#* The fime of supply of services shall be:

If the invoice is issued within thirty days from the date of supply
of service:

% the date of issue of invoice by the supplier or
% the date of receipt of payment, whichever is earlier.

If the invoice is not issued within thirty days from the date of
supply of service:

% the date of provision of service or

% the date of receipt of payment, whichever is earlier.

V. Input Tax Credit for Utility Sector:
a. Eligibility and conditions for taking input tax credit:

Section 16 of the Central Goods and Services Tax Act, 2017 states
that:

Every registered person shall, subject to such conditions and
restrictions, be entitled to take credit of input tax charged on
any supply of goods or services or both to him which are used or
infended to be used in the course or furtherance of his business
and the said amount shall be credited to the electronic credit
ledger of such person.

b. Basic conditions for availment of ITC

No registered person shall be entitled to the credit of any input
tax in respect of any supply of goods or services or both to him
unless,—

(a) heis in possession of a tax invoice or debit note issued by a
supplier registered under this Act.

(b) he has received the goods or services or both. However
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where the goods against an invoice are received in lots or

instalments, the registered person shall be entitled to take
credit upon receipt of the last lot or instalment:

(c) the tax charged inrespect of such supply has been actually
paid fo the Government, either in cash or through utilisation
of input tax credit admissible; and

(d) he has furnished the return under section 39:
c. ‘used by him’ & ‘in his business’

The words ‘used by him' and ‘in his business’ as appearing in
section 16(1) refer to the registered taxable person in question
and not the legal entity. So, input tax paid in a State must not be
in relation to the business of a taxable person in another State,
albeit belonging to the same person.

d. Payment in 180 days:

Where a recipient fails to pay to the supplier, the amount
towards the value of supply along with tax payable thereon
within a period of 180 days from the date of issue of invoice by
the supplier, an amount equal to the input tax credit availed by
the recipient shall be added to his output tax liability, along with
intferest thereon.

However, the recipient would be entitled to avail of the credit
of input tax on payment made by him of the amount towards
the value of supply of goods or services or both along with tax
payable thereon.

e. Apportionment of ITC:

Section 17 of the Central Goods and Services Tax Act, 2017 states
that:

v Where the goods or services or both are used by the
registered person partly for the purpose of any business
and partly for other purposes, the amount of credit shall be
restricted to so much of the input tax as is attributable to the
purposes of his business.

v Where the goods or services or both are used by the
registered person partly for effecting taxable supplies
including zero-rated supplies and partly for effecting
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exempt supplies, the amount of credit shall be restricted
to so much of the input tax as is atftributable to the said
taxable supplies including zero-rated supplies.

v The value of exempt supply under sub-section (2) shall be
such as may be prescribed, and shall include supplies on
which the recipient is liable to pay tax on reverse charge
basis, fransactions in securities, sale of land and, subject to
clause (b) of paragraph 5 of Schedule |l, sale of building.

f. Reversal of ITC in case of exempted supply:

v Aspersection 17(2) of CGST Act, 2017, ITC shall be reversed
in case a company is effecting taxable supplies as well as
exempt supplies

v/ Nofificafion no. 3/2018-Central Tax, dated 23rd January,
2018, Interest on fixed deposits will not be considered as
exempt supplies for the purpose of reversal of ITC as per
Rule 42 and 43 of CGST Rules, 2017.

VI. Value of Taxable Supply -

Section 15 of the Central Goods and Services Tax Act, 2017 states
that:;

The value of a supply of goods or services or both shall be the
fransaction value, which is the price actually paid or payable
for the said supply, where the supplier and the recipient of the
supply are not related and the price is the sole consideration for
the supply

Inclusions & exclusions

Section 15(2) and Section 15(3) of the Central Goods and
Services Tax Act, 2017 states that value of supply shall include—

(a) any taxes, duties, cesses, fees and charges levied under
any law for the time being in force other than this Act, if
charged separately by the supplier;

(b) any amount that the supplier is liable to pay in relation to
such supply but which has been incurred by the recipient
of the supply and not included in the price actually paid or
payable for the goods or services or both;

(c) incidental expenses, including commission and packing,
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charged by the supplier to the recipient of a supply.

(d) interest or late fee or penalty for delayed payment of any
consideration for any supply; and

(e) subsidies directly linked to the price excluding subsidies
provided by the Central Government and State
Governments.

Explanation.—For the purposes of this sub-section, the amount
of subsidy shall be included in the value of supply of the supplier
who receives the subsidy.

The value of the supply shall not include any discount which is
given—

(a) before or at the time of the supply if

- such discount has been duly recorded in the invoice
issued in respect of such supply; and

(b) after the supply has been effected, if

- such discount is established in terms of an agreement
entered into at or before the time of such supply and

(c) input tax credit as is attributable to the discount on the basis
of document issued by the supplier has been reversed by the
recipient of the supply.

VII. FAQ on Utility Sector:
1. Whether the Electricity Charges are taxable under GST?

Ans: As per the noftification No. 12/2017 (Central Rates)
Dt: 28th June, 2017 as per the entry no.25 — ‘Transmission
or distribution of electricity by an electricity transmission or
distribution utility’ are taxable under GST @ ‘NIL’.

2. Is the other services rendered by the DISCOMS are taxable?

Ans: Yes. Ancillary services rendered by be DISCOMs are
taxable as per the Circular No. 34/8/2018-GST Dt: 1st March
2018. The following services are taxable under GST @ 18%.

i. Application fee for releasing connection of electricity,

ii. Rental Charges against metering equipment,
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iii. Testing fee for meters/ tfransformers, capacitors etc,

iv. Labour charges from customers for shifting of meters or
shifting of service lines,

v. Charges for duplicate bill.

3. Is the LT/HT application for new Service Connection Taxable
under GST?

Ans: Yes. It is Taxable under GST @ 18%.

Is the LT/HT Category Change/Load Change/ Name Changes/
Meter Testing Charges are Taxable under GST?

Ans: Yes. It is taxable under GST @ 18%.

Is the Reconnection charges collected by the DISCOMS Taxable
under GST?

Ans: NO. Reconnection charges are not collecting for
giving the separate service it is a part of principal supply.
Hence, as per the sec 8 of CGST Act it is a composite supply
hence, the GST on Reconnection fee is NIL.

Is the Developmental Chagres are Taxable under GST?

Ans: Yes. DISCOMs are collecting 1200/- per Kw towards
the DC Charges and as per the Advance Ruling Authorities
No.RAJ/AAR/2018-19/2 Dt:  05.112018 Other than
“Transmission and Distribution Services by a Distribution
utility” are Taxable Under GST @ 18%. As the developmental
Charges are not part of Distribution of Electricity. Hence
Developmental Charges are Taxable under GST @18%.

Is the Agricultural consumers Development charges are taxable
under GST?

Ans: Yes. For agriculture consumers development charges
from 01.07.2017 to 30.11.2018 will be collected through
demand notice and if not paid within the notice period
will be added in the CC bill with applicable interest and
collected accordingly. For other category of consumers like
LT & HT, the GST amount along with applicable interest will
be added to the CC bill under the “GST on Development
Charges (DC)" and collected accordingly.
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oy
Are the DISCOMs required to provide the Tax invoice against the
GST collections?

Ans: Yes. The DISCOM will provide the system generated
Tax Invoice. If the amount is paid at Customer Service
Centre (CSC) tax invoice will be issued at CSC's . If the GST
amountis paid at ERO’s, concerned AAO/ ERO will issue the
Tax invoice. If the GST amount is paid through the payment
gateways, GSTinvoice will be available for download in PDF
format on successfully completion of transactions along with
auto generated payment receipt (PR). For all the above
mentioned transactions, GSTIN number of the consumer
has to be provided by the consumer. Failing which no Input
Tax Credit (ITC) can be availed by the consumer (LT&HT)
against the Tax invoice generated.

Do the consumer need to provide the GSTIN number?

Ans: Yes. If the GSTIN number is not provided, GSTR1 will be
filed under unregistered category.

Are the Cheque bounce charges subject to GST?

Ans: Yes. The cheque bounce charges are subject to GST
@18%.

Is the Supervision Charges collected by the DISCOMs on
Depository Contributed Works / Turnkey Works Estimations are
Taxable under GST?

Ans: Yes. The Supervision Charges are Taxable under GST @
18%.

GST Impact on Logistics Sector:
I. Infroduction:

Transportationis associated with shifting of goods, passengers, etc
from one place to another using different modes like roadways,
railways, airways or through water. Transportation is an activity
which connects different business with suppliers and customers.
Transportation has an major impact on Indian economy.

After GST was infroduced it had an positive impact in the
fransport sector. It has helped to ease the movement of
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consignment, goods via roads, rails, air and sea. 20% increase in
fransport efficiency was noted due to the dismantling of various
checkpoints. The e-way bill has also helped drivers as it reduced
the burden of enduring the procedures at various checkpoints.

The Planned GST system has replaced several state and federal
tariffs for a single tax. Previous complicated tax structure in India
referred that logistics decision, choice of setting up warehouses
and distribution center , were taken on the basis of tax regime
which included central sales tax and state value added tax
rates.

GST unleashed an new era of developing logistics infrastructure,
taking investments to new level and transportation. Transport
vehicles used to waste about five to seven hours daily atinterstate
checkpoints. As per the estimation by World Bank, simply having
delays due to roadblocks, tolls and other stoppages could cut
freight tfimes by 20% — 30% and cost logistics by 30% — 40%.

Il. Benefits of GST to Transport Service:

1. Simplified Tax - The implementation of taxes removed 15
different state and federal taxes and tariffs. Thisremoval of various
rates of taxes eliminated the complexity in the transportation of
goods and the cascading effect of indirect taxes.

2. Warehouse/Logistics Costs Reduced - The previous tax
structure led to higher logistics costs, which has been reduced
by over 20% since the implementation of GST. Additionally, since
each state had a different tax slab rate previously, companies
housed warehouses in various states, instead of at strategic
points, which led to increased warehouse costs. By removing
multiple warehouses, logistics is improved, and optimization in
the supply chain.

3. More Efficient - One central tax rate makes for seamless
fransportation across the country through all the states, with the
removal of multiple checkpoints, entry permits, complicated
paperwork etc. By removing the complexities in transporting
through the states, it reduces transportation time, operational
costs and more efficient logistics.

4. Technology Driven - In addition to GST being technology
driven, the e-way bill has helped the players in the industry
remove the confusion by creating uniformity in the industry. The
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consensus among the industry is that GST has improved things for
the better, but as this is only the beginning, the real benefits are

yet to be realized.

5. Reduced Paperwork and Consolidation in GST - Under GST
lot of taxes like entry tax, OCTROI has been removed. Removal
of this kind of taxes had ease the paperwork procedure for the
logistics service providers

lll. Comparison of Compliances in GST and earlier regime:

SI. No.

Head

Earlier Regime

GST Regime

Registration

. No requirement for
obtaining State wise
registration

e  Option of obtaining
single or centralized
registration for mul-
tiple places of busi-
ness

e Online registration
through  Automa-
tion of Cenfral Ex-
cise and Service Tax
(ACES) website

. No provision for sep-
arate  registrations
of each business
vertical in a State

e Separate registration re-
quired in each state for
each legal entity

e  Concept of single/central-
ized registration for multi-
ple places of business not
provided

e Registration to be done
through GST common Por-
tali.e. Goods and Services
Tax Network (‘GSTN’)

e Separate registrations may
be obtained for each busi-
ness vertical in a State (op-
fional)

e  Registration is mandatory
for collecting and claiming
GST credit

e  Provision for migration of
existing registrants — no
clarity onmigration of cen-
tralized registration
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SI. No.

Head

Earlier Regime

GST Regime

Filing of
Returns

e Cenfralized registro-
fion — one return for
multiple places of
business;

e Decentralized reg-
istration — separate
refurn  for each
place of business

e Half-yearly periodic
return for service tax

e Separate return for
input  service dis-
tributor (‘ISD’) to be
filed half-yearly

. Revision of return

can be made within
90 days

Statement towards out-
ward and inward supplies
to be filed by 10 and 15th
of the succeeding month
respectively

Monthly periodic return in-
cluding details of inward
and outward  supplies,
CENVAT credit, tax paid
to be filed by 20th of suc-
ceeding month

Businesses have been filing
GSTR 1 and GSTR 3B.

Returns are either monthly
or quarterly based on turn-
over.

Common return for
CGST,SGST, IGST

Separate return for ISD to
be filed monthly

Annual return reconciling
value of supplies with Fi-
nancial Statements to be
filed per registration

No specific provision for
revision of returns; Correc-
tions/ adjustments for past
period to be made in sub-
sequent/ future return(s)

Payment of
Tax

e Service fax pay-
ments required
fo be made on a
monthly basis, i.e.
by éth of succeed-
ing month

. One tax payment
each month per
registration.

Tax payments to be made
before last date of filing
monthly periodic return

Three tax payments per
registration for CGST, SGST,
IGST

Debit/Cred-
it Notes

e No provision for is-
sue of credit/ debit
notes under service
tax law. Under VAT

legislation,  credit/
debit notes may be
issued in sifuations

where goods are re-
turned post sales

adjustments
through
linked

Corrections/
can be made

credit/debit notes
with original invoice
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SI. No.

Head

Earlier Regime

GST Regime

Invoicing

No requirement of
State wise issuance
of invoice

Details in invoice —
registration number,
recipient’s name
and address, de-
scription of service,
taxable value, ser-
vice tax payable
Requirement to is-
sue  consignment
note

State wise issuance of in-
voice for each supply (to
the extent such supplies
are made from such state)

Detdils in invoice — invoice
number, date, faxable val-
ue, registration number,
buyer's address, place of
supply, tax amount, tax
rate, HSN codes for goods/
Service Accounting code
for services

Requirement to issue con-
signment note

Record
Keeping

If  records main-
tained under any
other law, that
would suffice for ser-
vice tax purpose as
well

No requirement to
maintain  separate
records for each
State/ business ver-
tical

Books of accounts fo in-
clude - record of manu-
factured goods, inward
or outward supply, stock
of goods, input tax credit
availed, output tax pay-
able

Separate accounts  for
each states / verticals reg-
istered under GST bearing
unique registration number

Audit

No requirement for
assessee to get his
accounts audited

Commissioner may
carry out scrutiny,
verification, checks
of records aft any
registered premises

Special audit may
be ordered by
Commissioner in
case specified de-
faults by assessee
to be conducted
by Chartered Ac-
countant or Cost
Accountant

Assessees whose turnover
exceeds prescribed limit fo
get accounts audited by
Chartered Accountant or
Cost Accountant

Commissioner may un-
dertake audit of business
fransactions at any place
of business

Separate audit for each
registration

IV. Different modes of Transportation of Goods in India

a. Transportation by Road

b. Transportation by Rail

Tax Research Department

The Institute of Cost Accountants of India

277




Handbook on Service Sector

c. Transportation by Air

d. Transportation by Waterways

e. Transportation by multi modal transport
V. Goods Transport Agency Service

Goods Transport Agency (GTA) means any person who provides
service in relation to transport of goods by road and issues
consignment note, by whatever name called.

It is fo be noted here that, only those issuing a consignment
note are considered as a GTA. Thus, a consignment note is an
essential condition fo be considered as a GTA.

Consignment Note:
e Serial Number
*  Names of the consignor and consignee

e Registration number of the carriage used for transport of
goods

e Details of the goods fransported
* Place of origin and destination
e Person liable for paying tax

VI. GST Rate on Transport Charges:

SI. No. : Services by GTA Rate of GST

1 Carrying- 0%
. agricultural produce

e  milk, salt and food grain including flour, puls-
es andrice

e  Organic manure

e newspaper or magazines registered with
the Registrar of Newspapers

. relief materials meant for victims of natural
or man-made disasters

° Defence or military equipment
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SI. No.  Services by GTA Rate of GST

2 Supplies, where consideration charged for the 0%
fransportation of goods on a consignment trans-
ported in a single carriage is less than Rs. 1,500

3 Supplies, where consideration charged for frans- 0%
portation of all such goods for a single consignee
does not exceed Rs. 750

4 ° Any other goods 5% (No ITC) or 12%
. Used household goods for personal use ‘8’7”h Imc
. goods of unregistered persons 0‘7:
. goods of unregistered casual taxable | 0%
persons

5 Transporting goods (GST paid by GTA) 5% (No ITC) or 12%

with ITC
6 Hiring out vehicle to a GTA 0%

VIl. Taxability of Goods Transport Agency Services (GTA) for
Specified or non-Specified Category of Persons:

a. Specified Category persons

When a Goods Transport Agency (GTA), whether registered or
unregistered, provides taxable transportation or related services
to any of the specified persons, the recipient of the service is
liable to pay tax on reverse charge basis. These specified persons

are :

A person registered under GST

A factory registered under or governed by the Factories
Act, 1948

A Society registered under Societies Registration Act, 1860
or under any other law for the fime being in force in any
part of India

A co-operative society established by or under any law
A body corporate established by or under any law

A partnership firm, whether registered or not under any law,
including association of persons

A casual taxable person

Note 1: All the persons specified above are mandatorily required

Tax Research Department The Institute of Cost Accountants of India 279




Handbook on Service Sector

to register under GST, irrespective of their turnover, as they are
liable to pay tax on reverse charge basis.

Notfe 2: Any personin the above list of specified persons who pays
tax on reverse charge basis on transportation service received
from a GTA, is eligible for full input credit of the tax paid.

b. Non- specified Category persons
These are :
e Unregistered Sole Proprietor
e Unregistered HUF (Hindu Undivided Family)
e Unregistered BOI (Body of Individuals)
Note :

v When a registered GTA provides transportation service to
any of these persons, the GTA is liable to pay tax on the

supply
v This is applicable only when the GTA is registered

v If the GTA is also unregistered, there will be no tax liability on
the GTA or the recipient

v In such cases, where a registered GTA is liable to pay tax @
5% on transportation service, 2 options have been given to
them:

O Pay tax @ 5% with no input tax credit
O Pay tax @ 12% with full input tax credit
VIil. GST rate on Transportation by Rail

As per the recent amendment, fransport of goods via Indian
railways is taxed at 5% with the availability of ITC, which makes
rail transport competitive with road fransport. For fransport via
railways other than Indian railways, GST is charged at 12% with
the availability of input tax credit.

IX. Transportation by Air

Transport of goods is taxed at 18% for within India, out of India
and into India with input tax credit available.
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X. Transportation by Waterways

GST on movement of goods by waterways is 5% with the
availability of ITC.

XI. Transportation by multi modal transport

Multimodal transport is the process of goods being transferred
betweenlocationsusing more than one method of fransportation,
such as road and rail. For example, the first step in multi-modal
tfransport begins when the consignment leaves the warehouse
by road and reaches its next transport destination either by rail,
within the country or in cases of exports by air or sea. From here
the final leg of the transport may go by road to reach the market
for consumption. So, if a supplier is transferring goods, he/she
does not have to own all the methods of fransport. They can use
an intermediary, known as a multimodal transporter, who takes
up the responsibility of ensuring the goods are delivered utilizing
more than one means of fransport.

Since the implementation of GST, the government has committed
to developing multi-modal logistics parks, such as the one
undertaken in Varanasi, that will serve as a gateway connecting
North to East with terminals for waterway, rail and road, with
storage and warehouse facilities as well. As mentioned, GST
has improved logistics furthered aided by the intfroduction of
the e-way bill. However, as the industry is only just beginning o
see the benefits, more can be done, especially for multimodal
fransportation.

The automotive industry, specifically, has requested for a single
rate of GST as the present scenario applies various GST rates. By
having onesinglerate, itwould make forseamless fransaction from
the factory to end consumer. Moreover, in the present system, in
cases of multimodal fransport, the rules and various rates for the
different modes of transport, allows for interpretation of various
players such as consultants or tax experts, leading to confusion.
The implementation of GST has organized this unorganized
structure, which is in its next stage of becoming more organized
by creating a more effective multimodal transportation, which
will reduce logistics costs and improve imports and exports in the
country, enabling global competitiveness.

Multimodal transport of goods will be charged at the rate of 12%
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with full ITC under forward charge vide notification no. 13/2018-
Central Tax dated 26.07.2018.

XIl. Place of Supply for Transportation of Goods:

Service type Recipient Place of Example

Type Supply
Transportation : Registered  Location of | LCL Logistics, a goods transpor-
of Goods Person recipient tation company based in Hyder-

abad, provides fransportation
services to Sigma Pvt. Ltd., an
automobile manufacturer, regis-
tered in Telangana.

Location of supplier: Telangana

Place of supply: Telangana

It is an intrastate supply and the
applicable taxes are CGST and
SGST.

Transportation
of Goods

Unregistered
Person

Location at
which the
goods  are
handed
overfor tfrans-
portation

Vishaka Industries, a courier
agency registered in Maharash-
fra, provides courier services
to an unregistered customer,
Aswin, in Karnataka, to deliver
documents from Maharashtra to
Karnataka.

Location of supplier: Maharash-
fra

Place of supply: Maharashtra

It is an intrastate supply and the
applicable taxes are CGST and
SGST

XIll. FAQ on Transport Services Sector:

Question 1: | am a single truck owner-operator and | ply my
truck mostly between States, carrying the goods booked for my
truck by an agent; aggregate value of service which I provided
exceeded twenty lakh rupees during last year. Am | supposed to
take registration?

Answer: You are not liable to registration, as services provided by
way of transportation of goods by road are exempt. Notification
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NSy
number 12/2017-Central Tax (Rate), dated 28th June, 2017 refers.

Question 2: | own a single truck and I rent it to a major player,
who provides GTA service; should | take a registration? Does my
monthly rental/lease income attract GST?

Answer: Registrationis not required since services by way of giving
on hire, a means of transportation of goods to a GTA are exempt
from tax vide entry no. 22 of Notification number 12/2017-Central
Tax (Rate) dated 28th June, 2017.

Question 3: In my truck, | only carry fruits and vegetables, in
relation to whose transportation service GST is exempt; should |
take registration?

Answer: Services by way of transportation of goods by road other
than by a GTA or a courier agency are exempt from tax under
enfry no. 18 of nofification No. 12/2017-Central Tax (Rate) dated
the 28th June, 2017 and thus you are not liable for registration.

Question 4: 1 am a truck supplier/broker. My job is to get orders for
truck owners. | quote the rate for transportation to GTA on behalf
of truck owners and | get a small amount as commission out of
the truck hire fixed with the GTA. This brokerage is paid by the
truck owners. As the services provided by way of transportation
of goods by road are exempt from tax, am I liable to registration?

Answer: You are liable to registration if the aggregate amount of
commission received by you in a financial year exceeds Rs. 20
lakhs (Rs. 10 lakhs in special category States except J & K).

Question 5: As a transporter, am | required to maintain any
records of my services of transportation?

Answer: Yes, in terms of section 35(2) of the CGST Act, 2017 you
are required to maintain records of the consigner, consignee
and otherrelevant details of the goods. Further, in terms of rule 56
of the CGST Rules, 2017 you are required to maintain records of
goods fransported, delivered and goods stored in transit by you
along with the GSTIN of the registered consigner and consignee
for each of yourbranches.

Question 6: Are intermediary and ancillary services, such as,
loading/unloading, packing/unpacking, transhipment and
temporary warehousing, provided in relation to transportation of
goods by road to be treated as part of the GTA service, being a
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4composife supply, or these services are to be treated as separate
supplies.

Answer: The GTA provides service to a person in relafion to
fransportation of goods by road in a goods carriage, which is a
composite service. The composite service may include various
intfermediary and ancillary services, such as, loading/unloading,
packing/unpacking, tfranshipment and temporary warehousing,
which are provided in the course of tfransport of goods by road.
These services are not provided as independent services but as
ancillary to the principal service, namely, transportation of goods
by road. The invoice issued by the GTA for providing the said
service includes the value of intfermediary and ancillary services.

In view of this, if any intfermediary and ancillary service is provided
in relation to fransportation of goods by road, and charges, if
any, for such services are included in the invoice issued by
the GTA, such service would form part of the GTA service and
would not be freated as a separate supply. In fact, any service
provided along with the GTA service that is part of the composite
service of GTA shall be taxed along with GTA service and not as
separate supplies.

However, if such incidental services are provided as separate
services and charged separately, whether in the same invoice
or separate invoices, they shall be freated as separate supplies.

Question 7: As per Notification number 05/2017-Central Tax
dated 19th June, 2017, the persons who are only engaged in
making supplies of taxable goods or services or both, the total
tax on which is liable to be paid on reverse charge basis by the
recipient of such goods or services or both under sub-section (3)
of section 9 of the CGST Act, 2017 are exempted from obtaining
registration under the said Act. Please clarify whether a GTA
providing service in relation to transportation of goods by road
under reverse charge mechanism (RCM) can avail of the benefit
of this exemption.

Answer: Yes, a GTA providing service in relation to fransportation
of goods by road under RCM can avail of the benefit of this
exemption.

Question 8: Can a GTA obtain registration for one vertical (Rail,
Cargo, Renting, Warehousing etc.) for which tax needs to be
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s
paid while not obtaining registration for another vertical (GTA
under RCM) on which there is no tax liability.

Answer: No, because the business entity is not engaged
exclusively in the supply of services liable to tax under reverse
charge mechanism.

Question 9: In transport industry, old vehicles, old tyres, scrap
material etc, on which no inputtax credit (ITC) has been taken, are
disposed of after completion of their useful life. As a truck owner
disposing of these goods, am | required to pay GST considering
that no ITC has been taken at the time of their initial purchases?
Would levy of tax in such cases not amount to double taxation,
as tax has already been paid at the time of initialpurchases?

Answer: Under section 7 of the CGST Act, 2017 supply includes all
forms of supply of goods such as sale, transfer, barter, exchange,
licence, rental, lease or disposal made or agreed fo be made
for a consideration by a person in the course or furtherance
of business. Sale or disposal of old vehicles, old tyres and
scrap material for a consideration would therefore attract GST
regardless of whether ITC has been availed ornof.

Question 10: Please clarify whether input tax credit is available
to the recipient of service, when the GST paid by him is at a
concessional rate of 5% under RCM.

Answer: Yes, input tax credit is available in such cases.

Question 11: When a GTA hires a truck (with driver) from another
GSTregistered entity for the purpose of providing goods transport
service to a registered recipient, whether tax credit is available
to the GTA on the GST paid by him to the owner of the truck
registered under GST.

Answer: Services by way of giving on hire to a GTA, a means of
transportation of goods are exempt from GST under Nofification
number 12/2017-Central Tax (Rate) dated 28th June 2017. When
the taxis not payable, the question of taking any tax credit does
not arise.

Question 12: In terms of section 12(9) of the IGST Act, 2017 the
place of supply of passenger transportation service to a person
other than a registered person, shall be the place where the
passenger embarks on the conveyance for a continuousjourney.
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Insection 2 (3) ofthe IGST Act, 2017, the term “continuous journey”
has been defined to mean a journey for which a single or more
than one ticket or invoice is issued at the same time, either by a
single supplier of service or through an agent acting on behalf
of more than one supplier of service, and which involves no
stopover between any of the legs of the journey for which one or
more separate tickets or invoices areissued.

Do all stopovers cause a break in continuous journey? Does the
definition of “continuous journey” include instances whereby the
stopover is for any period oftime?

Answer: The term “stopover” has been explained in section 2(3)
of the IGST Act, 2017 to mean a place where a passenger can
disembark either to transfer to another conveyance or break
his journey for a certain period in order to resume it at a later
point of time. However, all stopovers do not cause a break in
continuous journey. Thus a fravel on Delhi-London-New York
on a single ticket with a halt at London will be covered by the
definition of confinuous journey. However, the return journey of
New York-London-Delhi will be freated as a separate journey
and will be outside the scope of a continuousjourney.

Question 13: How GSTis to be charged on a multi-leg international
journey, say Delhi- Dubai-Boston-Dubai-Delhi? Is GST chargeable
for the entire journey and discharged at Delhi, or the GSTis to be
charged for Delhi-Dubai sector alone and discharged at Delhi,
or GSTis to be charged up to the farthest point of return, i.e. Delhi-
Dubai-Boston at Delhi?

Answer: In this case if a single ticket or invoice has been issued
for the Delhi-Dubai-Boston then it is a continuous journey even
if there is a stopover at Dubai and the tax (CGST + SGST) would
be charged at Delhi. The return journey of Boston-Dubai-Delhi
would not be a confinuous journey. The return journey not being
a continuous journey and its place of supply being outside India,
the said journey, would be liable to tax if the location of the
supplieris in India.

Question 14: Is the electronic ticket receipt acceptable as a tax
invoice for the purpose of GST? Is there any requirement for the
Airlines to issue a proper taxinvoice?

Answer: Yes, the electronic ticket in the global standard format
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(and without further modifications) is acceptable as a fax
compliantinvoice for GST purposes, regardless of the value of the
fransaction. Rule 54 (4) of the CGST Rules, 2017 refers. However,
for B2B supplies, a tax invoice may be provided to enable the
registered business customer to claim input tax credits.

Question 15: Is there any requirement for electronic ticket
receipts issued to be signed or digitally signed for GSTpurposes?

Answer: No. In terms of Rule 54 (4) of the CGST Rules, 2017 in
the case of passenger tfransportation service, a tax invoice shall
include ticket in any form, whether or not serially numbered, and
whether or not containing the address of the recipient of service
but containing other information as mentioned under Rule 46 of
the Rules ibid. As the electronic tickets issued by the Airlines are
in the global standard format, such electronic ficket receipts are
not required to be signed or digitallysigned.

Question 16: Whether the Airlines are required to issue invoice
to the customers transaction-wise, (i.e. Airway Bill-wise, Ticket
Journey-wise) or a consolidated invoice, capturing the details of
all individual invoices for a particular entity, can be issued on a
monthly or fortnightly basis?

Answer: A single invoice incorporating the details of all the
supplies for a particular entity can be issued subject to provisions
of section 31 of the CGST Act, 2017. In such a case the ficket
issued by the Airlines would not take the character of an invoice.

Question 17: Would GST be applicable on air travel undertaken
on or after 1st July 2017 on tickets issued prior to 1st July 2017 on
which service tax was collected and discharged.

Answer: As service tax has already been collected and
discharged by the Airlines on tickets issued prior to 1st July, 2017,
there shall be no GST on such tickets even though the tfravel date
is on or after 1st July2017.

Question 18: Does the GST treatment on fees for ancillary services
in relation to air transport follow that of the underlying air transport
service?

Answer: Yes, ancillary services are part of the service of
fransporting a passenger by air and do not constitute a separate
supply of service. In this respect, ancillary services include
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services that are incidental to the fransport of passengers by
air (e.g., excess baggage charges, date change charges, un-
accompanied minor fees, preferred seat charges, cancellation
fees etc.).

Consequently, ancillary services shall be treated within the same
category of service as “transport of passengers by air” and shall
aftract the same rate of GST as applicable to the fransport of
passengers by air.

Question 19: Will Airlines be entitled to input tax credits under the
GST transitional rules if the liability to pay service tax arises, due
to resolution of litigation or disputes, afterimplementation of GST?

Answer: Yes, Section 142 6 (a) of the CGST Act, 2017 provides
that every proceeding of appeal, review or reference relating to
a claim for CENVAT credit inifiated whether before, on or after
the appointed day under the existing law shall be disposed of
in accordance with the provisions of the existing law, and any
amount of credit found to be admissible to the claimant shall
be refunded to him in cash, notwithstanding anything to the
conftrary contained under the provisions of the existing law other
than the provisions of section 11B (2) of the Central Excise Act,
1944,

Note: Reference to CGST Act, 2017 / CGST Rules, 2017 includes
reference to SGST Act, 2017 / SGST Rules, 2017 and UTGST Act,
2017 / UTGST Rules, 2017also.

Summary of Rulings in GST Regime applicable to
Transport Sector:

Forum Name - Authority for Advance Ruling - Tamilnadu
Citation: 36/ARA/2019 dated 26-07-2019

Name of the Applicant: ThirumangalamSengodanKumarasamy,
Proprietor of Christy Fried Gram Industry

whether it will be still a composite supply even if the invoices are
raised separately for supply of food and delivery of the food. It
is seen from the bid document that payment will be made only
after delivery of the food at the centers specified.

Based on this and the fact that it is a composite supply, it is for
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the applicant and the recipient to appropriately raise invoices.
This forum cannot specify how the invoices are to be raised.

The supply of ‘Complementary Weaning Food Containing
Amylase Activity' at the specified destinations as per the bid/
agreement is a composite supply which is a taxable supply liable
to GST.

The applicable rate is 2.5% CGST and 2.5% SGST subject to
fulfilment of the conditions of Notification No. 39/2017-Central Tax
(Rate) dt 18.10.2017 and Notification No. 1I(2)/CTR/8689f-1)/2017
vide Go Ms. 140 Commercial Tax and registration Department
(B1) dt 17.10.2017.

As the entire supply of the food and delivery together is a
composite supply, the fransportation/ delivery alone is not a
"Goods Transport Agency service.

Held:

1. The supply of ‘Complementary Weaning Food Containing
Amylase Activity’ at the specified destinations as per the
bid/agreement is a composite supply which is a taxable
supply liable to GST.

2. The applicable rate is 2.5% CGST and 2.5% SGST subject
to fulfllment of the conditions of Nofification No.
39/2017-Central Tax (Rate) dt 18.10.2017 and Notification
No. 1I(2)/CTR/8689f-1)/2017 vide Go Ms. 140 Commercial
Tax and registration Department (B1) dt 17.10.2017.

3. As the entire supply of the food and delivery together is a
composite supply, the transportation/ delivery alone is not
a "Goods Transport Agency service.

4. This Authority cannot specify how the invoices are to be
raised for this composite supply.

Forum Name - Authority for Advance Ruling - Maharashtra
Citation: GST-ARA-36/2017-18/B-43 dated 04-06-2018
Name of the Applicant: Dinesh Kumar Agarwal, Maharashtra

“Whether transportation charges received by the applicant
are liable to GST, especially when the applicant is not a goods
transport agency (GTA)"?

Tax Research Department The Institute of Cost Accountants of India 289

RS



Handbook on Service Sector

Transportation -The Contractor shall at its own risk and expense,
be fully responsible for loading, fransportation, delivery to the
Project Site and unloading of the Equipment. The cost of transit
insurance, if any, should be borne by the Contractor.

Composite supply

As per Section 2(30) of the Act, "composite supply” means a
supply made by a taxable person to a recipient consisting of
two or more taxable supplies of goods or services or both, or any
combination thereof, which are naturally bundled and supplied
in conjunction with each other in the ordinary course of business,
one of which is a principal supply.

Applicant understand that where a single price is charged for
supply of goods, packing materials, fransport and insurance,
it would be considered as composite supply and tax will be
payable at the rate applicable to principal supply.

However, there is ambiguity on taxability when the Applicant
chargesseparate price for fransport andinsurance. The customer
is at liberty to take delivery of goods and transport the same in his
own carriage orin a hired one. And therefore, such arrangement
should not fall within the mischief of section 2(30) of the Act.

Taxability

If such tfransporteris considered as GTA, tax would be payable by
the customer and if such fransporter is not a GTA, no tax would
be payable as same is exempt under entry 18 of Notification No.
12/2017-Central Tax (Rate).

The Applicant understand that separate price for the goods and
fransportation signifies two distinct contract, first part for supply
of goods and the second part for fransportation of goods. There
is no prohibition in entering info multiple contracts in a single
form. Although a single form is used, in substance, each partis a
separate contract making it a divisible confract. In this regards,
the Applicant has placed its reliance on Builders Association of
India vs Union of India [1989 SCALE (2) 768]

In as much as supply of goods is concerned, the rate would be
depend on the classification of the goods. However, in as much
as transportation charges are concerned, the Applicant submits
that:
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s
(i) Tax is payable on transportation of goods only if Goods
Transport Agency (GTA) is involve in the transportation;

(i) In the present case, the Applicant don't issue any
consignment note and therefore, he cannot be treated as
GTA;

(iii) Service by way of tfransportation of goods by road except
by GTA is exempt;

(iv) Thus, as the Applicantis not a GTA, no tax should be payable
on the transportation charge received from the customer.

Held: Answered in the affrmative and same is liable fo tax as a
works contract as per provisions of section 2(119) of the GST Act.

Summary of Rulings in GST Regime applicable to
Tourism Sector:

Forum Name - Authority of Advance Ruling, Karnataka

Citation: Advance Ruling No. KAR ADRG 79/2021 dated 31-12-
2021

Name of the Applicant: Chikkaveeranna Sweet Stall

For composition tax payers what is the applicable rate of GST for
the manufacturing of sweet and namkins and selling the goods
over the counter not having any facility of restaurant or hotel or
not a part thereof and not giving for human consumption at the
place of shop

Brief case and discussion -

M/s. Chikkaveeranna Sweet Stall, (hereinafter referred to as the
‘Applicant’) chikkananjvadappa Building, Ground Floor, Melur
Road, Vijayapura Town, Devenahalli Taluk, Bengaluru(R)-562135
having GSTIN 29APWPS8630K1ZR have filed an application for
Advance Ruling under Section 97 of CGST Act, 2017 read with
Rule 104 of CGST Rules, 2017 and Section 97 of KGST Act, 2017
read with Rule 104 of KGST Rules, 2017, in Form GST ARA-O1
discharging the fee of Rs.5,000/- each under the CGST Act and
the KGST Act.

The Applicant is a Proprietorship concern registered under the
provisions of Centfral Goods and Services Tax Act, 2017 as well
as Karnataka Goods and Services Tax Act, 2017 (hereinafter
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referred to as the CGST Act and KGST/SGST Act respectively). The
Applicant is running sweet stall and is engaged in manufacturing
of sweets and doing counter sale on retail basis.

The applicant has sought advance ruling in respect of the
following question:

For Composition tax payers what is the applicable rate of GST for
the manufacturing of sweet and namkins and selling the goods
over the counter not having any facility of restaurant or hotel or
not a part thereof and not giving for human consumption at the
place of shop.

BRIEF FACTS OF THE CASE: The applicant furnishes some facts
relevant to the issue:

The applicant states that he is running sweet stall and is engaged
in manufacturing the sweets and doing counter sale on retail
basis. He also states that he is registered as “"Composition Tax
Payer” under GST and selling the goods over the counter and
not having any facility of restaurant or hotel.

The applicant states that at present they are paying 1%
composition tax on total tfurnover, as he is a manufacturer of
sweets and not providing any goods for human consumption at
the place of shop.

As per Notification No. 8/2017-Cenfral Tax dated: 27.06.2017,
an eligible registered person, whose aggregate furnover in
the preceding financial year did not exceed seventy five lakh
rupees, may opt to pay, in lieu of the central tax payable by him,
an amount calculated at the rate of —

(i) one per cent. of the furnoverin State in case of a manufacturer,

Held: Since the applicant is info manufacture of sweets, he can
opt to pay GST at one per cent. of the turnover subjected to the
condition mentioned in the Notification No. 8/2017-Central Tax
dated: 27.06.2017 and further amended notifications.

Forum Name - Authority for Advance Ruling - Rajasthan
Citation: RAJ/AAR/2019-20/25 Dated 26.11.2019
Name of the Applicant: Crown Tours and Travels, Opposite

Rajputana Shereton Hotel, Jaipur Rajasthan
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Query -

a. Whether the ‘Ancillary Services' provided to various tour
operators falls under Chapter heading 9985 (i) {Supply of
Tour Operator Service} or 9985 (iii) {Support Services}?

b. Whatis the applicable taxrate for ancillary services provided
to various tour operatorse

Findings and Conclusion -

1. Provided that credit of input tax charged on goods and
services used in supplying the service /, other than the input
tax credit of input service in the same line of business (i.e. tour
operator service procured from another tour operator)]48 has
not been taken [Please refer to Explanation no.(IV)].

2. The bill issued for supply of this service indicates that it is
inclusive of charges of accommodation and transportation
required for such a tour and the amount charged in the bill is
the gross amount charged for such a tour including the charges
of accommodation and transportation required for such a tour.

We find that, the first condition is related to restriction of input tax
credit whereas second condition is related to criteria for inclusion
of charges of accommodation and transportation in the bill of a
tour operator.

The second condition clearly emphasise that a billissued by a tour
operator for supply of its services should be inclusive of charges
of accommodation and transportation required for such a tour.
The conjunction ‘and* clearly explains that accommodation
and transportation, both are must elements for a tour where
as conjunction ‘or' may have rendered option between
accommodation and fransportation. Whereas, the applicant is
rendering only fransportation with some ancillary services and
not accommodation, as such does not satisfy the conditions
as mentioned under Serial No. 23 (i) {Chapter heading 9985} of
Nofification No. 11/2017-Central Tax (rate) dated 28.06.2017 (as
amended), therefore, rate of GST 5% is not applicable.

RULING

The services provided by the applicant do not fall under the
purview of Serial No. 23(i) {Chapter heading 2985} of Notification
No. 11/2017 -Central Tax (rate) dated 28.06.2017 (as amended)
and rate of GST 5% is not applicable.
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CHAPTER

ROLE OF CMA IN GST REGIME:

The introduction of Goods and Services Tax (GST) has brought a
very significant change in the Indian arena of indirect taxreforms.
By integrating a large number of Central and State taxes into a
single tax, it has mitigated cascading or double taxation effectin
a major way and paved the way for a common national market.

CMA with his academic knowledge and professional expertise
can play a crucial role as a consultant and a catalyst for due
compliances of law relating to goods and services tax to the
general business community and spread tax-literacy and GST
awareness

Let us discuss in brief few avenues where a CMA can play a
pivotal role:

1. Partner In Transition:

The legacy issues has carried forward with the intfroduction of
GST. There has been numerous transitional issues going into the
new law such as freatment of existing stock, existing litigation
and credit issues. Services are required in preparing Standard
Operating Process (‘SOP’) for businesses under the new regime.

Review of pre-GST cenvat credit and set -off balances to be
carried forward, analysis of inventory lying at different locations
on fransition/Cenvat Refund /VAT Refund /Rebates /Drawbacks
already filed or to be filed, projectsin hand /WIP —normal business
model and works confract model, audit under Old Regime &
New Regime, de-registration, registration & Compliances under
existing Laws, Pending adjudications &litigations.

2. Compliance Partner:

With the infroduction of GST the Compliance requirement has
fransitioned to a paperless regime. The entire compliance is
being handled on GSTN portal. Various forms, returns and refund
applications are filed on portal. A CMA can provide support
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in obtaining registration, making amendment in registration,
providing support in maintenance of accounts & records,
assisting in payment of tax, providing support in filing of returns.
The effective management of indirect taxes is crucial in today’s
global market place.

A CMA is well equipped to assist the business entities in providing
assistance towards GSTRegistration, Claiming tax credits, ensuring
all the necessary legal compliances, procedural formalities and
other administrative follow ups.

3. Systems Audit and Development of various processes for GST
Compliance:

A systems audit involves a detailed analysis and evaluation of
a complete system, often the accounts payable or accounts
receivable system. There has been a sea-change required in the
ERP or Accounting systems established. Those systems are to be
made GST-compliant. CMAs would be the facilitator to conduct
the systems audit rigorously and guide in systems development.

Each change in form in the GST regime may require enterprises
to bring in changes in front end or back end in their ERP system:s.

4. Accounting and IT Infrastructure Change:

Today’'s businesses use software (ERP, SAP, Tally) both by the
industry and service providing tax professionals. With the advent
of GST, drastic revamping of existing IT infrastructure would be
required.

Further, the entire current accounting codes / freatment may
undergo a change underthe new legislation. With the knowledge
of GST, cost accountant would be best suited fo aid technicians
in designing the software modules.

GST Training and Handholding of entities —

A CMA being a professional has a critical role to play in fraining
(a) for the industry
(b) tax professionals.

A muliti fold training structure is to be followed and fraining must
be imparted to all involved stakeholders handling GST. Few of
them are -
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1. Government Departmental Officers

Training the trainers

2
3. Members of the profession
4. Industry stakeholders

5

Business owners
6. Process owners

Training would be required in first educating the business owners
and higher management on the likely impact of GST on their
business and thereafter updating the company personnel with
nuances of GST along with regular update sessions.

6. GST Audit and Assurance:

A Cost Accountant in Practice has been recognised for conduct
of GST Audit as per the provisions of the CGST Act, 2017 Hill
Financial Year 2019-20.

Various other audit functions can be undertaken post GST like
review of record & procedural aspects, suggesting changes
in registrations, verification of returns, reconciliation between
submissions to various authorities, analysis of benefits &
incentives, statutory compliances & audit, Infernal Audit &
System improvement.

Further, Department may engage a Cost Accountant to
conduct special audit (sec 50 of the CGST Act, 2017) which he is
specialised to handle.

7. Representation and Dispute Resolution Services:

In GST regime, there has been various disparities between the
Cenfre and the States on account of various issues with reference
to cross-border transactions, issues arise in respect of levy and
administering of Destination State’s share of revenue, dealing
with inter-state movement of goods and services.

Hence, for the resolution of the various issues in GST regime,
there is a need to have dispute settlement mechanism in order
to have smooth flow of structure. CMAs are recognized to make
representations before the Appellate Tribunals under the Indirect
Taxation statutes in India. They would continue to represent even
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rlin post-implementation of GST for Dispute Resolution.

Further, a CMA may also represent client in Authority for Advance
Ruling and Appeal therefrom on various issues

8. Business Advisory Services:

Managing a business in today's world is very complex and
presents many confrontations to the corporate houses. CMAs
are qualified, proficient and knowledgeable professionals, who
can interpret the proposed GST law and may provide required
guidance and advisory services to eradicate bottlenecks in
finance, production, faxatfion, administration, supply chain
management, etfc.

GSTrequires proper record keeping and accounting. Systematic
records of credit of input/output service and its proper utilization
is necessary for the success of GST. CMAs are well equipped to
perform such fasks too.

Assessing impact on business with the infroduction of GST, crafting
business plans in the changed environment, Contract review
for Cost Reduction /Price Revisions, fransaction Structuring by
mapping existing business model.

Providing Opinion and other advisory services on application of
various provisions oflaw like Input tax Credit, Valuation, assessment
of taxability, determining place of supply, maintenance of
records, consultancy onvarious issues involving inter-state supply,
input tax, returns, registration, etfc.
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NOTES
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