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Syllabus- 2016

PAPER 16: DIRECT TAX LAWS AND INTERNATIONAL TAXATION (DTI)
Syllabus Structure

The syllabus comprises the following topics and study weightage:

A | Advanced Direct Tax Laws 50%
B International Taxation 30%
C | Case Study Analysis 20%

ASSESSMENT STRATEGY
There will be examination of three hours.

OBJECTIVE

To gain knowledge about the direct and international tax laws in force for the relevant and principles emerging from
leading cases, to provide and insight into practical aspects and apply the provisions of laws to various situations :

Learning Aims

The syllabus aims to test the student’s ability to:

L] Tax planning and management under Direct Tax

. Explain case laws governing core provisions of the above Acts

L] Explain tax assessment for various assessees and return procedures
L] Explain powers of various assessing authorities

L] Explain international Taxation and other relevant issues

Skill Set required
Level C: Requiring skill levels of knowledge, comprehension, application, analysis, synthesis and evaluation.

Section A : Advanced Direct Tax Laws [50 Marks] 50%

1.  Assessment of income and Computation of tax liability of Various Entities

Tax Management, Return and Assessment Procedure

Grievance Redressal

Penalties and Prosecutions

Business Restructuring

Difference aspect of Tax planning
CBDT & Other Authorities
E-commerce Transaction and liability in special cases
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Income Computation and Disclosure Standards (ICDS)
10. Black Money Act, 2015
Section B: International Taxation [30 Marks] 30%

11. Double Taxation and Avoidance Agreements [Sec. 90, 20A and 91]

12.  Transfer Pricing
Section C: Case Study Analysis [20 Marks] 20%




Section A: Advanced Direct Tax Laws [50 Marks]
1.  Assessment of income and Computation of tax liability of Various Entities
a. Individual including non-resident
b. Company
c. Trust
d. Mutual Association
2. Tax Management, Return and Assessment Procedure
Return of Income
Assessment Procedure
Interest and fees
Survey, Search and Seizure
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Refund, demand and recovery
3. Grievance Redressal

Appeal

Rectification

Revision

Settlement Commission
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Advance Ruling
Penalties and Prosecutions
Business Restructuring

a.  Amalgamation

b. Demerger

c. Slump sale

d. Conversion of sole proprietary business to company
e. Conversion of firm into company

Conversion of private limited company / unlisted public company into LLP
Different aspect of Tax planning
CBDT & Other Authorities
E-commerce Transaction and liability in special cases
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Income Computation and Disclosure Standards (ICDS)
10. Black Money Act. 2015

a. Introduction to Black Money Act

b. Highlights of Black Money Act

Section B: International Taxation [30 Marks]
11. Double Taxation and Avoidance Agreements (DTAA) [Sec. 90. 90A and 91]
12. Transfer Pricing

a. Transfer Pricing including specified domestic fransactions

b. Application of Generally Accepted Cost Accounting Principles and Techniques for determination of Arm's
Length Price

c. Advance Pricing Agreement - Concept and Application
d. Safe Harbour Rules & their capitalisation

Section C: Case Study Analysis [20 Marks]
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Study Note - 1
A
ASSESSMENT OF VARIOUS ENTITIES 7;‘,}

This Study Note includes

1.1 Company

1.2 Tax on Income from Securitisation Trusts [Sec. 115TCA]

1.3 Tax on Income of Unit Holder and Business Trust [Sec. 115UA]

1.4 Tax on Income of Investment Fund and its Unit Holders [Sec. 115UB]Amended
1.5 Tax on Income from Patent [Sec. 115BBF]

1.6 Tax on Income from transfer of Carbon Credits [Sec. 115BBG]

1.7  Religious or Charitable TrustAmended

1.8  Local Authority

1.9 Mutual Concerns

1.1 COMPANY

Company [(Sec. 2(17)]

' l

Domestic Company [Sec. 2(22A)] Foreign Company [Sec. 2(23A)]
. Other Company which has made prescribed arrangement
Indian Company [Sec. 2(26)] (as referred to in Rule 27) for declaring dividend
Always Resident Other Compan
4 Resident if place of effective management is in India

Company [Sec. 2(17)]

Company means:

a. any Indian company; or

b. any body corporate, incorporated under the laws of a foreign country; or

Cc. anyinstitution, association or body whichis or was assessable orwas assessed as a company for any assessment

year on or before April 1, 1970; or

The Institute of Cost Accountants of India 1
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d. any institution, association or body, whether incorporated or not and whether Indian or non-Indian, which is
declared by general or special order of the Central Board of Direct Taxes to be a company.

Indian Company [Sec. 2(26)]

An Indian company means a company formed & registered under the Companies Act, 1956 & includes

a. acompany formed and registered under any law relating fo companies formerly in force in any part of India
other than the state of Jammu & Kashmir and the Union territories specified in (c) infra;

b. acompany formed and registered under any law for the time being in force in the State of Jammu & Kashmir;

c. acompany formed and registered under any law for the fime being in force in the Union territories of Dadar
& Nagar Haveli, Goa, Daman & Diu and Pondicherry;

d. a corporation established by or under a Central, State or Provincial Act;

e. any institution, association or body which is declared by the Central Board of Direct Taxes (CBDT) to be a
company u/s 2(17).

In the aforesaid cases, a company, corporation, institution, association or body will be freated as an Indian
company only if its registered office or principal office, as the case may be, is in India.

Domestic Company [Sec. 2(22A)]
Domestic company means:
i)  anIndian company; or

i) any other company, which in respect of its income liable to tax under the Act, has made prescribed
arrangements for the declaration and payment of dividends (including dividend on preference share),
payable out of such income, within India.

Prescribed arrangements for declaration and payment of dividends within India [Rule 27]

The arrangements to be made by a company for the declaration and payment of dividends (including dividends
on preference shares) within India shall be as follows:

a. The share-register of the company for all shareholders shall be regularly maintained at its principal place of
business within India.

b. The general meeting for passing the accounts of the previous year relevant to the assessment year and for
declaring any dividends in respect thereof shall be held only at a place within India.

c. The dividends declared, if any, shall be payable only within India to all shareholders.

Foreign Company [Sec. 2(23A)]

Foreign company means a company which is not a domestic company.

Company in which public are substantially interested [Sec. 2(18)]

A company is said to be a company in which the public are substantially interested (also known as widely held
company):

1. Government company: A company owned by the Government or the Reserve Bank of India or in which not
less than 40% of the shares are held (whether singly or taken together) by the Government or the Reserve Bank
of India or a corporation owned by that bank; or

2. A company u/s 8: A company which is registered u/s 8 of the Companies Act, 2013; or

2 The Institute of Cost Accountants of India
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3. Mutual benefit finance company: A company

a. which carries on, as its principal business, the business of acceptance of deposits from its members; &

b. which is declared by the Central Government u/s 620A of the Companies Act, 1956, to be a Nidhi or

Mutual Benefit Society; or

4. Company in which shares are held by co-operative societies: A company whose equity shares carrying not
less than 50% of the voting power have been allotted unconditionally to, or acquired unconditionally by, and
were throughout the relevant previous year beneficially held by, one or more co-operative societies;

5. Listed company: A company which is not a private company as defined in the Companies Act, 1956, and the
conditions specified either in item (A) or in item (B) are fulfiled, namely:—

(A) equity shares in the company were, as on the last day of the relevant previous year, listed in a recognised

(B)

stock exchange in Indig;

equity shares in the company carrying not less than 50% (40% in case of an Indian company whose
business consists mainly in the construction of ships or in the manufacture or processing of goods or in
mining or in the generation or distribution of electricity or any other form of power i.e. industrial company)
of the voting power have been allotted unconditionally to, or acquired unconditionally by, and were
throughout the relevant previous year beneficially held by:

(a) the Government; or
(b) a corporation established by a Cenfral, State or Provincial Act; or

(c) any company to which this clause applies or any subsidiary company of such company if the whole
of the share capital of such subsidiary company has been held by the parent company or by its
nominees throughout the previous year.

6. Company which is prescribed by Board: A company having no share capital and if, having regard to its
objects, the nature and composition of its membership and other relevant considerations, it is declared by
order of the Board to be a company in which the public are substantially interested. [Such company shall be
deemed to be a company in which the public are substantially interested only for such assessment year or
assessment years as may be specified in the declaration]; or

Rate of Tax for Company Assessee

Income of a company is taxable as under:

Short ferm capital gain covered u/s 111A 15%
Long term capital gain covered u/s 112A 10%
Other Long term capital gain 20%
Winning from lottery, cross-word puzzles, etc. 30%

Other Income

- In the case of a domestic company

» Where its total furnover or gross receipts during the previous year 2018-19 does not exceed T 400 25%
crores
» Inother case 30%
- In the case of a foreign company:
» Royalty received from Government or an Indian concern in pursuance of an agreement made 50%
by it with the Indian concern after March 31, 1961, but before April 1, 1976, or fees for rendering
technical services in pursuance of an agreement made by it after February 29, 1964, but
before April 1, 1976, and where such agreement has in either case been approved by Central
Government
» Otherincomes 40%
The Institute of Cost Accountants of India 3
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Direct Tax Laws and International Taxation

Surcharge: The amount of tax computed as above shall be further increased by surcharge as per following fable:

Total Income Surcharge as a percentage of Income Tax

Domestic Company Foreign Company
Income less than or equal to X 1,00,00,000 Nil Nil
Income exceeds X 1 crore but does not exceed X 10 crores 7% 2%
Income exceeds X 10 crores 12% 5%

Health & Education Cess: 4% of ‘Tax liability after surcharge’ is also levied on every company.
Marginal Relief
Condition: Total income exceeds X 1,00,00,000

Relief: Marginal relief is provided to ensure that the additional income tax payable including surcharge on excess
of income over ¥ 1,00,00,000 is limited to the amount by which the income is more than % 1,00,00,000

Similar relief is also available if income exceeds X 10 crores. In that case, in the above, X 1 crore shall be replaced
with ¥ 10 crores

Tax on income of certain manufacturing domestic companies [Sec. 115BA]
Applicable to: Domestic Company

Conditions:

1. The company has been set-up and registered on or after the 01-03-2016.

2. The company is not engaged in any business other than the business of manufacture or production of any
article or thing and research in relatfion to, or distribution of, such article or thing manufactured or produced
by it; and

3. The totalincome of the company has been computed:
(a) Without any deduction u/s 10AA or 32(1)(iia) or 32AC or 32AD or 33AB or 33ABA or 35(1)(ii) or 35(1)(iia) or

35(1)(iii) or 35(2AB) or 35(2AA) or 35AC or 35AD or 35CCC or 35CCD or under any provisions of Chapter
VI-A under the heading “C.—Deductions in respect of certain incomes” other than the provisions of sec.
80JJAA;

(b) Without set off of any loss carried forward from any earlier assessment year if such loss is attributable to any
of the deductions referred above; and

(c) Depreciation u/s 32 [other than 32(1)(iia)], is determined in the manner as may be prescribed.

» Depreciation u/s 32(1)(ii) of any block of assets entitled to more than 40% shall be restricted to 40% on
the written down value of such block of assets [Rule 5]

Rate of Tax: 25% + SC + Cess
Other Points

» Income taxable at special rate shall be taxable at special rate of tax applicable on that income. E.g., short
term capital gain covered u/s 111A is taxable @ 15%.

» The loss referred to in the conditions shall be deemed to have been already given full effect to and no further
deduction for such loss shall be allowed for any subsequent year.

» The scheme is optional. The option is exercised by the person in the prescribed manner' on or before the
due date specified u/s 139(1) for furnishing the first of the returns of income which the person is required to
furnish under the provisions of this Act. Further, once the option has been exercised for any previous year, it
cannot be subsequently withdrawn for the same or any other previous year.

» Where the person exercises option u/s 115BAA, the option under this section may be withdrawn.

' Uploading Form 10-IB
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Tax on income of certain domestic companies [Sec. 15BAA] Amended
Applicable to: Domestic Company

Conditions:

The total income of the company shall be computed:

a. without any deduction u/s 10AA or 32(1)(iia) or 32AD or 33AB or 33ABA or 35(1)(ii) or 35(1)(iia) or 35(1){iii) or
35(2AA) or 35(2AB) or 35AD or 35CCC or 35CCD or under any provisions of Chapter VI-A under the heading
"C.—Deductions in respect of certain incomes” other than the provisions of sec. 80JJAA or sec. 80M.

Exception:

In case of unit in the International Financial Services Centre, the deduction u/s 80LA shall be available to such
Unit subject to fulfilment of the conditions contained in sec. 80LA.

b. Without set off of any loss carried forward from any earlier assessment year if such loss is attributable to any of
the deductions referred above; and

c. Depreciation u/s 32 [other than 32(1)(iia)], is determined in the manner as may be prescribed.

Rate of Tax: 22% + SC @ 10% + Cess
Other Points

¢ Income taxable at special rate shall be taxable at special rate of tax applicable on that income. E.g., short
term capital gain covered u/s 111A is taxable @ 15%.

¢ The loss referred to in the conditions shall be deemed to have been already given full effect to and no further
deduction for such loss shall be allowed for any subsequent year.

4 The scheme is opfional. The option is exercised by the person in the prescribed manner' on or before the
due date specified u/s 139(1) for furnishing the first of the returns of income which the person is required to
furnish under the provisions of this Act. Further, once the option has been exercised for any previous year, it
cannot be subsequently withdrawn for the same or any other previous year.

¢ Where the person fails to satisfy the conditions in any previous year, the option shall become invalid in respect
of the assessment year relevant to that previous year and subsequent assessment years and other provisions of
the Act shall apply, as if the option had not been exercised for the assessment year relevant to that previous
year and subsequent assessment years.

Where a person has exercised the option u/s 115BAA, the provision of sec. 115JB (i.e. MAT) is not applicable.
¢ In case of a person, where the option exercised by it, u/s 115BAB has been rendered invalid due to violation
of conditions contained in that section, such person may exercise option under this section.
Tax on income of new manufacturing domestic companies [Sec. 115BAB] Amended
Applicable to: Domestic Company
Conditions:

(a) The company has been set-up and registered on or after 01-10-2019, and has commenced manufacturing or
production of an article or thing on or before 31-03-2023.

(b) The business is not formed by splitting up, or the reconstruction, of a business already in existence.
Exception

()  Where business is formed as a result of the re-establishment, reconstruction or revival by the person of the
business of any such undertaking as is referred to in sec. 33B, in the circumstances and within the period
specified in that section.

' Uploading Form 10-I1B
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(c)

The company does not use any machinery or plant previously used for any purpose.

¢ Any machinery or plant which was used outside India by any other person shall not be regarded as
machinery or plant previously used for any purpose, if the following conditions are fulfilled:

A. such machinery or plant was not, at any time previous to the date of the installation used in India;
B. such machinery or plant is imported into India from any country outside India; and

C. no deduction on account of depreciation in respect of such machinery or plant has been allowed
or is allowable under the provisions of this Act in computing the total income of any person for any
period prior o the date of the installation of machinery or plant by the person.

¢ Whereinthe case of a person, any machinery or plant or any part thereof previously used for any purpose
is put to use by the company and the total value of such machinery or plant or part thereof does not
exceed 20% of the total value of the machinery or plant used by the company, then, this condition shall
be deemed to have been complied with.

(d) The company does not use any building previously used as a hotel or a convention centre, as the case may

(e)

(f)

be, in respect of which deduction u/s 80-ID has been claimed and allowed.

The company is not engaged in any business other than the business of manufacture or production of any
article or thing (it includes the business of generation of electricity) and research in relation to, or distribution
of, such article or thing manufactured or produced by it.

Exception

The business of manufacture or production of any article or thing shall not include business of:
(i) development of computer software in any form or in any media;

(i)  mining;

(i) conversion of marble blocks or similar items into slabs;

(iv) bottling of gas into cylinder;

(v) printing of books or production of cinematograph film; or

(vi) any other business as may be notified by the Central Government in this behalf; and

The total income of the company has been computed:

A. without any deduction u/s 10AA or 32(1)(iia) or 32AD or 33AB or 33ABA or 35(1) (i) or 35(1)(iia) or 35(1) {iii)
or 35(2AA) or 35(2AB) or 35AD or 35CCC or 35CCD or under any provisions of Chapter VI-A under the
heading "C.—Deductions in respect of certain incomes” other than the provisions of sec. 80JJAA or 80M.

B. Without set off of any loss carried forward from any earlier assessment year if such loss is attributable to
any of the deductions referred above; and

C. Depreciation u/s 32 [other than 32(1)(iia)], is determined in the manner as may be prescribed.

Rate of Tax: 15% + SC @ 10% + Cess
Other Points

¢

Income taxable at special rate shall be taxable at special rate of fax applicable on that income. E.g., short
ferm capital gain covered u/s 111A is taxable @ 15%.

Where the fotal income of the person, includes any income, which has neither been derived from nor is
incidental fo manufacturing or production of an article or thing and in respect of which no specific rate of tax
has been provided separately under this Chapter, such income shall be taxed @ 22% and no deduction or
allowance in respect of any expenditure or allowance shall be allowed in computing such income.

The Institute of Cost Accountants of India
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The income-tax payable in respect of income being short term capital gains derived from transfer of a capital
asset on which no depreciation is allowable under the Act shall be computed @ 22%

Where the person fails to satisfy the conditions in any previous year, the option shall become invalid in respect
of the assessment year relevant to that previous year and subsequent assessment years and other provisions
of the Act shall apply to the person as if the option had not been exercised for the assessment year relevant
to that previous year and subsequent assessment years.

The loss referred to in the conditions shall be deemed to have been already given full effect to and no further
deduction for such loss shall be allowed for any subsequent year.

The scheme is optional. The option is exercised by the person in the prescribed manner' on or before the
due date specified u/s 139(1) for furnishing the first of the returns of income which the person is required to
furnish under the provisions of this Act. Further, once the option has been exercised for any previous year, it
cannot be subsequently withdrawn for the same or any other previous year.

Where a person has exercised the option u/s 115BAB, the provision of sec. 115JB (i.e. MAT) is not applicable.

If any difficulty arises regarding fulfiment of the conditions, the Board may, with the approval of the Central
Government, issue guidelines for the purpose of removing the difficulty and to promote manufacturing or
production of article or thing using new plant and machinery. Every guideline issued by the Board shall be
laid before each House of Parliament, and shall be binding on the person, and the income-tax authorities
subordinate to it.

Where it appears to the Assessing Officer that, owing to the close connection between the person to which
this section applies and any other person, or for any other reason, the course of business between them is
so arranged that the business transacted between them produces to the person more than the ordinary
profits which might be expected to arise in such business, the Assessing Officer shall, in computing the profits
and gains of such business for the purposes of this section, take the amount of profits as may be reasonably
deemed to have been derived therefrom:

Taxpoint:

¢

In case the aforesaid arrangement involves a specified domestic transaction referred to in sec. 92BA, the
amount of profits from such fransaction shall be determined having regard to arm’s length price as defined in
sec. 92F(ii).

The amount, being profits in excess of the amount of the profits determined by the Assessing Officer, shall be
deemed fo be the income of the person. Such income is computed @ 30%

Tax on certain dividends received from foreign companies [Sec. 115BBD]

¢

Dividend [excluding dividend referred to in sec. 2(22)(e)] received by an Indian company from a specified
foreign company is faxable @ 15%

No deduction in respect of any expenditure or allowance shall be allowed to the assessee while computing
such dividend income.

Specified Foreign Company means a foreign company in which the Indian company holds 26% or more in
nominal value of the equity share capital of the company.

llustration 1.

Compute gross total income of Minakshi Ltd. under the head Profits & gains of business or profession for the
assessment year 2021-22

1

Uploading Form 10-IB
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Profit & Loss A/c for the year ended 31/3/2021

Particulars Amount Particulars Amount
To Opening stock 4,00,000 | By Sales 17.80,000
To Purchases of raw material 5,00,000 | By Closing Stock 5,00,000
To Conversion cost 4,00,000 | By Interest on debenture 10,000
To Customs duty 1,70,000 | By Bad debft recovery 25,000
To Salary and wages 80,000 (Previously allowed)
To Bonus to employee 15,000 | By Interest on income tax Refund 6,000
To Carriage inward 20,000 | By Rent from house property 40,000
To Advertisement 30,000
To Interest 2,000
To Carriage outward 38,000
To Depreciation 50,000
To Provision for income tax 20,000
To Compensation paid to director 1,00,000
To Provision for bad debt 10,000
To Audit fees 20,000
To Bad debt 30,000
To Traveling expenses 25,000
To Municipal tax 5,000
To Neft profit 4,46,000
23,61,000 23,61,000

Additional information

(a) Minakshi, holder of 21% share, sold goods to the company for ¥ 40,000 though market value is lower by X
10,000. Payment to her made by way of bearer cheque.

(o) Advertisement expenses relate to purchase of a machinery for advertisement. Depreciation allowed on such

machinery is ¥ 2,250.

(c) Ritu, holder of 21% share, purchased goods from the company for ¥ 30,000 though market value is ¥ 35,000.
She made payment by way of bearer cheque.

(d) Purav, who supplies more than 25% of goods, sold goods to company for ¥ 10,000 however, market value of

such goods was X 8,000.

(e) Outstanding salary ¥ 20,000 was paid on 30-12-2020.

(f)  Bonus is not paid till due date of furnishing return.

(g) Provision for bad debts is in excess of ¥ 1,000.

Salary paid in excess of requirement to non-relative ¥ 2,000 and to relative of director ¥ 6,000.

Traveling expenses is on fraveling of Minakshi for 10 days out of which she used 8 days for acquiring a new
machine from Jaipur for company and 2 days for meeting her relative. However, Minakshi agreed to refund

On 31-7-2020, company purchased a machine from Jaipur costing ¥ 5,00,000.
Customs duty paid on 30-11-2021. However, company paid X 5,000 on 30-7-2020 outstanding customs duty of

(h)
(i)
proportionate cost.
(i)
(k)
earlier year.
8
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()  Company incurred capital expenditure of X 1,00,000 for promoting family planning among its workers.
(m) Carriage inward shows the expenditure incurred for acquiring machine from Jaipur.
(n) Interest paid is related to loan taken for purchasing debenture.

(o) Ason 1-4-2020, company holds following assets —

Assets Rate Value
Plant & Machinery 15% 6,00,000
Furniture 10% 1,00,000

Compute gross fotal income for assessment year 2021-22. Ignore provision of sec. 115JB.

Solution:

Computation of gross total income of Minakshi Ltd. for the A.Y. 2021-22

Particulars Notes Details Amount Amount
Income from house property
Gross Annual value (Rent received) 40,000
Less: Municipal tax 5,000
Net annual value (NAV) 35,000
Less: Standard deduction u/s 24(a) [30% of NAV] 10,500 24,500
Profits & gains of business or profession
Net profit as per Profit and Loss A/c 4,46,000
Add: Expenditure disallowed but debited in P/L A/c
Depreciation 1 50,000
Provision for income tax 2 20,000
Provision for bad debft 3 10,000
Municipal tax 4 5,000
Excessive payment to Minakshi 5 10,000
Cash payment to Minakshi in excess of ¥ 10,000 6 30,000
Advertisement expenditure 7 30,000
Bonus 8 15,000
Excess payment of salary to relative of director 9 6,000
Travelling expenses 10 25,000
Customs duty 11 1,70,000
Carriage inward 10 20,000
Interest 12 2,000 3,93,000
8,39,000
Less: Expenditure allowed but not debited to P/L A/c
Customs duty of earlier years 11 5,000
Expenditure on promoting family planning among employees 13 20,000
Depreciation u/s 32 1 2,91,250
Less: Income taxable under other head but credited in P/L A/c
Rent from house property 14 40,000
Interest on debenture 14 10,000
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Interest on refund of income tax 14 6,000 3.72,250 | 4,66,750
Income from other sources
Interest on debenture 10,000
Less: Interest on borrowed capital 12 2,000 8,000
Interest on refund of income tax 6,000 14,000
Gross Total Income 5,05,250
Notes:
1. Depreciation is allowed as per Income tax Act being calculated as under -
Particulars Details Amount
Block 1: Plant and Machinery @ 15%
W.D.V. as on 1/4/2020 6,00,000
Add: Purchase during the year 5,40,000%
11,40,000
Less: Sale during the year -
11,40,000
1,71,000
Depreciation @ 15% [T 11,40,000 x 15%)]
Additional depreciation @ 20% [T 5,40,000 x 20%) 1,08,000 2,79,000
Block 2: Furniture @ 10%
W.D.V. as on 1/4/2020 1,00,000
Add: Purchase during the year -
1,00,000
Less: Sale during the year -
1,00,000
Depreciation @ 10% [X 1,00,000 x 10%] 10,000
On machinery for advertisement 2,250
Depreciation allowed u/s 32 2,91,250

# Computation of actual cost of machinery purchased during the year -

Particulars Amount
Purchase cost 5,00,000
Carriage inward 20,000
Traveling cost * _ 20,000
Actual cost of purchased machinery 5,40,000

¥ 20,000.

* Since fraveling cost for 10 days was ¥ 25,000. Hence cost for 8 days (used for acquiring the new machine) is

Income tax is not allowed u/s 40(a).

Any anticipatory loss is not allowed.

o > @D

Municipal tax is not allowed as deduction from business income but allowed from Income from house property.

Since Minakshi has a substantial interest in the company, hence, excessive payment is disallowed u/s 40A(2).

10 The Institute of Cost Accountants of India
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6. Payment of allowed expenditure otherwise than by account payee cheque or demand draft in excess of ¥
10,000 shall be disallowed u/s 40A(3).

Any capital expenditure is not allowed.

By virtue of sec. 43B, bonus to employees is allowed as deduction on payment basis.

v N

Excessive payment to relative of director is disallowed [Sec. 40A(2)].

10. Since traveling expenditure and carriage inward is related to acquisition of machine, hence the same should
be added with the cost of machine. Further, personal expenditure of Minakshi being refundable shall not be
treated as expenditure.

11. As per sec. 43B, customs duty is allowed as deduction on payment basis.

12. Interest on loan taken for acquisition of debenture is deductible from income from debenture.

13. Any capital expenditure on promoting family planning among employees by a company is allowed in 5
equal installments [Sec. 36(1)(ix)].

14. Rent from house property is taxable under the head Income from house property, whereas interestincome
(including interest on income tax refund) is faxable under the head Income from other sources.

15. Any excessive payment received from a person who has substantial interest is not governed by sec.
40A(2).

16. A person supplying 25% of raw material is not treated as person who holds substantial interest. Hence
excessive payment to Purav is allowed.

17. Compensation paid to director shall be allowed u/s 37(1).

18. Sec. 43B covers bonus and commission paid to employee but does not cover salary paid to employee.

Carry Forward and Set-off of Losses in the case of Closely Held Companies [Sec. 79]

P.Y. in which loss was incurred Current Previous Year

51% of the voting power should be beneficiary held (on the last day of the previous
year in which the loss is sought to be set off) by the same person(s) who held at least
51% of the shares on the last day of the financial year in which the loss was incurred,
then carry forward and set off of losses is possible.

In case of a company in which public are not substantially interested (other than eligible start-up company referred
below), no loss shall be carried forward and set off against the income of the previous year, unless at least 51%
of the voting power of the company are beneficially held (on the last day of the previous year in which the loss
is sought to be set off) by the same person(s) who held at least 51% of the shares on the last day of the financial
year in which the loss was incurred.

The Institute of Cost Accountants of India 11
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Taxpoint

(a) Losses under the head ‘Capital gains’: Sec. 79 applies to all losses, including losses under the head Capital
gains.

(o) Unabsorbed depreciation: The above provision is not applicable on unabsorbed depreciation, such
unabsorbed depreciation shall be allowed to be carried forward.

Option for eligible start-up company*

In the case of eligible start-up company, not being a company in which the public are substantially interested,
the loss incurred in any year prior to the previous year shall be carried forward and set off against the income of
the previous year, if:

* All the shareholders of such company who held shares carrying voting power on the last day of the year or
years in which the loss was incurred confinue to hold those shares on the last day of such previous year; and

¢ Suchloss has been incurred during the period of 7 years beginning from the year in which such company is
incorporated

Exceptions: However, change in the share holding due to following reasons shall not be considered-

Death

1. Transfer due to death: Where a change in the said voting
power takes place in a previous year consequent upon
the death of a shareholder

I Gift
" Amalgamation or Demerger
w of foreign company

‘Insolvency and Bankruptcy
Code

2. Transfer by way of gift: Where a change in the said voting
power takes place in a previous year on account of transfer
of shares by way of gift to any relative of the shareholder
making such gift

3. Amalgamation or demerger of foreign company: Any
change in the shareholding of an Indian company
which is a subsidiary of a foreign company as a result
of amalgamation or demerger of a foreign company
subject to the condition that 51% shareholders of the
amalgamating or demerged foreign company continues
to be the shareholder of the amalgamated or the resulting foreign company.

e
\\\\h Distressed Company

4. Insolvency and Bankruptcy Code: Where change in the shareholding is taken place pursuant to a resolution
plan approved under the Insolvency and Bankruptcy Code, 2016, after affording a reasonable opportunity of
being heard to the jurisdictional Principal Commissioner or Commissioner.

5. Distressed Company: The provision is not applicable to a company, and its subsidiary and the subsidiary of
such subsidiary, where:

(i) the National Company Law Tribunal (NCLT), on an application moved by the Central Government u/s 241
of the Companies Act, 2013, has suspended the Board of Directors of such company and has appointed
new directors nominated by the Central Government, u/s 242 of the said Act; and

(i) a change in shareholding of such company, and ifs subsidiary and the subsidiary of such subsidiary,
has taken place in a previous year pursuant to a resolution plan approved by the Tribunal u/s 242 of
the Companies Act, 2013 after affording a reasonable opportunity of being heard to the jurisdictional
Principal Commissioner or Commissioner.

4 As defined in sec. 80-IAC
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lllustration 2.

Following are the details of X Pvt Ltd, determine the brought forward loss available for set off during the previous
year 2020-21 relevant to the assessment year 2021-22:

Previous Year 2019-20 Previous Year 2020-21

Business Loss =% 12 lakh Business Profit =X 25 lakh

Unabsorbed depreciation: X 2 lakh (before adjusting brought forward loss and
unabsorbed depreciation)

Details of Shareholders as on 31-03-2020 Details of Shareholders as on 31-03-2021

A =30% E=30%

B=25% F=25%

C=20% C=20%

D =25% D =25%

How shall your view will differ, if Mr. B had gifted the shares to Mr. F, a relative of Mr. B.
Solution:

As persec.79,in case of a company in which public are not substantially interested, no loss shall be carried forward
and set off against the income of the previous year, unless at least 51% of the voting power of the company are
beneficially held (on the last day of the previous year in which the loss is sought to be set off) by the same person(s)
who held at least 51% of the shares on the last day of the financial year in which the loss was incurred. However,
the said provision is not applicable in case of unabsorbed depreciation.

Since, in the given case, shareholders holding 51% shares as on 31-03-2020 (the last day of the previous year in
which loss has been incurred) and 31-03-2021 are not beneficially held by the same persons hence such loss
shall not be available for set off with the income of the previous year 2020-21. Thus, no brought forward business
loss is available for set off during the previous year 2020-21 relevant to the assessment year 2021-22. However,
unabsorbed depreciation of X 2 lakh shall be available for adjustment from the business income of the previous
year 2020-21. Thus, business income for the assessment year 2021-22 is X 23 lakhs.

If Mr. B had gifted the shares to Mr. F

Transfer of shares by way of gift to a relative is not considered as change in shareholding for the purpose of sec.
79. Hence, the loss of X 12 lakh of previous year 2019-20 shall be available for set off with income of the previous
year 2020-21.

lllustration 3

A private limited company has share capital in the form of equity share capital. The shares were held until 31
March, 2019 by 4 members A, B, C and D equally. The company made losses/profits for the past three assessment
years are as follow:

Asst. Year Business Loss Unabsorbed depreciation Total
2017-18 Nil ¥ 15,00,000 ¥15,00,000
2018-19 Nil ¥ 12,00,000 ¥12,00,000
2019-20 ¥ 9,00,000 % 9,00,000 ¥18,00,000

The above figures have been accepted by the tax department.

During the previous year 31-3-2020, A sold his shares to Y and during the previous year 31-3-2021, B sold his shares
to Z. The profits for the past two years are as follows:

31-3-2020 % 18,00,000 (before charging depreciation ¥ 9,00,000)
31-3-2021 % 45,00,000 (before charging depreciation X 7,50,000)
Compute taxable income for A.Y. 2021-22
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Solution:

According to sec. 79, loss sustained by the closely held company shall not allowed to be set off unless in the year
of such set off the shareholders holding not less than 51% of beneficial interest in share capital of the company
in the year of sustaining the loss shall continue to be the shareholders of the company. Accordingly, the taxable
income of the company for the A.Y. 2020-21 shall be nil as detailed here below:

Particulars Tinlacs
Income before depreciation 18
Less: Depreciation of the current year 9
Income after depreciation 9
Less: Unabsorbed business loss b/f 9
Taxable income Nil

However, the abovementioned condition of beneficial ownership shall not be applied for carry forward and set off
of unabsorbed depreciation therefore, the company can carry forward and set off the unabsorbed depreciation,
even if there is a change in the shareholding pattern between the year in which the loss was suffered and the
year in which it seeks to set off such loss. Thus, the taxable income of the company for A.Y. 2021-22 is worked out
as follow:

Tinlacs
Particulars Amount Amount
Income before depreciation 45
Less: Depreciation of the current year 7.5
Income after current depreciation 37.50
Less: Unabsorbed Depreciation
A.Y.2017-18 15
A.Y.2018-19 12
A.Y.2019-20 9 36
Taxable income 1.50

Minimum Alternate Tax (MAT) or Tax on Book Profit [Sec. 115JB] Amended

At times it may happen that a taxpayer, being a company, may have generated income during the year, but by
taking the advantage of various provisions of Income-tax Law (like exemptions, deductions, depreciation, etc.),
it may have reduced its tax liability or may not have paid any tax at all. Due to increase in the number of zero tax
paying companies, MAT was infroduced by the Finance Act, 1987 with effect from assessment year 1988-89. Later
on, it was withdrawn by the Finance Act, 1990 and then reintroduced by Finance (No. 2) Act, 1996, w.e.f. 1-4-1997.

The objective of infroduction of MAT is fo bring into the tax net “zero tax companies” which in spite of having
earned substantial book profits and having paid handsome dividends, do not pay any tax due to various tax
concessions and incentives provided under the Income-tax Law.

Prepare Profit and Adjust profit as Compare tax on
Loss account as per Explanation Compute 15% of book profit with Higher tax is

. tax as perregular
per Sch Il to the 1 to compute the book Profit provisions of the

Companies Act Book Profit Act

tax liability

Applicable to

Any company (whether Indian or Foreign, resident or non-resident, closely held or widely held company)
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shie
Circumstance in which MAT is applicable: Where the income-tax, payable on the total income (being computed
under this Act in respect of any previous year) is less than 15% of its book profit

Treatment:
e Such book profit shall be deemed to be the fotal income of the assessee; and

¢ The tax payable by the assessee on such total income shall be the amount of income-tax at the rate of 15%
(plus surcharge, Health & Education cess)

Other Points

¢ Unit in IFSC: Where the assessee is a unit located in an International Financial Services Centre and derives its
income solely in convertible foreign exchange, the rate of MAT shall be 9%

¢ Book Profit should be as per Schedule lll to the Companies Act, 2013: Every company shall prepare its
Statement of Profit and Loss for the relevant previous year in accordance with the provisions of Schedule |l
to the Companies Act, 2013. However, in case of banking, insurance or electricity company, such statement
should be prepared as per provisions of the Act which governs such company.

*  While preparing the annual accounts:
(a) the accounting policies;
(b) the accounting standards followed for preparing such accounts;
(c) the method and rates adopted for calculating the depreciation,

shall be the same as have been adopted for the purpose of preparing such accounts and laid before the
company at its annual general meeting.

¢ When assessing officer has power to alter profit: Where the statement of profit and loss has been prepared in
accordance with Schedule Il fo the Companies Act, 2013 and which has been scrutinised and certified by
the statutory auditors and relevant authorities, the Assessing Officer has no power to scrutinise net profit in the
statement of profit and loss except to the extent provided in Explanation [Apollo Tyres Ltd. -vs.- CIT (SC)]

¢ Report from Accountant: Every company to which this section applies, shall upload a report in the prescribed
form [Form 29B] from an accountant, certifying that the book profit has been computed in accordance with
the provisions of this section one month prior to the due date of the filing of the return of income u/s 139 or
along with the return of income furnished in response to a notice u/s 142(1)

¢ Life Insurance Business: The provision of this section shall not apply to any income accruing or arising to a
company from life insurance business referred to in sec. 115B.

4 Companies opting for sec. 115BAA and sec. 115BAB: The provision of this section shall not apply to a person
who has exercised the option referred to u/s 115BAA and u/s 115BAB.

¢ Foreign Company: The provisions of this section shall not be applicable and shall be deemed never to have
been applicable to an assessee, being a foreign company, if:

(i) The assessee is a resident of a country or a specified territory with which India has an agreement referred
fo in sec. 90 or the Central Government has adopted any agreement u/s 20A and the assessee does not
have a permanent establishment in India in accordance with the provisions of such agreement; or

(i) the assessee is aresident of a country with which India does not have an agreement of the nature referred
above and the assessee is not required to seek registration under any law for the time being in force
relating fo companies.

Taxpoint: The MAT provision is not applicable to an assessee, being a foreign company, where its total income
comprises solely of profits and gains from business referred fo in section 44B or 44BB or 44BBA or 44BBB and such
income has been offered to tax at the rates specified in those sections.
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4 No impact of MAT on losses: Nothing shall affect the determination of the amounts in relation to the relevant
previous year to be carried forward to the subsequent year or years under the provisions of sec. 32(2) or 72(1)
(ii) or 73 or 74 or 74A(3).

4 Other provision will apply: All other provisions of this Act like Advance Tax, interest, etc. shall apply to every
company, mentioned in this section.

llustration 4.

Business income (before adjusting brought forward losses) & Book Profit of X Ltd. for various years are as follow:

Particulars Year 1 Year 2 Year 3
Business Income as per other provisions of the Act (-) ¥2,00,000 % 1,50,000 % 1,50,000
Book Profit % 1,00,000 ¥ 60,000 % 2,50,000
In the aforesaid case, tax shall be computed as under:
Particulars Year 1 Year 2 Year 3
Business Income after set off (-) ¥2,00,000 Nil ¥ 1,00,000
Tax on above @ 30% [A] Nil Nil ¥ 30,000
Book Profit ¥ 1,00,000 ¥ 60,000 ¥ 2,50,000
15% of Book Profit [B] ¥ 15,000 % 9,000 ¥ 37,500
Tax [Higher® of A & B] ¥15,000 % 9,000 ¥ 37,500
Add: Surcharge* Nil Nil Nil
Tox & Surcharge 315,000 39,000 % 37,500
Add: Health & Education Cess T 600 T 360 % 1,500
Tax Liability (R/off) %15,600 39,360 ¥ 39,000

As total income of the company does not exceed X 1 crore, hence surcharge is not applicable.

Itis to be noted that when a company is liable to pay tax u/s 115JB, book profit of the company shall be considered
as total income of the company.

Computation and Meaning of Book Profit [Explanation 1 to sec. 115JB]

Book profit means the profit as shown in the statement of profit and loss for the relevant previous year:

As increased by (if following amount is debited in the Statement of Profit & Loss):

(a) the amount of income-tax paid or payable, and the provision therefore;

¢ ltincludes:

>

vV v.v.Yvyy

Any interest under Income Tax Act;

Surcharge and cess on income-tax.

It does not include:

Penalty paid or payable under this Act

Any tax, interest or penalty paid or payable under Wealth Tax Act or other Act;

Securities Transaction Tax;

5 There is another view. As per that view, comparison shall be made after applying surcharge and cess in respective tax.
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(b)
(c)

(1)

the amounts carried to any reserves, by whatever name called;
the amount set aside to provisions made for meeting liabilities, other than ascertained liabilities;

¢ Any provision made fo meet unascertained liabilities like provision for gratuity or future losses, etc. should
be added back. However, if the provision for gratuity has been made on the basis of actuarial valuation,
it becomes ascertained liability, hence should not be added back [Shree Sajjan Mills Ltd. -vs.- CIT (SC)]

the amount by way of provision for losses of subsidiary companies;
the amount or amounts of dividends paid or proposed;
the amount or amounts of expenditure relatable to any income to which sec. 10 or sec. 11 or sec. 12 apply.

the amount or amounts of expenditure relatable to income being share of profit from AOP, if such share is
exempt u/s 86

expenditure relating to following income of a foreign company if tax payable on such income under normal
provision is less than 15%:

(A) the capital gains arising on fransactions in securities; or
(B) theinterest, royalty or fees for technical services chargeable to tax u/s 115A to 115BBE

notional loss on fransfer of a capital asset, being share or a special purpose vehicle to a business trust in
exchange of units allotted by the trust referred o in sec. 47(xvii) or the amount representing notional loss
resulting from any change in carrying amount of said units or the amount of loss on transfer of units referred to
in sec. 47(xvii)

the amounts of expenditure relatable to income by way of royalty in respect of patent chargeable to tax u/s
115BBF

the amount of depreciation
the amount of deferred tax and provision thereof
the amount set aside as provision for diminution in the value of any asset (like asset written-off, etc.)

the amount standing in revaluation reserve relating fo revalued asset on the retirement or disposal of such
asset (if not credited o the statement of Profit and Loss)

gain on transfer of units referred to in sec.47(xvii) computed by taking info account the cost of the shares
exchanged with units referred to in the said clause or the carrying amount of the shares at the time of
exchange where such shares are carried at a value other than the cost through statement of profit or loss, as
the case may be;

As reduced by:

(1)

(1)

the amount withdrawn from any reserve or provision if any such amount is credited to the statement of profit
and loss.

¢  An amount withdrawn from reserve being created before 1-4-1997 otherwise than by way of a debit to
the statement of profit and loss shall not be reduced.

¢  Anamount withdrawn from reserves created or provisions made on or after 1-4-1997 shall not be reduced
from the book profit unless the book profit of such year has been increased by those reserves or provisions
(out of which the said amount was withdrawn) in that year.

the amount of income to which any of the provisions of sec. 10 orsec. 11 or sec. 12 apply, if any such amount
is credited to the statement of profit and loss.
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(ii)
)

share of profit from AOP, if such share is exempt u/s 86
following income of a foreign company if tax payable on such income under normal provision is less than 15%:
(A) the capital gains arising on fransactions in securities; or

(B) the interest, royalty or fees for fechnical services chargeable to tfax u/s 115A fo 115BBE

(v) the amount representing,—

(vi

(A) notional gain on fransfer of a capital asset, being share of a special purpose vehicle to a business frust in
exchange of units allotted by that frust referred to in sec.47(xvii); or

(B) notional gain resulting from any change in carrying amount of said units; or
(C) gain on transfer of units referred to in sec.47(xvii),
if any, credited fo the statement of profit and loss; or

the amount of loss on transfer of units referred to in sec.47(xvii) computed by taking intfo account the cost of
the shares exchanged with units referred to in the said clause or the carrying amount of the shares at the fime
of exchange where such shares are carried at a value other than the cost through statement of profit or loss,
as the case may be;

(vii) the amount of income by way of royalty in respect of patent chargeable to tax u/s 115BBF;

(viii) the amount of depreciation debited to the statement of profit and loss (excluding the depreciation on

(i)

(x)

(xi)

(i)

18

account of revaluation of assefs);

the amount withdrawn from revaluation reserve and credited fo the statement of profit and loss, to the extent
it does not exceed the amount of depreciation on account of revaluation of assets referred above;

the amount of brought forward loss or unabsorbed depreciation, whichever is less as per books of account.

¢+ theloss shall not include depreciation;

+ the provisions of this clause shall not apply if the amount of loss brought forward or unabsorbed
depreciation, is nil;

Exception:

The aggregate (not lower) amount of unabsorbed depreciation & loss brought forward shall be reduced, in
case of a:

a. company, and ifs subsidiary and the subsidiary of such subsidiary, where, the Tribunal, on an application
moved by the Ceniral Government u/s 241 of the Companies Act, 2013 has suspended the Board
of Directors of such company and has appointed new directors who are nominated by the Cenfral
Government u/s 242 of the said Act;

b. company against whom an application for corporate insolvency resolution process has been admitted
by the Adjudicating Authority under Insolvency and Bankruptcy Code, 2016

the amount of deferred tax, if any such amount is credited to the statement of profit and loss

the amount of profits of sick industrial company for the assessment year commencing on and from the
assessment year relevant to the previous year in which the said company has become a sick industrial
company and ending with the assessment year during which the enfire net worth of such company becomes
equal to or exceeds the accumulated losses.

Net worth means paid up capital + free reserve
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lllustration 5.

Apple Industries Ltd. provides the following information for the financial year 2020-21:

Net profit as per statement of profit and loss after debiting/crediting the following: T 120 lakh
Proposed dividend % 30 lakh
Profit from unit established in SEZ % 20 lakh
Provision for income-tax T 18 lakh
Provision for deferred tax % 10 lakh
Provision for permanent diminution in value of investments % 3lakh
Depreciation debited to statement of profit and loss X 10 lakh includes
depreciation on revaluation of assets to the tune of T 1lakh
Bought forward losses and unabsorbed depreciation as per books of the company are as follows :
X inlakh)
Previous Year Brought Forward Unabsorbed
Losses Depreciation
2016 -17 1 4
2017-18 1 1
2018 -19 10 5
Compute the book profit of the company as per section 115JB for the assessment year 2021-22.
Solution:
Computation of Book Profit of Apple Industries Ltd. for the A.Y.2021-22 (X In lakhs)
Particulars Details Amount
Net profit as per books of accounts 120
Add:
Proposed Dividend 30
Provision for income tax 18
Provision for deferred-tax 10
Provision for permanent diminution in value of investments 3
Depreciation 10 71
191
Less:
Depreciation (ignoring depreciatfion on revaluation) 9
Lower of brought forward loss and unabsorbed depreciation 10 19
Book Profit 172

lllustration 6.

The book profits of a company in the previous year 2020-21 computed in accordance with section 115JB are X
60,00,000. If the total income for the same period computed as per the provisions of the Income-tax Act, 1961 is X
12,00,000 calculate the tax payable by the company in the assessment year 2021-22 and also indicate whether

the company is eligible for any tax credit.

The Institute of Cost Accountants of India
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Solution:

Computation of Tax Liability of ...... for the A.Y. 2021-22

Particulars Amount

Total Income 12,00,000
Tax on above [A] 3,60,000

Book Profit 60,00,000
Tax on above [B] 9,00,000

Tax liability [Higher of (A) and (B)] 9.00,000

Add: Health & Education Cess 36,000
Tax & Cess payable u/s 115JB [B] 9,36,000

lllustration 7.

X Ltd. charged depreciation onits fixed assets at the rate prescribed in the income taxrules. However, the Assessing
Officer disallowed the same and allowed the rate as prescribed in the Companies Act, 2013 for the purpose of
computation of book profit under section 115JB for the previous year 2020-21. Examine the legality of action taken
by the Assessing Authority.

Solution:

This issue was settled by the Supreme Court in Malayala Manorama Co. Ltd. -vs.- CIT. The Apex Court observed
that for the purpose of computation of book profit under section 115JB, the Assessing Officer’'s power is restricted
fo examining whether the books of account are certified by the authorities under the Companies Act as having
been properly maintained in accordance with the Companies Act. Thereafter, he only has the limited power of
making additions and deductions as provided for in Explanation 1 to section 115JB. The Assessing Officer does
not have the jurisdiction to go behind the net profit shown in the profit and loss account except to the extent
provided in Explanation 1 to section 115JB. Where an assessee is consistently charging depreciation in its books of
account at the rates prescribed in Income-tax Rules and the accounts of the assessee have been prepared and
certified as per the provisions of the Companies Act, the Assessing Officer does not have any jurisdiction under
section 115JB to rework the net profit of the assessee by substituting the rates of depreciation prescribed under
the Companies Act. Applying the ratio of the Supreme Court decision to this case, it may be concluded that the
action of the Assessing Officer is not correct.

lllustration 8.

The net profit of Renuka Ltd. an Indian company, as per its profit and loss account prepared as per the Income-tax
Act, 1961 is ¥ 90,00,000 after debiting and crediting following items:

T
Provision for income-tax 5,00,000
Provisions for deferred tax 3,00,000
Proposed dividend 7.50,000

Depreciation including depreciation on revaluation of assets ¥ 20,00,000 debited to profit and loss 60,00,000
account

Profit from industrial unit in SEZ area 80,000
Provision for permanent diminution in the value of investments 70,000

Compute tax liability under section 115JB for the assessment year 2021-22.
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Solution:

Computation of Book Profit for the purpose of Sec. 115JB

Particulars Details Amount
Neft profit as per books of accounts 90,00,000
Add:
Provision for income tax 5,00,000
Provisions for deferred tax 3.00,000
Provision for permanent diminution in the value of investments 70,000
Proposed dividend 7,50,000
Depreciafion 60,00,000 76,20,000
1,66,20,000
Less:
Depreciation (without considering depreciation on revaluation) 40,00,000
Profit from industrial unit in SEZ area Nil 40,00,000
Book Profit 1,26,20,000
Computation of Tax Liability under section 115JB
Particulars Amount
Book profit u/s 115JB 1,26,20,000
15% of book profit 18,93,000
Add: Surcharge [As total income exceeds X 1,00,00,000/-] 1,32,510
Tax & Surcharge 20,25,510
Add: Health & Education Cess @ 4% 81,020
Tax Liability u/s 115JB 21,06,530

The tax liability u/s 115JB is required to be compared with tax liability calculated on income calculated as per

other provisions of the Act.

lllustration 9.

Sun bright Ltd., an Indian company furnished following particulars of its income for the previous year 2020-21.

Calculate its total income and income tax liability for the assessment year 2021-22:

g

Income from business 5,00,000
Dividend received during the year:

— from Indian company 20,000
— from foreign company 5,000
Gains from fransfer of capital assets:

— short ferm capital gains 25,000
— long term capital gains 50,000
Agricultural income in India 35,000

Additional information:

(i)  Business expenses already charged from business income include ¥ 10,000 revenue expenditure and ¥ 30,000

capital expenditure on family planning programme for employees.

The Institute of Cost Accountants of India
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(i)  Company has debited following donations in the profit and loss account of the business of company.
— Rajiv Gandhi Foundation: ¥ 50,000 ; and
— Prime Minister's Nafional Relief Fund: ¥ 25,000.

Solution:

Computation of Total Income of Sun Bright Ltd. for the Assessment Year 2021-22

Particulars Amount Amount
Income from Business
Profit as per Profit & Loss A/c 5,00,000
Add: Disallowed Expenditure
(i) Donation 75,000
(ii) Capital Expenditure on Family Planning (X 30,000 - ¥ 6,000) 24,000 99,000
5,99,000
Capital Gain
- Long term 50,000
- Short term 25,000 75,000
Income from Other Sources
Dividend from:
- Indian Company 20,000
- foreign Company* 5,000
Agricultural Income Exempt 25,000
Gross Total Income 6,99.,000
Less: Deduction u/s
- 80G (Prime Minister’'s National Relief Fund + 50% of Rajiv Gandhi Foundation) 50,000
Total Income 6,49,000
Computation of Tax Liability
Particulars Tax on LTCG Other Income
Total Income 50,000 5,99.000
Rate 20% 30%
Tax 10,000 1.79,700
Total tax 1.89,700
Surcharge Nil
Tax including surcharge 1,89,700
Health & Education Cess @ 4% 7,588
Total tax (Rounded Off) 1,97.290

* It is assumed that foreign company is not a specified foreign company u/s 115BBD.
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lllustration 10.

Following is the profit and loss account of Z Ltd. for the year ended on 31-3-2021

Particulars Amount Particulars Amount
To Raw material consumed 20,00,000 | By Sale
To Rent 5,00,000 Export 50,00,000
To Salary & Wages 10,00,000 Domestic 30,00,000
To Depreciation 5,00,000 | By Closing Stock 10,00,000
To Provision for contingencies 75,000
To Wealth Tax of earlier year 50,000
To Loss of subsidiary co. 50,000
To Custom Duty 40,000
To Proposed dividend 1,00,000
To Provision for Income tax 1,05,000
To Net Profit 45,80,000
90,00,000 90,00,000

Additional Information

(1) Interest on bank loan relating to year 2018-19 has been paid during the previous year X 1,00,000.

(2) Whole of Custom duty is unpaid.
(3) Company is entitled to get deduction u/s 80G ¥ 1,00,000

(4) For the purpose of Income tax, depreciation is ¥ 4,00,000.

(5) Turnover of the company during the previous year was X 65 crores and it is life time highest turnover
achieved by the company.

(6) Inpast few years, company had suffered losses, following balances are still unabsorbed:

As per Income tax Act

As per books of Accounts

Depreciation
Losses

% 42,50,000

¥ 3,50,000
% 4,00,000

Compute tax liability of the company.

Solution:

Computation of total income of Z Ltd. for the A.Y.2021-22 (as per other provisions of the Act)

Particulars Details Amount

Net profit as per books of accounts 45,80,000
Add: Expenditure disallowed but debited in P/L A/c

Excess Depreciation 1,00,000

Provisions for Contingencies 75,000

Wealth Tax 50,000

Loss of subsidiary company 50,000

Proposed Dividend 1,00,000

Provision for income tax 1,05,000
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Unpaid customs duty 40,000 5,20,000
51,00,000
Less: Expenditure allowed but not debited in P/L A/c
Interest on bank loan of earlier years 1,00,000
50,00,000
Less: Brought forward business loss 42,50,000
Gross Total Income 7.50,000
Less: Deduction u/s 80G 1,00,000
Total Income 6,50,000
Computation of Book Profit of Z Ltd. for the A.Y.2021-22
Particulars Details Amount
Neft profit as per books of accounts 45,80,000
Add:
Provision for contingencies 75,000
Loss of subsidiary company 50,000
Proposed Dividend 1,00,000
Provision for income tax 1,05,000
Depreciation 5,00,000 8,30,000
54,10,000
Less:
Depreciation (as assets are not revalued) 5,00,000
Lower of unabsorbed depreciation and brought forward loss (as per books of 3.50,000 8,50,000
account)
Book Profit 45,460,000
Computation of tax liability of Z Ltd.
Particulars Amount
Total income as per other provisions of the Act 6,50,000
Tax on above @ 25% [A] 1,62,500
Book profit u/s 115JB 45,60,000
15% of book profit [B] 6,84,000
Tax [Higher of A & B] 6,84,000
Add: Surcharge [As total income is only ¥ 45,60,000/-, thus, surcharge is not applicable] Nil
Tax & Surcharge 6,84,000
Add: Health & Education Cess @ 4% 27,360
Tax Liability (Rounded off) 7.11,360
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lllustration 11.

Following is the profit and loss account of Z Ltd. for the

year ended on 31-3-2021

Particulars Amount Particulars Amount
To Raw material consumed 23,25,000 | By Sale 1,60,00,000
To Rent 3,50,000 | By Closing Stock 10,00,000
To Salary & Wages 12,00,000 | By Revaluation Reserve 25,000
To Depreciation 5,00,000 | By General Reserve 1,00,000
To Provision for contingencies 75,000
To Wealth Tax 50,000
To Provision for bad debts 40,000
To Proposed dividend 1,00,000
To Provision for Income tax 1,05,000
To Net Profit 1,23,80,000
1,71,25,000 1,71,25,000

Additional Information

(1) The amount of depreciation includes depreciation on revaluation of assets ¥ 50,000. Further, for the purpose

of Income tax, depreciation is ¥ 4,00,000.

(2) Turnover of the company during the previous year was X 530 crores. However, during the financial year
2018-19, turnover of the company was ¥ 250 crores only.

(3) Inpast few years, company had suffered losses, following balances are still unabsorbed:

As per Income tax Act

As per books of Accounts

Depreciation T 66,00,000
Losses % 35,50,000

Nil
Nil

Compute tax liability of the company.

Solution:

Computation of total income of Z Ltd. for the A.Y.2021-22 (as per other provisions of the Act)

Particulars Details Amount

Net profit as per books of accounts 1,23,80,000

Add: Expenditure disallowed but debited in P/L A/c

Excess Depreciation 1,00,000

Provisions for Contingencies 75,000

Wealth Tax 50,000

Provision for bad debfts 40,000

Proposed Dividend 1,00,000

Provision for income tax 1,.05,000 4,70,000
1,28,50,000

Less: Amount credited to P/L A/c

Revaluation Reserve 25,000

General Reserve 1,00,000 1,25,000
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1,27,25,000
Less: Brought forward business loss 35,50,000
91,75,000
Less: Unabsorbed Depreciation 66,00,000
Total Income 25,75,000
Computation of Book Profit of Z Ltd. for the A.Y.2021-22
Particulars Details Amount
Net profit as per books of accounts 1,23,80,000
Add:
Provision for contingencies 75,000
Proposed Dividend 1,00,000
Provision for income tax 1,05,000
Provision for Bad Debts 40,000
Depreciation 5,00,000 8,20,000
1,32,00,000
Less:
Depreciation (ignoring depreciation on revaluation) 4,50,000
Amount transferred from Revaluation Reserve 25,000
Amount transferred from General Reserve 1.,00,000 5,75,000
Book Profit 1,26,25,000
Computation of tax liability of Z Ltd.
Particulars Amount
Total income as per other provisions of the Act 25,75,000
Tax on above @ 25% [A] 6,43,750
Book profit u/s 115JB 1,26,25,000
15% of book profit [B] 18,93,750
Tax [Higher of A & B] 18,93,750
Add: Surcharge [As total income is ¥ 1,26,25,000] 1.32,563
Tox & Surcharge 20,26,313
Add: Health & Education Cess @ 4% 81,053
Tax Liability (Rounded off u/s 288B) 21,07,370

Tax Credit in respect of Tax Paid on Deemed Income [Sec. 115JAA]

¢  Where any amount of tax is paid u/s 115JB by an assessee, being a company, then, credit in respect of tax so
paid shall be allowed to him in accordance with the provisions of this section. [Sec. 115JAA(1A])]

+ The tax credit to be allowed as above shall be the difference of the tax paid for any assessment year u/s
115JB and the amount of tax payable by the assessee on his total income computed in accordance with the
other provisions of this Act. However, no interest shall be payable on the tax credit allowed.
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Mathematically, tax credit available = Tax paid u/s 115JB - Tax payable as per other provisions of the Act

L4

The amount of tax credit determined shall be carried forward and set off but such carry forward shall not be
adllowed beyond the 15 assessment years immediately succeeding the assessment year in which tax credit
becomes allowable.

The tax credit shall be allowed set-off in a year when tax becomes payable on the total income computed
in accordance with the provisions of this Act other than sec. 115JB.

Set off in respect of brought forward tax credit shall be allowed for any assessment year to the extent of the
difference between the tax on his total income and the tax which would have been payable under the
provisions of sec. 115JB for that assessment year. In other words, after setting off of MAT credit, tax liability of
the year cannot be less than tax would have been payable u/s 115JB for that year.

The amount of tax credit in respect of any income-tax paid in any country or specified territory outside India u/s
90 or 90A or 91, allowed against the minimum alternate tax, exceeds the amount of the tax credit admissible
against the regular income-tax payable by the assessee, then, while computing the amount of credit, such
excess amount shall be ignored.

Example
a. Tax paid in foreign country: X 70/-
b. Tax payable u/s 115JB:%75/-

c. Tax payable under other provisions of the Act: X 10/-

Then,
Foreign tax credit to the extent of ¥ 70/- is available for discharging tax liability u/s 115JB.

While calculating credit u/s 115JAA for subsequent year, T 60/- shall be ignored and credit of X 5 is available
as shown below:

Tax payable under other provisions of the Act A 10
Less: Foreign Tax Credit B 10
Tax Payable after adjustment C Nil

Tax payable u/s 115JB D 375
Less: Foreign Tax Credit E 70
Tax Payable after adjustment F 5

MAT Credit available without considering aforesaid provision D-A T 65

Credit not available due to aforesaid provision E-B T 60

Credit available in the subsequent year(s) F-C 5

Where as a result of an order, the amount of tax payable is reduced or increased, the amount of tax credit
allowed under this section shall also be increased or reduced accordingly.

Aforesaid provisions do not apply fo a limited liability partnership which has been converted from a private
company or unlisted public company.

The provisions of this section shall not apply fo a person who has exercised the option u/s 115BAA.

MAT on Ind AS compliant Financial Statement [Sec. 115JB(2A)]

A company whose financial statements are drawn up in compliance to the Indian Accounting Standards specified
in Annexure to the Companies (Indian Accounting Standards) Rules, 2015, the book profit (as computed above)
shall be further:
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B

(a) increased by all amounts credited to other comprehensive income in the statement of profit and loss under
the head "ltems that will not be re-classified to profit or loss”;

(o) decreased by all amounts debited to other comprehensive income in the statement of profit and loss under
the head "ltems that will not be re-classified to profit or loss”;

¢ No adjustment shall be made for the amount credited or debited to other comprehensive income under
the head “ltems that will not be re-classified to profit or loss” in respect of—

(i) revaluation surplus for assets in accordance with the Indian Accounting Standards 16 and Indian
Accounting Standards 38; or

(i) gains or losses from investments in equity instruments designated at fair value through other
comprehensive income in accordance with the Indian Accounting Standards 109:

+ However, the book profit of the previous year in which the asset or investment referred above is retired,
disposed, realised or otherwise transferred shall be increased or decreased, as the case may be, by the
amount or the aggregate of the amounts referred above for the previous year or any of the preceding
previous years and relatable to such asset or investment.

(c) increased by amounts or aggregate of the amounts debited to the statement of profit and loss on distribution
of non-cash assets to shareholders in a demerger in accordance with Appendix A of the Indian Accounting
Standards 10;

(d) decreased by all amounts or aggregate of the amounts credited to the statement of profit and loss on
distribution of non-cash assets to shareholders in a demerger in accordance with Appendix A of the Indian
Accounting Standards 10.

MAT in case of demerger [Sec. 115JB(2B)]

In the case of a resulting company, where the property and the liabilities of the undertaking being received by
it are recorded af values different from values appearing in the books of account of the demerged company
immediately before the demerger, any change in such value shall be ignored for the purpose of computation of
book profit of the resulting company.

First time adoption of Ind AS [Sec. 115JB(2C)]

In case of Ind AS compliant company, the book profit of the year of convergence and each of the following 4
previous years, shall be further increased or decreased, as the case may be, by 1/5" of the transition amount.

+ "Transition Amount” means the amount or the aggregate of the amounts adjusted in the other equity
(excluding capital reserve, and securities premium reserve) on the convergence date but not including the
following:

A. Aggregate of the amounts adjusted in the other comprehensive income on the convergence date
which shall be subsequently re-classified to the profit or loss;

B. Revaluation surplus for assets in accordance with the Indian Accounting Standards 16 and Indian
Accounting Standards 38 adjusted on the convergence date;

C. Gainsorlossesfrominvestmentsin equity instruments designated at fair value through othercomprehensive
income in accordance with the Indian Accounting Standards 109 adjusted on the convergence date;

D. Adjustments relating fo items of property, plant and equipment and intangible assets recorded at fair
value as deemed cost in accordance with paragraphs D5 and D7 of the Indian Accounting Standards
101 on the convergence date;

E. Adjustments relating fo investments in subsidiaries, joint ventures and associates recorded at fair value
as deemed cost in accordance with paragraph D15 of the Indian Accounting Standards 101 on the
convergence date; and
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F. Adjustments relating to cumulative tfranslation differences of a foreign operation in accordance with
paragraph D13 of the Indian Accounting Standards 101 on the convergence date.
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¢ The book profit of the previous year in which the asset or investment referred to in (B) fo (E) (supra) is refired,
disposed, realised or otherwise transferred, shall be increased or decreased, as the case may be, by the
aggregate of the amounts relatable to such asset or investment.

¢ The book profit of the previous year in which the foreign operation referred to in (F) is disposed or otherwise
fransferred, shall be increased or decreased, as the case may be, by the aggregate of the amounts relatable
fo such foreign operations.

+ "Year of Convergence” means the previous year within which the convergence date falls;

+ "Convergence Date” means the first day of the first Indian Accounting Standards reporting period as defined
in the Indian Accounting Standards 101.

Tax on Distributed Income to Shareholders [Sec. 115QA] Amended

The provision are enumerated here-in-below:

(1) he asseessee is a Domestic company

(2) The assessee-company has distributed income on buy back of its own shares from its shareholders

¢  "Buy-back” means purchase by a company of its own shares in accordance with the provisions of any
law for the time being in force relating to companies

+ "Distributed income" means the consideration paid by the company on buy-back of shares as reduced
by the amount, which was received by the company for issue of such shares, determined in the manner
as may be prescribed.

(3) Such company shall be liable to pay additional income-tax @ 20% (+ surcharge + cess) on the distributed
income. Such tax s irrespective of the fact that the company is not liable for paying income tax on itsincome.

(4) The principal officer of the domestic company and the company shall be liable to pay the tax to the credit
of the Central Government within 14 days from the date of payment of any consideration to the shareholder
on buy-back of shares.

(5) The tax on the distributed income by the company shall be treated as the final payment of tax in respect of
the said income and no further credit therefor shall be claimed by the company or by any other person in
respect of the amount of tax so paid.

(6) No deduction under any other provision of this Act shall be allowed to the company or a shareholder in
respect of the income which has been charged to tax under this section or the tax thereon.

Interest Payable for Non-payment of Tax by Company [Sec. 115QB]

Where the principal officer of the domestic company and the company fails to pay the tax on the aforesaid
distributed income within 14 days, he or it shall be liable to pay simple interest @ 1% for every month or part thereof
on the amount of such tax for the period beginning on the date immediately after the last date on which such tax
was payable and ending with the date on which the tax is actually paid.

When Company is Deemed to be Assessee in Default [Sec. 115QC]

If any principal officer of a domestic company and the company does not pay tax on distributed income in
accordance with the provisions of section 115QA, then, he or it shall be deemed to be an assessee in default in
respect of the amount of tax payable by him or it and all the provisions of this Act for the collection and recovery
of income-tax shall apply.
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1.2 TAX ON INCOME FROM SECURITISATION TRUSTS [Sec. 115TCA]

Meaning

Secuiritisation Trust means a trust, being a:

(i)

(il

(i)

Special purpose distinct entity as defined in regulation 2(1) (u) of the SEBI (Public Offer and Listing of Securitised
Debt Instruments) Regulations, 2008 made under the SEBI Act, 1992 and the Securities Contracts (Regulation)
Act, 1956, and regulated under the said regulations; or

Special Purpose Vehicle as regulated by the guidelines on securitisation of standard assets issued by the RBI;
or

Trust seft-up by a securitisation company or a reconstruction company formed, for the purposes of the
Securitisation and Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002 (SARFAESI
Act), orin pursuance of any guidelines or directions issued by the RBI

which fulfils such conditions, as may be prescribed.

Tax Treatment in hands of investor

L4

30

Income of an investor of a securitisation trust, out of investments made in the securitisation trust, shall be
chargeable to income-tax in the same manner as if it were the income accruing or arising to, or received by,
such person, had the investments by the securitisation trust been made directly by him.

(a) Investor means a person who is holder of any securitised debft instrument or securities or security receipt
issued by the securitisation trust.

(b) Securities means debft securities issued by a Special Purpose Vehicle as referred to in the guidelines on
securitisation of standard assefts issued by the RBI.

Income of securitisation trust [Sec. 115TCA]

\ v
txemm in hands of Trust u/s Taxable in hands of Invesfor)

10(23DA)

Nature of income: The income paid or credited by the securitisation trust shall be deemed to be of the same
nafure and in the same proportion in the hands of the investor, as if it had been received by, or had accrued
or arisen o, the securitisation trust during the previous year.

Deemed Credit: The income accruing or arising to, or received by, the securitisation trust, during a previous
year, if not paid or credited fo the investor, shall be deemed to have been credited to the account of the
investor on the last day of the previous year in the same proportion in which such investor would have been
entitled to receive the income had it been paid in the previous year.

Statement specifying nature of income: The person responsible for crediting or making payment of the income
on behalf of securitisation trust and the securitisation trust shall furnish, within 30th June of the financial year
following the previous year during which the income is distributed, to the investor who is liable to tax in respect
of such income and to the prescribed income-tax authority (30th November of the financial year following
the previous year during which the income is distributed) , a statement in such form (Form é4E) and verified in
such manner, giving details of the nature of the income paid or credited during the previous year and such
other relevant details, as may be prescribed.
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¢+ Double taxation: Any income which has been included in the total income of the investor, in a previous year,
on account of it having accrued or arisen in the said previous year, shall not be included in the total income
of such person in the previous year in which such income is actually paid to him by the securitisation trust.

Tax treatment in hands Securitisation Trust

Any income of a securifisation trust from the activity of securitisation is exempt u/s 10(23DA).

TDS on income from Investment in Securitization Fund [Sec. 194LBC]

Who is responsible to deduct tax: The person responsible for making the payment to an investor in respect of an
investment in a securitisation trust, being referred to in sec. 115TCA

When tax shall be deducted: At the time of payment or crediting the payee, whichever is earlier.

Rate of TDS:

Payee Rate of TDS
Resident
- Individual or HUF 25% [From 14-05-2020 to 31-03-2021: 18.75%)
- Other resident 30% [From 14-05-2020 to 31-03-2021: 22.5%)]
Non-Resident
- Foreign Company 40%
- Other than foreign company 30%

Exemption or relaxation from the provision

When the recipient applies to the Assessing Officer in Form 13 and gefs a certificate authorising the payer to
deduct tax atf lower rate or deduct no tax

1.3 TAX ON INCOME OF UNIT HOLDER AND BUSINESS TRUST [Sec. 115UA]

Meaning [Sec. 2(13A)]
Business Trust means a trust registered as:
(i)  anInfrastructure Investment Trust under the SEBI (Infrastructure Investment Trusts) Regulations, 2014; or
(i) o Real Estate Investment Trust under the SEBI (Real Estate Investment Trusts) Regulations, 2014, and
the units of which are required to be listed on recognised stock exchange in accordance with the aforesaid
regulations.
Tax treatment in hands of Business Trust
1. Following income are exempt:
A. Income of Business Trust [Sec 10(23FC)]
Any income of a business trust by way of
(a) interest received or receivable from a special purpose vehicle; or
(b) dividend received or receivable from a special purpose vehicle

¢ “Special purpose vehicle” means an Indian company in which the business frust holds conftrolling
interest and any specific percentage of shareholding or interest, as may be required by the
regulations under which such trust is granted registration.
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¢ Special purpose vehicle is not required to deduct tax at source on interest paid fo the business
trust [Sec. 194A(3)(xi)]. However, business trust is required to deduct tax at source @ 10%¢ (5%
in case of non-corporate non-resident or foreign company) on interest component of income
distributed to the unitholders [Sec. 194LBA]

B. Income of Real Estate Investment Trust [Sec. 10(23FCA)]

Any income of a business frust, being a real estate investment trust, by way of renting or leasing or letting
out any real estate asset owned directly by such business trust.

Taxpoint:

Where rent is credited or paid to a business trust, being a real estate investment trust, in respect of any
real estate asset, referred to in sec. 10(23FCA), owned directly by such business trust, TDS u/s 194-l is not
required to be deducted. Business frust is required to deduct tax at source @ 10%6 (30% in case of non-
corporate non-resident and 40% in case of foreign company) on distribution of such rental income to the
unit holders [Sec. 194LBA]

2. Other Income of Business Trust

Subject to the provisions of sec. 111A and sec. 112, the fotal income of a business frust shall be charged to tax at
the maximum marginal rate.

Tax treatment in hands of unit holders

A. Distributed Income to unit holder of a Business Trust [Sec 10(23FD)]

Any distributed income, referred to in section 115UA, received by a unit holder from the business trust, not
being that proportion of the income which is of the same nature as the income referred to in 10(23FC)(a) [i.e..
proporfionate interest income] or 10(23FC) (b) [i.e., proportionate dividend income where the special purpose
vehicle has exercised the option u/s 115BAA] or 10(23FCA) [i.e., proportionate rental income] is exempt

B. Anyincome distributed by a business trust to its unit holders shall be deemed to be of the same nature and in
the same proportion in the hands of the unit holder as it had been received by, or accrued to, the business
frust.

If in any previous year, the distributed income, received by a unit holder from the business trust is of the nature
as referred to in sec. 10(23FC) or 10(23FCA)]. then, such distributed income shall be deemed to be income of
such unit holder and shall be charged to tax as income of the previous year.

Taxpoint: Unitholder, being non-corporate non-resident or foreign company, may be liable to tax u/s 115A.

Other Provisions

¢ Any person responsible for making payment of the income distributed on behalf of a business trust to a
unit holder shall furnish a statement to the unit holder (within 30th June of the financial year following the
previous year during which the income is distributed) and the prescribed authority (within 30th November
of the financial year following the previous year during which the income is distributed), in such form and
manner as may be prescribed, giving the details of the nature of the income paid during the previous year
and such other details as may be prescribed.

¢ Anytransfer of a capital asset, being share of a special purpose vehicle to a business trust in exchange of units
adllotted by that trust to the transferor is not regarded as fransfer for the purpose of computation of capital
gain.

¢ Income referred to in sec. 10(23FC) or 10(23FCA) is not faxable in hands of business frust but taxation of such
income is passed to the unit holder. On the other hand, all other income of the business frust is taxable in
hands of the business trust and distribution thereof to the unit holders is not taxable again in hands of the
unitholders.

¢ Refer TDS provisions [Sec. 194LC and sec. 194LBA]

¢ From 14-05-2020 to 31-03-2021: 7.5%. In some cases, TDS rate is 5%
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lllustration 12.

DEF is a real estate investment trust (REIT). It owns house properties in different parts of Maharashtra. Besides, it
holds controlling interest in A Lid. (A Ltd., an Indian company, is SPV created by DEF for the purpose of owning
commercial properties). Annual income of DEF for the previous year 2020-21 are calculated as under:

Tin crore
Rental income from properties directly owned by DEF (computed) 7
Long-term capital gain on sale of land and buildings directly owned by DEF (computed) 20
Short term capital gain on sale of listed shares of A Ltd. 2
Short term capital gain on sale of land and buildings directly owned by DEF (computed) 8
Interest from A Ltd. 13
Total 50

DEF distributes ¥ 50 crore to its unitholders. X is one of the unitholders. He holds 10% units in DEF. Compute income
in hands of DEF and X

Solution:

Computation of total income and tax liability of DEF for the A.Y. 2021-22

Particulars Zin crore
Rental income from properties directly owned by DEF [Exempt u/s 10(23FCA)] Nil
Long-term capital gain on sale of land and buildings directly owned by DEF 20
Short term capital gain on sale of listed shares of A Ltd. 2
Short term capital gain on sale of land and buildings directly owned by DEF 8
Interest from A Ltd. [Exempt u/s 10(23FC)] Nil
Total Income 30

Computation of total income of X for the A.Y. 2021-22

Particulars Zin crore
Rental income from properties [X 5 crore x 7 / 60] 0.58
Long-term capital gain on sale of land and buildings [Exempt u/s 10(23FD)] Exempt
Short term capital gain on sale of listed shares of A Ltd. [Exempt u/s 10(23FD)] Exempt
Short term capital gain on sale of land and buildings [Exempt u/s 10(23FD)] Exempt
Interest from A Ltd. [ 5 crore x 13/ 60] 1.08
Total Income 1.66

Meaning

Investment fund means any fund established or incorporated in India in the form of a trust or a company or a
limited liability partnership or a body corporate which has been granted a certificate of registration as a Category
| or a Category Il Alternative Investment Fund and is regulated under the SEBI (Alternative Investment Fund)
Regulations, 2012.

Tax treatment in hands of Investment Fund
A. Non-business income of Investment Fund

Any income of an investment fund other than the income chargeable under the head “Profits and gains of
business or profession” is exempt u/s 10(23FBA)].
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The total income of the investment fund shall be charged to tax as follow:

- Where such fund is a company or a firm Taxable at the rate specified in the Finance Act

- In any other case Taxable at maximum marginal rate

Other Provisions

L4

Tax

A.

B.

Statement specifying nature of income: The person responsible for crediting or making payment of the income
on behalf of an investment fund and the investment fund shall furnish, within 30th June of the financial year
following the previous year during which the income is distributed, to the person who is liable fo tax in respect of
such income and to the prescribed income-tax authority (within 30th November of the financial year following
the previous year during which the income is distributed), a statement in the prescribed form and verified in
such manner, giving details of the nature of the income paid or credited during the previous year and such
other relevant details, as may be prescribed.

treatment in hands of unitholders

Income, being that proportion of income which is of the same nature as income chargeable under the head
“Profits and gains of business or profession” in hands of the investment fund is exempt in hands of the unit
holders [Sec. 10(23FBB)].

Any income accruing or arising to, or received by, a person, being a unit holder of an investment fund, out of
investments made in the investment fund, shall be chargeable to income-tax in the same manner as if it were
the income accruing or arising to, or received by, such person had the investments made by the investment
fund been made directly by him.

Taxpoint:

¢ Carry forward of Loss: Where in any previous year, the net result of computation of total income of the
investment fund [without giving effect to the provisions of sec. 10(23FBA)] is a loss under any head of
income and such loss cannot be or is not wholly set-off against income under any other head of income
of the said previous year, then:

(i) out of such loss, the loss arising to the investment fund as a result of the computation under the head
"Profits and gains of business or profession”, if any, shall be:

a. dllowed to be carried forward and it shall be set off by the investment fund in accordance with
the provisions of Chapter VI; and

b. Such loss shall not be passed through to the unit holders.

(i) the otherloss, if any, shall not be passed through to the unit holders, if such loss has arisen in respect of
a unit which has not been held by the unit holder for a period of atleast 12 months.

¢ Theloss other than the loss under the head “Profits and gains of business or profession”, if any, accumulated
at the level of investment fund as on 31-03-2019, shall be:

() deemedto be the loss of a unit holder who held the unit on the 31-03-2019 in respect of the investments
made by him in the investment fund; and

(i) allowed to be carried forward by such unit holder for the remaining period calculated from the year
in which the loss had occurred for the first fime taking that year as the first year and shall be set off by
him in accordance with the provisions of Chapter VI:

Taxpoint: Such loss shall not be available to the investment fund on or after 01-04-2019.

¢

34

Nature of income: The income paid or credited by the investment fund shall be deemed to be of the same
nafure and in the same proportion in the hands of the unitholders, as if it had been received by, or had
accrued or arisen o, the investment fund during the previous year (subject to adjustment of losses).
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¢ Deemed Credit: The income of the investment fund, if not paid or credited to the unit holders, shall be deemed
to have been credited to the account of the said person on the last day of the previous year in the same
proportion in which such person would have been entitled to receive the income had it been paid in the
previous year.

¢ Double Taxation: Any income which has been included in total income of the unitholder in a previous year, on
account of it having accrued or arisen in the said previous year, shall not be included in the total income of
such person in the previous year in which such income is actually paid to him by the investment fund.

TDS on income of units of Investment Fund [Sec. 194LBB]

Who is responsible to deduct tax: The person responsible for making the payment of any income, other than
that proportion of income which is of the same nature as income referred to in sec. 10(23FBB), to a unit holder in
respect of units of an investment fund specified in clause (a) of the Explanation 1 to sec. 115UB

When tax shall be deducted: At the time of payment or crediting the payee, whichever is earlier.

Rate of TDS:
Payee Rate of TDS
Resident 10% [From 14-05-2020 to 31-03-2021: 7.5%]
Non-resident (nof being a company) 30%
Foreign Company 40%

Note: Where the payee is a non-resident (not being a company) or a foreign company, deduction shall not be
made in respect of any income that is not chargeable to tax.

Exemption or relaxation from the provision

When the recipient applies to the Assessing Officer in Form 13 and gets a certificate authorising the payer to
deduct tax at lower rate or deduct no tax

llustration 13.

Compute total income of each investment fund for A.Y. 2021-22 from the following details:

Income Fund A Fund B Fund C
Business Income Nil 5,00,000 (2,00,000)
Capital Gains 20,00,000 15,00,000 (5,00,000)
Income from Other Sources 5,00,000 3.00,000 10,00,000

Further, it is also given that there are 20 unit holders each holding one unit. You are also requested to compute
income of unit holder assuming that income from investment fund is the only income of unit holder.

Solution:

Computation of total income of the investment fund for the A.Y. 2021-22

Particulars Fund A Fund B Fund C
Business Income Nil 5,00,000 Nil
Total Income Nil 5,00,000 Nil

Such income is taxable at the rate @ 30% if the fund is a company or firm else at maximum marginal rate of tax.
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Computation of total income of the unit holder for the A.Y. 2021-22

Particulars Fund A Fund B Fund C

Capital Gains [Income / 20] 1,00,000 75,000
Income from Other Sources [Income / 20] [#(X 10 lakh —X 2 lakh) / 20] 25,000 15,000 40,000*
Total Income 1,25,000 90,000 40,000

lllustration 14.

In case of case C of the aforesaid illustration, if Fund C has earned following income during the previous year 2021-
22, compute total income for the assessment year 2022-23

- Business Income: X 2,00,000
- Capital Gains: X 8,00,000

- Income from Other Sources: X 9,00,000

Solution:

Computation of total income of the investment fund for the A.Y. 2022-23

Particulars Amount
Business Income 2,00,000
Total Income 2,00,000

Computation of total income of the unit holder for the A.Y. 2022-23

Particulars Amount

Capital Gains [(X 8 lakh —X 5 lakh i.e., b/f loss) / 20] 15,000
Income from Other Sources [Income / 20] 45,000
Total Income 60,000

1.5 TAX ON INCOME FROM PATENT [Sec. 115BBF]

Where the total income of an eligible assessee includes any income by way of royalty in respect of a patent
developed and registered in India, tax @ 10% shall be payable on such royalty income.

L4

L4
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Eligible Assessee means a person resident in India and who is a patentee;

Patentee means the person, being the frue and first inventor of the invention, whose name is entered on the
patent register as the patentee, in accordance with the Patents Act, and includes every such person, being
the true and first inventor of the invention, where more than one person is registered as patentee under that
Act in respect of that patent.

Developed means at least 75% of the expenditure incurred in India by the eligible assessee for any invention
in respect of which patent is granted under the Patents Act, 1970

Royalty, in respect of a patent, means consideration (including any lump sum consideration but excluding
any consideration which would be the income of the recipient chargeable under the head "Capital gains” or
consideration for sale of product manufactured with the use of patented process or the patented article for
commercial use) for the:

(i) transfer of all or any rights (including the granting of a licence) in respect of a patent; or

(i) imparting of any information concerning the working of, or the use of, a patent; or
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(iii) use of any patent; or
(iv) rendering of any services in connection with the activities referred above

Lump sum includes an advance payment on account of such royalties which is notf returnable.

Other Provisions

*>

>

<>

No deduction for expenditure: No deduction in respect of any expenditure or allowance shall be allowed to
the eligible assessee in computing his royalty income.

Option to the assessee: The eligible assessee is required to exercise the option for taxation of such royalty
income in accordance with the provisions of this section, in the prescribed manner, on or before the due date
for furnishing the return of income for the relevant previous year.

Concessional Rate is not applicable: Where an eligible assessee opts for taxation of his royalty income in
accordance with the provision of this section and he offers the royalty income for any of the 5 assessment
years relevant to the previous year succeeding the previous year not in accordance with the provisions this
section, then, the assessee shall not be eligible to claim the benefit of this section for 5 assessment years
subsequent to the assessment year relevant to the previous year in which such income has not been offered
to tax in accordance with this section.

1.6 TAX ON INCOME FROM TRANSFER OF CARBON CREDITS [SEC. 115BBG]

Where the total income of an assessee includes any income by way of transfer of carbon credits, tax @ 10% shalll
be payable on the income by way of transfer of carbon credits

>

>

Carbon creditin respect of one unit shallmean reduction of one tonne of carbon dioxide emissions or emissions
of its equivalent gases which is validated by the United Nations Framework on Climate Change and which can
be traded in market at its prevailing market price.

No deduction for expenditure: No deduction in respect of any expenditure or allowance shall be allowed to
the assessee while computing his income by way of transfer of carbon credit

1.7 RELIGIOUS OR CHARITABLE TRUST Amended

Income of areligious or charitable trust or institution is exempt from tax u/s 11. Trust must be created in accordance
with law for charitable purposes.

Meaning of Certain Terms

Trust ¢ declared and accepted by him (owner);

It is an obligation annexed to the ownership;

¢ arising out of a confidence reposed by the owner;

» for the benefit of another (or of another and the owner).

Note: For the purpose of the Income Tax Act, the word trustincludes “any other legal obligation”

Author of the | The person who reposes or declares the confidence and creates a trust.

frust
Beneficiary The person for whose benefit the trust is created.
Trustee The person who accepts the confidence and who is authorised to manage the trust property

and fo look after the interest of the beneficiary.

Trust property | The property set aside by the trustee, for benefit of the beneficiary, being the subject matter

of the trust.
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Instrument of The deed or instrument by which the trust is created.
trust Note: No frust in relation to immovable property can be framed unless and until a non-

testamentary instrument in writing is signed by the author of the trust or by the will of the author
of the trust. However, such instrument is not required in case of a movable property when such
property is transferred to the frustee.

Charitable As per Sec. 2(15), it includes relief of the poor, education, yoga, medical relief, preservation
purpose of environment (including watersheds, forests and wildlife) and preservation of monuments or

places or objects of artistic or historic interest and the advancement of any other object of
general public utility. (discussed in detail later in this chapter)

Public trust A frust in which beneficiaries are the general public or a class thereof.
Private trust A trust in which beneficiary is the specific person(s).
Contents
Sec.11 Exemption of income from property held in trust or other legal obligation for religious or
charitable purpose(s) wholly.
Sec.12 Exemption of income derived by such a trust from voluntary contribution
Sec.12AB Conditions relating to registration of frust
Sec.13 Withdrawal of exemptions u/s 11 and 12

Conditions for Exemption [Sec. 11]

A.

38

Property must be held under a trust
The income yielding property must be held under a frust or other legal obligations.
Taxpoint:

e There must be a ftrust: If there is neither trust nor any legal obligation, exemption will not be available even
if the entire income of the property is applied to charitable or religious purpose.

* There must be a property: A mere creation of a trust for generating income is not sufficient. There must be
a property held under a trust for generating income.

Purpose of the trust

Trust must be created wholly for charitable/religious and lawful purposes. (discussed in detail later in this
chapter).

Registration of the trust
The trust must be a registered frust. (The procedure of registration is discussed later in this chapter).
Audit of Accounts

The accounts of the frust must be audited if its income (before claiming exemption u/s 11 or 12) exceeds
exempted ceiling. Audit report must be uploaded one month prior to the due date of filing of return.

Application of Income
Income must be applied for the purpose of the trust. (a detailed discussion is made later in this chapter)

¢ While computing income of the frust, the provisions of sec. 40(a)(ia), sec. 40A(3) and sec. 40A(3A) shalll
apply as they apply in computing the income chargeable under the head "Profits and gains of business
or profession.

Return of Income

Income-tax return required to furnished u/s 139(4A) should be furnished within the due date of filing refurn of
income.
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G. Additional condition for charitable trust created on or after 1/4/1962
A charitable frust created on or after 1/4/1962 should satisfy further following conditions:
a. It should not be created for the benefit of any particular religious community or caste.

b. No part of its income should be applied directly or indirectly for the benefit of the settlor or other specified
persons.

c. lts property should be held wholly for charitable purposes.

Trust must be created wholly for charitable/religious and lawful purposes

Meaning of Charitable trust

1.

As per Sec. 2(15), charitable purpose includes relief of the poor, education, yoga, medical relief, preservation
of environment (including watersheds, forests and wildlife) and preservation of monuments or places or objects
of artistic or historic interest and the advancement of any other object of general public utility.

Exception: The advancement of any other object of general public utility shall not be a charitable purpose, if
it involves the carrying on of:

(a) any activity in the nature of frade, commerce or business, or

(b) any activity of rendering any service in relation to any tfrade, commerce or business, for a cess or fee or
any other consideration,

- irrespective of the nature of use or application, or retention, of the income from such activity, unless:

(i) such activity is undertaken in the course of actual carrying out of such advancement of any other object
of general public utility; and

(i) the aggregate receipts from such activity or activities during the previous year, do not exceed 20% of the
total receipts, of the trust or institution undertaking such activity or activities, of that previous year.
In this regard it is to be noted that -

Sec. 10(21) exempts, subject to certain conditions, income of an approved scientific research association,
which is applied fully for the purpose of such association.

Sec. 10(23C) exempts, subject to certain conditions, income of a University and other educational institutions
or hospital or other institutions existing fully for educational or philanthropic purposes respectively.

If the object is not infended to give relief o the poor or for the advancement of medical or educational field,
it may be treated as charitable purpose if it causes the advancement of object of general public utility. As per
Bar council of Maharastra -vs.- CIT meaning of —

General : Pertaining to a whole class
Public : The body of people at large
Utility : Usefulness

The expression "object of general public ufility” is not restricted to ‘the object beneficial fo whole of mankind'.
An object beneficial fo a particular section shall also be deemed as “object of general public ufility”. However,
it must not be beneficial, only to a particular caste or religious community.

Charitable purpose includes Promotion of Sports and Games. Therefore, an association engaged in the
promotion of games and sports can claim exemption u/s 11.

A trust or institution meant for the benefit of Scheduled Castes, Scheduled Tribes, Backward Classes, etfc. is
eligible for exemption u/s 11.

Trust created for charitable or religious purposes, which promotes international welfare in which India is
interested, shall be eligible for exemption provided a general or special order has been received from CBDT in
this regard.
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Meaning of Religious Purpose

Sec.11 provides exemption to income of the trust held for charitable or religious purpose. Religious purpose is
different from charitable purpose. A private trust held for religious purpose is not eligible for exemption u/s 11,
however, a public trust held for religious purpose can claim exemption u/s 11. A charitable trust created on or after
1/4/1962, should not be created for the benefit of any particular religious community or caste.

As per sec. 80G(5)(iii), deduction is available only for donation to a charitable frust and not to a religious frust.
However, u/s 80G(2)(b), any sums paid by the assessee in the previous year as donations for the renovation or
repair of any such temple, mosque, gurdwara, church or other place as is notified by the Central Government
in the Official Gazette to be a place of public worship of renown throughout any State or States is allowed as
deduction.

Meaning of lawful purpose

The trust shall not be freated as lawful if the purpose -

e for which it is created is forbidden by law.

e s fraudulent

* isregarded asimmoral or opposed to public policy
e causes injury to others.

Where a trust has two objects one of which in unlawful it shall be treated as illegal trust unless and until it can be
separately carried on with legal object.

Exemption [Sec. 11]

As per sec. 11(1)(a), income derived from property held under trust wholly for charitable or religious purpose(s),
shall be exempted from tax, to the extent to which such income is applied to such purposes in India.

Taxpoint:

¢ Any amount credited or paid to any fund or trust or institution or any university or other educational institution
or any hospital or other medical institution referred to in sec. 10(23C)(iv) or (v) or (vi) or (via) or other registered
frust or institution, being contribution with a specific direction that they shall form part of the corpus, shall not
be treated as application of income for charitable or religious purposes.

¢ In order to claim exemption, a trust must apply its income for charitable purpose(s). Income which is not
applied for the purpose for which charitable frust is created, shall not be eligible for exemption.

¢ Anonymous donation referred u/s 115BBC is not exempt.

¢ Where a trust or an institution has been granted registration and the said registration is in force for any previous
year, then, no exemption u/s 10 [other than sec.10(1), 10(23C) and 10(46)] is available to such trust or institution

¢ Registration shall become inoperative from:
a. the date on which such trust or institution is approved u/s 10(23C) or is notified u/s 10(46), or
b. 01-10-2020
- whichever is later:

+ The trust or institution, whose registration has become inoperative, may apply to get its registration operative
u/s 12AB subject to the condition that on doing so, the approval u/s 10(23C) or notification u/s 10(46) shall
cease to have any effect from the date on which the said registration becomes operative and thereafter, it
shall not be entitled to exemption under the respective clauses of section 10.
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Anonymous donation [Sec. 115BBC]

Where the fotal income of an assessee being —

* Any University or other educational institution referred u/s 10(23C) (iiiad) or (vi)
* Any hospital or other institution referred u/s 10(23C) (iiiae) or (via)

¢ Any fund or institution referred u/s 10(23C)(iv) or (v)

e Any frust orinstitution referred u/s 11.

- includes any income by way of anonymous donation*in excess of specified limit##, such donation shall be
taxed @ 30% (+SC+EC+SHEC)

# Anonymous donation means any voluntary contribution, where a person receiving such contribution does not
maintain a record of the identity indicating the name and address of the person making such contribution and
other prescribed particulars.

# Specified limit: Anonymous donation received being higher of the following:
a. 5% of the total donations received by the assessee; or
b. %1,00,000
Exceptions
The above provision shall not apply fo any anonymous donation received by -
» Any trust or institution created wholly for religious purposes

> Any frust orinstitution created wholly for religious and charitable purposes other than any anonymous donation
made with a specific direction that such donation is for any University or other education institution or hospital
or other medical institution run by such trust or institution.

> Anonymous donation received upto specified limit.

lllustration 15.

A charitable trust has furnished following details for computing tax liability:

Particulars Case 1 Case 2 Case 3
Anonymous Donations received 5,00,000 2,00,000 1,20,000
Other Donations 3,00,000 27,00,000 28,20,000
Other taxable income 7,00,000 4,00,000 (-) 22,00,000
Solution:
Computation of tax liability
Particulars Case 1 Case 2 Case 3
Details Amount Details Amount Details Amount
Anonymous Donations received 5,00,000 2,00,000 1,20,000
Less: Specified limit being higher of
the following:
- Statutory limit 1,00,000 1,00,000 1,00,000
- 5% of total donation 40,000 1,00,000 | 1,45,000 1,45,000| 1,47,000| 1,20,000#
Taxable Anonymous Donation 4,00,000 55,000 Nil
Tax on above @ 30% [A] 1,20,000 16,500 Nil
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Income being other donation & other 10,00,000 31,00,000 6,20,000
income
Add: Anonymous Donations [not 1,00,000 1,45,000 1,20,000
taxable above]
Other Taxable Income 11,00,000 32,45,000 7,40,000
Tax on above (slab rate) [B] 1,42,500 7.86,000 60,500
Total Tax [A + B] 2,62,500 8,02,500 60,500
Add: Health & Education cess 10,500 32,100 2,420
Tax and cess payable (R/off u/s 288B) 2,73,000 8,34,600 62,920

# Subject to maximum of anonymous donations

Free Accumulation of Income

However, frust is allowed to accumulate 15% of its income and such accumulation shall be freated as application
of income. For such 15% accumulation of income, trust need not to apply any one. Such accumulation of income
is freely allowed.

Taxpoint:

¢ In order to claim 100% exemption, frust must apply 85% of its income for charitable purpose(s)for which it is
created.

¢ For this purpose, income means accounting income and not income as per the Income Tax Act.

Example: If a trust has earned income of X 3,00,000 for the year 2020-21, and applied its income for charitable
purpose(s) during the year 2020-21, ¥ 1,80,000. The taxable income shall be -

Income of the trust ¥ 3.00,000
Less: 15% free accumulation % 45,000
Balance ¥ 2,55,000
Less: Amount applied for the prescribed purposes ¥ 1,80,000

Taxable income 375,000

Notes regarding computation of income / Income of trusts or institutions

1. Voluntary contribution: As per sec. 12(1), any voluntary contributions (not being contributions made with a
specific direction that they shall form part of the corpus of the trust or institution) received by a frust created
wholly for charitable or religious purpose(s), shall be deemed to be income of the trust.

Taxpoint: Contributions made with a specific direction that they shall form part of the corpus of the trust shall
not be treated as income of the trust.

2. Vadlue of services: As per sec. 12(2), the value of any service, being medical or educational service, provided
by the charitable or religious trust running a hospital or medical institution or an educational institution, shall be
deemed to be income of the tfrust during the previous year in which such services are provided and shall be
chargeable to income-tax.

3. Business Income of the Trust [Sec.11(4) & (4A)]: On fulfillment of following two conditions, income of any such
undertaking shall not be included in the total income of the trust -

1. The frust or insfitution can carry out business activities provided such activities are incidental to the object
of the tfrust.
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2. Trust needs to maintain separate books of account in respect of such business.

3. The purpose of the trust or institute must be relief to the poor, education or medical relief.

Taxpoint

¢+ Property held under trust includes a business undertaking so held.

¢+ The Assessing Officer has power fo determine the income of such undertaking in accordance with the
provisions of this Act.

¢ Incase, income so determined is in excess of the income as shown in the accounts of the undertaking, such

excess shall deemed to be applied for the purposes other than charitable or religious purposes.

Notes regarding application of income

¢

L4

¢

Application of amount may be of revenue or capital nature.
Payment of tax shall be treated as application of income for the purpose of trust.
Repayment of loan (earlier taken for the purpose of trust) shall be freated as application of income.

Loan granted to poor person for education or medical treatment shall be treated as application of income.
However, when such loan is repaid, it shall be treated as income of the trust.

Amount of excess application of last year can be set-off against the income deficiency of current year. In
other words, application of income may be made before accrual of income.

Where any income is required to be applied or accumulated or set apart for application, then, for such
purposes the income shall be determined without any deduction or allowance by way of depreciation or
otherwise in respect of any asset, acquisition of which has been claimed as an application of income in the
same or any other previous year

lllustration 16.

Compute taxable income of a charitable trust for the A.Y 2021-22 under the following cases:

Particulars Case 1 Case 2 Case 3
Income other than voluntary confribution 4,00,000 5,00,000 15,00,000
Voluntary contribution 1,00,000 80,000 2,00,000
Voluntary contribution in the corpus of the trust 2,00,000 1,50,000 5,00,000
Income applied for the purpose for which trust is created 4,50,000 4,93,000 2,00,000

Solution:

Computation of taxable income of the charitable trust for the A.Y 2021-22

Particulars Amount
Case 1 Case 2 Case 3
Income other than voluntary contribution 4,00,000 5,00,000 15,00,000
Add: Voluntary conftribution 1.00,000 80,000 2,00,000
Total income of the frust 5,00,000| 5.80,000 17,00,000
Less: 15% Free accumulation (75,000) (87,000) (2,55,000)
Balance 4,25,000| 4,93,000 14,45,000
Less: Income exempted to the extent applied for the purpose 4,25,000 4,93,000 2,00,000
Total Income Nil Nil 12,45,000

Note: Contribution in corpus of the trust shall not be treated as income of the frust.
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Deferment of application of income [Explanation to Sec. 11(1)]

When due to certain reasons application of income is below 85% of its income, trust has the option to apply for
deferment of application of income.

Time limit for application of deferment of income: such option to be exercised before the expiry of the fime
allowed u/s 139(1) for furnishing the return of income, in prescribed form and manner.

Reasons, Deferment Period and effect of non application of income within the deferred period:

Reasons Deferred period Effect when income is not applied within the
deferred period

The whole or any part | The previous year in which such | It shall be treated as income of the year following
of income has not|income is actually received and | the previous yearin which such income is actually
been received during | the previous year subsequent to | received.

that year. such year. Note: The part of income, which is not spent, shall
be taxable.

Any other reason Subsequent to the previous yearin | It shall be treated as income of the year following

which such income is derived. the previous year in which such income is derived

lllustration 17.

Bangur Charitable Trust has earned income of ¥ 70 lacs during the previous year 2020-21. It has applied the income
of T 15 lacs, during the previous year 2020-21 and also applied before the due date u/s 139(1) for deferment of
application of income of -

Case 1) ¥ 32lacs

Case 2) X 451acs

- as such income has not yet been received by the trust.

During the previous year 2023-24 such income is received and applied as under -

Previous Year = Amount applied for charitable purposes

Case 1 Case 2
2023-24 T 12lacs T 15lacs
2024-25 T 11 lacs T 10lacs
2025-26 9 lacs T 20 lacs

Compute taxable income of the A.Y. 2021-22 and 2025-26

Solution:

Computation of income of Bangur Charitable Trust for the A.Y.2021-22

Particulars Amount

Case 1 Case 2
Income earned 70 lacs 70 lacs
Less: Free accumulation of income @ 15% 10.5 lacs 10.5lacs
Balance 59.5lacs 59.5 lacs
Less: Application of income during the previous year 15 lacs 15 lacs
44.5 lacs 44.5 lacs
Less: Amount for which deferment is allowed [Max. of taxable income before 32 lacs 44.5 lacs

deferment]

Taxable income 12.5 lacs Nil
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Computation of income of Bangur Charitable Trust for the A.Y. 2025-26

Particulars Amount
Casel Caselll
Amount deferred in the P.Y. 2020-21 and are to be applied till P.Y.2024-25 i.e. one 32 44.5
year after the year in which such income is received
Less: Amount applied before 31/3/2025 23 25
Taxable income 9 19.5

Conditional Accumulation [Sec. 11(2)]

Where a trust could not apply its 85% of income for charitable or religious purpose(s), then it may accumulate or
set aside its income (in full or in part) for a maximum period of 5 years to be applied for specific purposes. In such
case subject to the following conditions income so accumulated shall not be included in total income of the trust:

Conditions

1.

Statement to the Assessing Officer: Such person furnishes a statement in the prescribed form (Form 10)
and in the prescribed manner to the Assessing Officer, stating the purpose for which the income is being
accumulated or set apart and the period for which the income is to be accumulated or set apart, which shall
in no case exceed 5 years.

¢ In computing the period of 5 years, the period during which the income could not be applied for the
purpose for which it is so accumulated or set apart, due to an order or injunction of any court, shall be
excluded.

Time-limit: The statement shall be furnished on or before the due date specified u/s 139(1) for furnishing the
return of income for the previous year.

Return of income: The return of income for the previous year is required to be furnished by such person on or
before the due date specified u/s 139(1) for furnishing the return of income for the said previous year.

Investment of accumulated income: The money so accumulated or set apart is invested or deposited in the
forms or modes specified in the following mode being stated in sec.11(5):

(a) Investment in Government Savings Certificates and any other securities or certificates issued by the
Central Government under the Small Savings Schemes of that Government.

(b) Depositin any account with the Post Office Savings Bank;

(c) Deposit in any account with a scheduled bank or a co-operative society engaged in carrying on the
business of banking (including a co-operative land mortgage bank or a co-operative land development
bank);

(d) Investment in units of the Unit Trust of India;
(e) Investmentin the Cenfral Government or a State Government secuirities;

(f) Investment in debentures issued by any company or corporation, both the principal whereof and the
interest whereon are fully and unconditionally guaranteed by the Central Government or by a State
Government;

(9) Investment or deposit in any public sector company;

(h) Deposits with or investment in any bonds issued by a financial corporation which is engaged in providing
long-term finance for industrial development in India and which is eligible for deduction u/s 36(1)(viii);
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(i) Deposits with orinvestment in any bonds issued by a public company formed and registered in India with
the main object of carrying on the business of providing long-term finance for construction or purchase
of houses in India for residential purposes and which is eligible for deduction u/s 36(1) (viii);

(i) Deposits with or investment in any bonds issued by a public company formed and registered in India
with the main object of carrying on the business of providing long-term finance for urban infrastructure in
Indiq;

(k) Investment in an immovable property. Immovable property does not include any machinery or plant
(other than machinery or plant installed in a building for the convenient occupation of the building) even
though attached to or permanently fastened to earth;

() Deposits with the Industrial Development Bank of India;

(m) Invest in any other form or mode of investment or deposit as may be prescribed e.g. Investment by way
of acquiring equity shares of a depository, Units of Mutual Fund, etc.

Application to Assessing Officer for applying the income for the purpose other than the purpose for which it was
accumulated [Sec. 11(3A)]

In case where due to circumstances beyond the control of the trust, accumulated income cannot be applied
for the purpose for which it was accumulated or set apart, the frust can apply to Assessing Officer fo apply such
income for other charitable or religious purpose in India in conformity with the objects of the frust. Assessing Officer
may, on receipt of such application, allow use of such accumulated income for the purpose(s) as specified in the
application.

Withdrawal of benefit of accumulation of income [Sec. 11(3)]

Cases Tax treatment

When income so set aside is applied for the purpose | Such income shall be deemed to be the taxable income
other than specified purpose of the previous year in which it is so applied.

Whenincome so set aside, ceases to be accumulated | Such income shall be deemed to be the taxable
income of the previous year in which it so ceases to be
accumulated

When income so set aside, ceases to remain so | Such income shall be deemed to be the taxable
invested or deposited in mode mentioned in Sec. | income of the previous year in which it so ceases to be

11(5) so invested.
When income so set aside is credited or paid to — Suchincome shall be deemed to be the taxable income
« any registered trust/institution; or of the previous year in which it is so credited or paid.

e to any fund, institution, trust, any university, other
educational institution, any hospital or other
medical institution referred to in Sec.10(23C)(iv),
(v), (vi) or (via)

Taxpoint: In case the trust or institution, which has accumulated its income, is dissolved, the Assessing Officer may
allow application of such income in payment to another registered trust or institution u/s 10(23C)(iv). (v), (vi), (via)
in the year in which such trust or institution was dissolved.

Tax Treatment of Capital Gains on transfer of Capital Assets

Capital gain arises on transfer of ‘property held under frust for charitable purpose’ shall be eligible for exemption
if the consideration or part thereof is applied in acquisition of new property. Such amount applied in acquiring the
new capital assets shall be held as part of the corpus of the trust. Exemption shall be as per the following table:
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Property transferred

Amount to be applied

Exemption

held under trust in part only for
such purposes

Capital asset being property | The net sale consideration. Entire Capital gain

held under trust for charitable | only o part of the net sale | [[Amount so utilised) - (the cost of

purpose. consideration acquisition and cost of improvement of the
fransferred asset)]

Capital asset, being property | The net sale consideration The proportionate amount of the capital

gain.

consideration

Only a part of the net sale

Proportionate amount of -
[(Amount so ufilised) — (the cost of the
fransferred asset)]

Notes: Proportionate amount is calculated having regard to the
applicable to charitable purpose bears to the whole of income from such property.

proportion, which the amount of income

Registration of Trust [Sec.12A & 12AB]

The person in receipt of the income has made an application in the prescribed form and manner to the Principal
Commissioner or Commissioner, for registration of the trust or institution u/s 12AB:

S.No.

Case

Time limit

i Where the trust or instfitution is already registered

Within 3 months from the 1st day of April, 2021

ii Where the trust or institution is registered u/s 12AB
and the period of the said registration is due to
expire

At least 6 months prior to expiry of the said period

iili Where the frust orinstitution has been provisionally
registered

At least 6 months prior to expiry of period of
the provisional registration or within 6 months of
commencement of its activities, whichever is earlier

iv Where registration of the tfrust or institution has

become inoperative due to sec. 11(7)

At least 6 months prior to the commencement of the
assessment year from which the said registration is
sought to be made operative

v Where the trust or institution has adopted or
undertaken modifications of the objects which
do not conform to the conditions of registration

Within a period of 30 days from the date of the said
adoption or modification

vi In any other case

At least 1 month prior to the commencement of the
previous year relevant to the assessment year from
which the said registration is sought

Taxpoint

¢

Where registration has been granted to the frust or instfitution, then, the provisions of sec. 11 and 12 shall
apply in respect of any income derived from property held under trust of any assessment year preceding the
aforesaid assessment year, for which assessment proceedings are pending before the Assessing Officer as on
the date of such registration and the objects and activities of such trust or institution remain the same for such

preceding assessment year.

No action u/s 147 shall be taken by the Assessing Officer in case of such trust or institution for any assessment
year preceding the aforesaid assessment year only for non-registration of such trust or institution for the said

assessment year.

However, aforesaid benefits are not available in case of any trust or institution which was refused registration
or the registration granted fo it was cancelled at any time
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On receipt of an application u/s 12A, the Principal Commissioner or Commissioner shall:

In case of existing frust covered in S. | Pass an order within 3 months from the end of the month in which the

B.

A.

No. i of the above table application was received, in writing registering the frust or institution
for a period of 5 years and send a copy of such order to the trust or
institution.

Cases covered in S. No. i fo v of the | a. call for such documents or information from the trust or institution or

above table make such inquiries as he thinks necessary in order to safisfy himself

about:
A. the genuineness of activities of the trust or institution; and

b. aftersatisfying himself about the objects of the frust or institution and
the genuineness of its activities and compliance of the requirements:

and send a copy of such order to the trust or institution.

the compliance of such requirements of any other law for the
fime being in force by the frust or institution as are material for
the purpose of achieving its objects;

pass an order, within 6 months from the end of the month in
which the application was received, in writing registering the
frust or institution for a period of 5 years; or

if he is not so safisfied, pass an order in writing rejecting such
application and also cancelling its registration after affording a
reasonable opportunity of being heard;

Cases covered in S. No. vi of the | Pass an

above table application was received, in writing provisionally registering the trust or
institution for a period of 3 years from the assessment year from which
the registration is sought, and send a copy of such order to the trust or
institution.

order, within 1 month from the end of the month in which the

Taxpoint: A refusal-order shall not be passed unless the applicant has been given a reasonable opportunity of

being heard.

Cancellation of Registration

In the following situation, the Principal Commissioner or Commissioner shall pass an order in writing cancelling the
registration of such trust after giving a reasonable opportunity of being heard:

Case 1

Case 2

Where a frust or an instfitution has been granted
registration and subsequently the Principal
Commissioner or Commissioner is satisfied that
the activities of such trust or institution are -

e nof genuine; or

e not being carried out in accordance with
the objects of the trust or institution.

Where registration of a frust or an instfitution has been granted
and subsequently, it is noticed that:

the activities of the trust or the institution are being carried
out in a manner that the provisions of sec. 11 and 12 do not
apply to exclude either whole or any part of the income
of such trust or institution due to operation of sec. 13(1); or

the trust or institution has not complied with the requirement
of any other law and the order, direction or decree, by
whatever name called, holding that such non-compliance
has occurred, has either not been disputed or has attained
finality.
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Forfeiture of Exemption [Sec.13]
Nothing contained in section 11 [or section 12] shall operate in respect of —

» Income for private purposes: Any part of the income from the property held under a trust for private religious
purposes, which does not ensure for the benefit of the public.

» Income for the benefit of particular religious community: in the case of a trust for charitable purposes or a
charitable institution created or established after the commencement of this Act, any income thereof if the
trust or institution is created or established for the benefit of any particular religious community or caste.

» Funds are not invested in securities/deposits as per sec.11(5). It is to be noted that holding shares in a public
sector company would not disqualify the trust from claiming exemption.

» Income applied for the benefit of Interested person: in the case of a trust for charitable or religious purposes,
any income thereof:

¢ if such trust or institution has been created or established after the commencement of this Act and under
the terms of the trust, any part of such income ensures, directly or indirectly for the benefit of interested
person

+ if any part of such income or any property of the frust or the institution (whenever created or established)
is during the previous year used or applied, directly or indirectly for the benefit of any interested person?.

Note: The above provision shall not apply to a trust or institution created or established before the commencement
of this Act, fo any use or application, whether directly or indirectly, of any part of such income or any property of
the frust or institution for the benefit of any Interested person, if such use or application is by way of compliance
with a mandatory term of the frust or a mandatory rule governing the institution

#Income applied for the benefit of interested persons
Interested person: Following are the interested persons -
e Author: The author of the trust or the founder of the institution.

¢ Contributory: Any person whose total contribution up to the end of the relevant previous year to the frust/
institution exceeds X 50,000.

* Trustee: Any frustee of the trust or manager (by whatever name called) of the insfitution.

¢ Relatives of Author / Contributory / Trustee: Any relative of any such author, founder, person, member, trustee
or manager as aforesaid.

Note: Where an HUF is the author, founder or any member of such HUF.
e Other: Any concern in which any of the above-referred person has a substantial interest.

Income applied for the benefit of interested persons: Income or the property of the trust or any part of such income
or property shall be deemed to have been used or applied for the benefit of a person —

(a) If any part of the income or property of the frust or institution is lent to any interested person for any period
during the previous year without either adequate security or adequate interest or both;

(o) If any land, building or other property of the trust or institution is made available for the use of any interested
person, for any period during the previous year without charging adequate rent or other compensation;

(c) If any amount is paid by way of salary, allowance or otherwise during the previous year to any interested
person and the amount so paid is in excess of what may be reasonably paid for such services;

(d) If the services of the frust or institution are made available to any interested person during the previous year
without adequate remuneration or other compensation;

(e) Ifanyshare, security or other property is purchased by or on behalf of the trust or institution from any interested
person during the previous year for consideration which is more than adequate;
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If any share, security or other property is sold by or on behalf of the trust or institution to any interested person
during the previous year for consideration which is less than adequate;

If any income or property of the trust or institution is diverted during the previous yearin favour of any interested
person.

1.8 LOCAL AUTHORITY

Local authority means -

a.
b.
C.

d.

Panchayat; or
Municipality; or
Municipal Committee and District Board; or

Cantonment Board.

Exemption u/s 10(20)

Following income of a local authority is exempt u/s 10(20):

a.

b.

0

e.

Income chargeable under the head ‘Income from house property’;
Income chargeable under the head 'Capital gains’;
Income chargeable under the head ‘Income from other sources’;

Income from the supply of commodities (other than water or electricity) or services, within its own jurisdiction
(territorial area);

Income from the supply of water services or electricity within or outside its jurisdiction.

Income derived from the supply of commodity or service other than water and electricity outside its own jurisdiction
is only taxable income. Tax rate is 30% + Surcharge @ 12% (if fotal income exceeds X 1 crore and subject to
marginal relief) + Cess

1.9 MUTUAL CONCERNS

¢

¢

50

No one can trade with himself or make income out of himself

A mutual association arises where persons forming a group associate fogether with a common object
and contribute monies for achieving that object and divide the surplus amongst themselves. The cardinal
requirement in the case of mutual association is that all the contributors to the fund must be entitled to
parficipate in the surplus and vice versa.

The participation in the surplus need not be immediate but it may assume the shape of a reduction in the
future contribution or a division of surplus on dissolution. Further, it is not necessary that the surplus should be
returned to every member in pro-rata basis.

It does not make any difference whether the persons joining fogether form an association or incorporate a
company.

Where there is mutudlity, the fact that some members alone take advantage of the mutual enterprise would
not affect the character of mutual association.

A mutual association may carry on non-mutual activity, but exemption is available only to the surplus arising
out of mutual activity.

However, the Act provides for assessment of income (from mutual activity) of mutual concern in the following
cases:
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shie
¢ Where the mutual concern is a mutualinsurance society and the income is derived from the carrying on of any
business of insurance [Sec. 44 read with sec. 2(24)(vii)]

¢ Where the mutual concernis a tfrade, professional or similar association and the income is derived from specific
service performed for its member [Sec. 28(iii) read with sec. 44A]

* Specific service fo its member means some tangible benefits which would not available to them unless
they pay the specific fees charged for such special benefits [CIT -vs.- Calcutta Stock Exchange Association
Ltd. (SC)] Hence, entrance fees is not for specific service, it is not faxable u/s 28(iii).

+ To some extent, co-operative bank [Deduction u/s 80P]
However, it is to be noted that income derived from non-mutual activity is taxable.

Trade and professional association [Sec. 44A]

A frade association is an association of tradesmen, businessmen or manufacturers for the protection and
advancement of their common interest. It is different from frading association [CIT vs Royal Western India Turf Club
Ltd. (SC)]

Where income from a particular source is not chargeable to tax, aloss from such source cannot be set off against
income chargeable to tax. Sec. 44A provides an exception to this general rule which is as follow:

» Where the amount received during a previous year by any frade, professional or similar associafion [other
than an association or institution referred in sec. 10(23A)] from its members, whether by way of subscription or
otherwise (not being remuneration received for rendering any specific services to such members) falls short of
the expenditure incurred by such association during that previous year (not being expenditure deductible in
computing the income under any other provision of this Act and not being in the nature of capital expenditure)
solely for the purposes of protection or advancement of the common interests of its members, the amount so
fallen short (hereinafter referred to as deficiency) shall be allowed as a deduction in computing the income
of the association assessable for the relevant assessment year under the head “Profits and gains of business or
profession” and if there is no income assessable under that head or the deficiency allowable exceeds such
income, the whole or the balance of the deficiency, as the case may be, shall be allowed as a deduction in
computing the income of the association assessable for the relevant assessment year under any other head.

¢ Sec. 44A is exception of the rule that loss of un-assessable business cannot be adjusted with assessed
income.

¢+ In computing the income of the association for the relevant assessment year effect shall first be given to
any other provision of this Act under which any allowance or loss in respect of any earlier assessment year
is carried forward and set off against the income for the relevant assessment year.

¢+ The amount of deficiency to be allowed as a deduction under this section shall in no case exceed % of
the total income of the association as computed before making any allowance under this section.

+ This section applies only to that trade, professional or similar association the income of which or any part
thereof is not distributed to its members except as grants to any association or institution affiliated to it.

Illustration 18.

A is an association governed by the provisions of sec. 44A of the Income-tax Act. The subscription receipts for the
year ended 31st March, 2021 were X 60,000. The expenditure in the normal course of its activities was ¥ 85,000. Its
other income taxable under the Act works out to ¥ 75,000. On these facts, you are consulted as to:

a. How A's taxable income will be determined for assessment year 2021-22.
b. Incase the association did not have the otherincome taxable will there be any difference in the computation

of itsincome?
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Solution:

Computation of total income

Particulars Amount
Other Income 75,000
Less: Deficiency (Note 1) 25,000
Total Income 50,000
Note 1: Calculation of deficiency
Particulars Amount
Subscription received 60,000
Less: Expenditure 85,000
Deficiency 25,000
Maximum deficiency can be set off against other income is lower of the following:
a. Actual Deficiency i.e. ¥ 25,000
b. 50% of otherincome i.e., ¥ 37,500 being 50% of ¥ 75,000

In case, association do not have any other faxable income, then the total income shall be nil and the deficiency
of X 25,000 shall not be carried forward.

Income of professional institutions [Sec. 10(23A)]

Any income (other than income chargeable under the head “Income from house property” or any income
received for rendering any specific services orincome by way of interest or dividends derived from its investments)
of professional association shall be exempt provided -

a. Such association or institution is established in India having as its object the control, supervision, regulation
or encouragement of the profession of law, medicine, accountancy, engineering or architecture or other
specified profession;

b. Such association or institution applies its income, or accumulates it for application, solely to the objects for
which it is established; and

c. The association or institution is approved by the Central Government.

Clubs

Social clubs are not trade association hence sec. 28(iii) is not applicable on it. It would be governed by general
principle of mutuality. Excess over expenditure received by club from the facilities extended to members as part
of advantages attached to such membership shall not be chargeable to tax on the principle of mutuality. [CIT
-vs.- Bankipur Club Ltd. (SC)] However, it is to be noted that income derived from non-mutual activity is taxable.

Insurance Business

The profits and gains of any business of insurance, including any such business carried on by a mutual insurance
company or by a co-operative society, shall be computed in accordance with the rules contained in the First
Schedule of the Income Tax Act, 1961 [Sec. 44]

A. Life Insurance Business

¢+ Inthe case of a person who carries on or at any time in the previous year carried on life insurance business,
the profits and gains of such person from that business shall be computed separately from his profits and
gains from any other business.
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¢+ The profits and gains of life insurance business shall be taken to be the annual average of the surplus
arrived at by adjusting the surplus or deficit disclosed by the acturial valuation made in accordance with
the Insurance Act, 1938.

¢ Taxon profits and gains of life insurance business [Sec. 115B]

Where the total income of an assessee includes any profits and gains from life insurance business, the
income-tax payable shall be the aggregate of:

(i) the amount of income-tax calculated on the amount of profits and gains of the life insurance business
included in the total income @ 12.5%; and

(i) the amount of income-tax with which the assessee would have been chargeable had the total
income of the assessee been reduced by the amount of profits and gains of the life insurance business.

¢ The provision of sec. 115JB (i.e., MAT provisions) shall not apply to any income accruing or arising to a
company from life insurance business.
B. Otherinsurance business

The profits and gains of any business of insurance other than life insurance shall be taken to be the balance of
the profits disclosed by the annual accounts, copies of which are required under the Insurance Act, 1938, fo be
furnished to the Confroller of Insurance, subject to the following adjustments:

¢ Any expenditure or allowance disallowed u/s 30 to 43B;

¢ Any gain orloss on realisation of investments shall be added or deducted, as the case may be, if such gain or
loss is not credited or debited to the profit and loss account;

¢ Any provision for diminution in the value of investment debited to the profit and loss account, shall be added
back

¢ Amount carried over to areserve for unexpired risks shall be allowed as a deduction. As perrule éE, any business
of insurance other than life insurance, the amount carried over to a reserve for unexpired risks (including any
amount carried over to any additional reserve) shall not exceed:

Nature of insurance Ceiling

Fire insurance or engineering insurance and which | 100% of the net premium income of such business of
provides insurance for terrorism risks the previous year

Fire insurance or miscellaneous insurance other than | 50% of the net premium income of such business of the
above previous year

Marine insurance 100% of the net premium income of such business of
the previous year.

¢ Net premium income means the amount of premium received as reduced by the amount of reinsurance
premium paid during the relevant previous year.

* Marine insurance includes the Export Credit Insurance.

C. Non-resident Person carrying of insurance business

The profits and gains of the branches in India of a person not resident in India and carrying on any business of
insurance shall be calculated on the basis of reliable data available in respect of such activity. However, in the
absence of reliable data, profit may be deemed to be that proportion of the world income of such person, which
corresponds to the proportion, which his premium income derived from India bears to his total premium income.
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Study Note - 2
NON-RESIDENT B

This Study Note includes

2.1
2.2
23
2.4
2.5
2.6
27
2.8
2.9
2.10
2.11
2.12
2.13
2.14

Computation of Income on Presumptive Basis

Capital Gain on transfer of Shares/Debentures by a Non-resident [First proviso to Sec. 48 and rule 115A]
TDS on Payment to Non-resident Sportsman or Sports Associations [Sec. 194E]
TDS on Interest from Infrastructure Debt Fund [Sec. 194LB]

TDS on Certain Income from Units of a Business Trust [Sec. 194LBA] Amended

TDS on Income of Units of Investment Fund [Sec. 194LBB]

TDS on Income from Investment in Securitization Fund [Sec. 194LBC]

TDS on Interest to Non-resident [Sec. 194LC] Amended

Income by way of Interest on Certain Bonds, Govt. Securities [Sec. 194LD]
TDS on Other Sums payable to Non-resident [Sec. 195]

TDS on Income from Units [Sec. 194B]

TDS on Income from Foreign Currency Bonds or GDR [Sec. 1946C]

TDS on Income of Fll from Securities [Sec. 196D]

Recovery of Tax

Non-Resident

“Non-resident” means a person who is not a “resident”, and for the purposes of sections 92, 93 and 168, includes
a person who is not ordinarily resident within the meaning of sec. 6(6) - [Sec. 2(30)]

Residential Status

Assessee Condition to be a Resident Condition to be an Ordinarily resident
Assessee satisfies any one condition of sec. 6(1) | Assessee satisfies both the conditions of
i.e. sec. 6(6)
a) HeisinIndiain the previous year for a period | a) He has beenresidentinIndiain atleast
of 182 days or more; or 2 out of 10 previous years immediately
b) He is in India for a period of 60 days or more preceding the relevant previous year;
during the previous year and 365 days or and
more during 4 previous years immediately | b) He has resided in India for a period
preceding the relevant previous year. of 730 days or more during 7 previous
Individual Exceptions years immediately preceding the

. " . relevant previous year.
A. In the following cases, condition (ii) of sec. P Y

6(1) [i.e.sec. 6(1)(c)] is irelevant:

1. An Indian citizen, who leaves India
during the previous year for employment
purpose.

2. AnlIndian citizen, who leaves India during
the previous year as a member of crew
of an Indian ship.
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B. Anindividual shall be deemed to be resident
in Indiq, if following conditions are satisfied

a. He is a citizen of India

b. His total income, other than the income
from foreign sources, exceeds X 15 lakhs
during the previous year;

c. He is not safisfying any of the basic
conditions given u/s 6(1) [i.e., 182 days or
60 days + 365 days]; and

d. He is not liable to tax in any other country
or territory by reason of his domicile or
residence or any other criteria of similar
nature. [Sec. 6(1A)]

C. In case of an Indian citizen or a person of
Indian origin comes on a visit to India during
the previous year, modified condition (ii) of
sec. 6(1) is applicable:

Case Modified condition (ii)
of sec. 6(1)

His total income, | He is in India for a
other than the | period of 120 days or

income from | more (but less than
foreign sources', | 182 days) during the
exceeds I15 | previous year and
lakhs during the | for 365 or more days
previous year during 4  previous

years immediately

preceding the

relevant previous year

His total income, | He is in India for a
other than the | period of 182 days
income from | or more during the
foreign sources, | previous year and
does not exceed | for 365 or more days
%15 lakhs during | during 4  previous
the previous year | years immediately
preceding the
relevant previous year

Exceptions

A. An individual shall be deemed to be
resident but not ordinarily resident
in India, if following conditions are
satisfied:

a. Heis a citizen of India

b. His total income, other than the

income from foreign sources,
exceeds T 15 lakhs during the
previous year; and

. He is not liable to tax in any other

country or territory by reason of
his domicile or residence or any
other criteria of similar nature.

He is deemed to be resident in
India u/s 6(1A).

B. An individual shall be deemed to be
resident but not ordinarily resident
in India, if following conditions are

satisfied:

a. Heis an Indian citizen or a person
of Indian origin.

b. He comeson a visit to India during
the previous year

c. His total income, other than the
income from foreign sources,
exceeds %15 lakhs during the
previous year

d. He is in India for a period of 120

days or more (but less than 182
days) during the previous year
and for 365 or more days during
4 previous years immediately
preceding the relevant previous
year

HUF

Management is wholly or partly situated in India

Karta satisfies all conditions of sec. 6(6)

Company

a) Indian Co.

Always resident

b) Other Co. Place of effective management is in India

Firm Management is wholly or partly situated in India
AOP

BOI

Other person

Not applicable
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Non-Resident

Place of effective management

Place of effective management” means a place where key management and commercial decisions that are
necessary for the conduct of the business of an entity as a whole, are in substance made.’ Circular 6/2017 dated
24-01-2017 provides that the process of determination of POEM would be primarily based on the fact as to whether
or not the company is engaged in active business outside India (ABOI).

Particulars POEM
Company is engaged in active business outside India
- If the majority meetings of the board of directors of the company are held outside India Outside India
- If Board of directors of the company are standing aside and not exercising their powers of In India

management and such powers are being exercised by either the holding company or any
other person (s) resident in India

Company is not engaged in active business outside India then following are required to be ascertained:

1. The person(s) who actually make the key management and commercial decision for conduct of the
company'’s business as a whole

2. Place where these decisions are in fact being made

If such place is in India In India

Taxpoint
» A company shall be said to be engaged in “active business outside India” if
(a) the passive income is not more than 50% of its total income; and
(b) the passive income is less than 50% of its total assets are situated in India; and

(c) the passive income is less than 50% of total number of employees are situated in India or are resident in
India; and

(d) the payroll expenses incurred on such employees is less than 50% of its total payroll expenditure.

» Passive income of a company shall be aggregate of:

()  income from the fransactions where both the purchase and sale of goods is from / to its associated
enterprises; and

(i) income by way of royalty, dividend, capital gains, interest (except for banking company or public
financial institution) or rental income;

Clarification related to guidelines for establishing ‘Place of Effective Management’ (PoEM) in India [Circular 25/2017
dated 23-10-2017]

Guiding Principles for determination of POEM of a company were issued on 24th January, 2017 vide Circular No.
06 of 2017. Further, vide Circular No. 08 of 2017 dated 23rd February, 2017, it has been clarified that the POEM
provisions shall not apply to a company having turnover or gross receipts of ¥ 50 crore or less in a financial year.

The stakeholders have been raised concern that as per the extant guidelines, POEM may be triggered in cases of
certain multinational companies with regional headquarter structure merely on the ground that certain employees
having multi-country responsibility or oversight over the operations in other countries of the region are working from
India, and consequently, theirincome from operations outside India may be taxed in India.

In this regard, it may be mentioned that Para 7 of the guidelines provides that the place of effective management
in case of a company engaged in active business outside India (ABOI) shall be presumed to be outside India if the
majority meetings of the board of directors (BOD) of the company are held outside India.
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However, Para 7.1 of the guidelines provides that if on the basis of facts and circumstances it is established that
the Board of directors of the company are standing aside and not exercising their powers of management and
such powers are being exercised by either the holding company or any other person(s) resident in India, then the
POEM shall be considered to be in India.

It has also been provided that for this purpose, merely because the BOD follows general and objective principles
of global policy of the group laid down by the parent entity which may be in the field of Pay roll functions,
Accountfing, Human resource (HR) functions, IT infrastructure and network platforms, Supply chain functions,
Routine banking Operational procedures, and not being specific fo any entity or group of entities per se; would
not constitute a case of BOD of companies standing aside.

In view of the above, it is clarified that so long as the Regional Headquarter Operates for subsidiaries/ group
companies in a region within the general and objective principles of global policy of the group laid down by the
parent entity in the field of Pay roll functions, Accounting, HR functions, IT infrastructure and network platforms,
Supply chain functions, Routine banking operational procedures, and not being specific to any entity or group
of entities per se; it would, in itself, not constitute a case of BoD of companies standing aside and such activities
of Regional Headquarter in India alone will not be a basis for establishment of POEM for such subsidiaries/ group
companies.

It is further clarified that the provisions of General Anti-Avoidance Rule contained in Chapter X-A of the Income-
tax Act, 1961 may get triggered in such cases where the above clarification is found fo be used for abusive/
aggressive tax planning.

Clarification on applicability of section 9(1)(i) relating to indirect transfer in case of redemption of share or interest
outside India [Circular No. 28/2017, dated 07-11-2017]

As per sec. 92(1)(i), all income accruing or arising, whether directly or indirectly, through or from any business
connection in India, or through or from any property in India, or through or from any asset or source of income in
India or through the transfer of a capital asseft situate in India, shall be deemed to accrue or arise in India.

Explanation 5 to section 9(1)(i) provides that an asset or a capital asset being any share or interest in a company
or entity registered or incorporated outside India shall be deemed to be and shall always be deemed to have
been situated in Indiqg, if the share or interest derives, directly or indirectly, its value substantially from the assefts
located in India.

Concerns were raised by investment funds, including private equity funds and venture capital funds that on
account of the extant indirect transfer provisions in the Act, non-resident investment funds investing in India, which
are set up as multi-tier investment structures, suffer multiple taxation of the same income at the time of subsequent
redemption or buyback. Such taxability arises firstly at the level of the fund in India on its short term capital gain/
business income and then at every upper level of investment in the fund chain on subsequent redemption or
buyback.

Vide Finance Act, 2017, Category | and Category Il FPIs have already been exempted from indirect fransfer
provisions of the Act through insertion of proviso fo Explanation 5 to section 9(1)(i) of the Act, with effect from
01.04.2015.

There could be situations in multi-tiered investment structures, where interest or share held indirectly by a non-
resident in an Investment Fund or a Venture Capital Company or a Venture Capital Fund (hereinafter referred
to as ‘specified funds’), is redeemed in an upstream entity outside India in consequence of transfer of shares or
securities held in India by the specified funds, the income of which have been subject to tax in India. In such cases,
application of indirect transfer provisions on redemption of share or interest in the upstream entity may lead to
multiple taxation of the same income. In respect of Category | and Category Il FPIs though, such multiple taxation
will not take place on account of the insertion of proviso to Explanation 5 to section 9(1) (i) of the Act, vide Finance
Act, 2017.
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In order to address this concern, the CBDT has clarified that the provisions of section 9(1)(i) read with Explanation
5, shall not apply in respect of income accruing or arising to a non-resident on account of redemption or buyback
of its share or interest held indirectly (i.e. through upstream entities registered or incorporated outside India) in the
specified funds (namely, investment funds, venture capital company and venture capital funds) if such income
accrues or arises from or in consequence of fransfer of shares or securities held in India by the specified funds and
such income is chargeable to tax in India.

However, the above benefit shall be applicable only in those cases where the proceeds of redemption or buyback
arising to the non-resident do not exceed the pro-rata share of the non-resident in the total consideration realized
by the specified funds from the said transfer of shares or securities in India. It is further clarified that a non-resident
investing directly in the specified funds shall continue to be taxed as per the extant provisions of the Act.

Foreign company said to be resident in India [Sec. 115JH]
Where,
(i) aforeign company is said to be resident in India in any previous year; and

(i) such foreign company has not been resident in India in any of the previous years preceding the said previous
year,

then, the provisions relating to the computation of total income, treatment of unabsorbed depreciation, set off
or carry forward and set off of losses, collection and recovery and special provisions relafing to avoidance of tax
shall apply with such exceptions, modifications and adaptations as may be specified in notification' issued by the
Government for the said previous year.

Consequences when such company fails to comply with the conditions

» Where, in a previous year, any benefit, exemption or relief has been claimed and granted to the foreign
company and, subsequently, there is failure to comply with any of the conditions specified in the nofification,
then,:

(i) such benefit, exemption or relief shall be deemed to have been wrongly allowed;

(i) the Assessing Officer may, notwithstanding anything contained in this Act, re-compute the total income
of the assessee for the said previous year and make the necessary amendment as if the exceptions,
modifications and adaptations did not apply; and

(iii) the provisions of sec. 154 shall, so far as may be, apply thereto and the period of 4 years specified therein
being reckoned from the end of the previous year in which the failure to comply with the conditions takes
place.

Other Point

» Where the determination regarding foreign company to be resident in India has been made in the assessment
proceedings relevant to any previous year, then the provisions shall also apply in respect of any other previous
year, succeeding such previous year, if the foreign company is resident in India in that previous year and the
previous year ends on or before the date on which such assessment proceeding is completed.

' Notification No. 29/2018 dated 22/06/2018
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2.1 COMPUTATION OF INCOME ON PRESEUMPTIVE BASIS

Shipping Business in the case of Non-residents [Sec. 44B]

Applicable to | All non-resident assesse

Condition Assessee must be engaged in the business of operation of ships.
Estimated Income taxable under the head “Profits & gains of business or profession” from such business
income shall be estimated at 7.5% of the amount being aggregate of the following:

1. The amount paid or payable (whether in or out of India) to the assessee (or to any person
on his behalf) on account of the carriage of passengers, livestock, mail or goods shipped
at any port in India; and

2. The amountreceived or deemed to be received in India by or on behalf of the assessee on
account of the carriage of passengers, livestock, mail or goods shipped at any port outside
India.

Notes: The amount paid or payable or received or deemed to be received, as the case may be, shall also
include demurrage charges or handling charges or any other amount of similar nature.

Special procedure for Shipping Business of Non-residents [Sec. 172]

Applicable to

The section is applicable for the purpose of the levy and recovery of tax in the case of any ship, belonging to or
chartered by a non-resident, which carries passengers, livestock, mail or goods shipped at a port in India.

Deemed Income

Where such a ship carries passengers, livestock, mail or goods shipped at a port in India, 7'/,% of the amount paid
or payable on account of such carriage to the owner or the charterer or to any person on his behalf, whether
that amount is paid or payable in or out of India, shall be deemed o be income accruing in India to the owner or
charterer on account of such carriage.

Computation of Tax

e Before the departure from any port in India of any such ship, the master of the ship shall prepare and furnish
to the Assessing Officer a return of the full amount paid or payable to the owner or charterer or any person on
his behalf, on account of the carriage of all passengers, livestock, mail or goods shipped at that port since the
last arrival of the ship thereat.

* However, where the AQ is safisfied that it is not possible for the master of the ship to furnish such return before the
departure of the ship from the port and provided the master of the ship has made satisfactory arrangements
for the filing of the return and payment of the tax by any other person on his behalf, the Assessing Officer may,
if the return is filed within 30 days of the departure of the ship, deem the filing of the return by the person so
authorised by the master as sufficient compliance.

¢ Onreceipt of the return, the Assessing Officer shall assess such income and determine the sum payable as tax
thereon at the rate or rates in force applicable to the total income of a company which has not made the
arrangements referred to in sec. 194 (i.e. foreign company) and such sum shall be payable by the master of
the ship.

* For this purpose, the Assessing Officer may call for such accounts or documents as he may require.
¢ No order assessing the income and determining the sum of tax payable thereon shall be made after the expiry

of 9 months from the end of the financial year in which the return is furnished.
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Other Provisions

> Option to claim that assessment shall be made: The owner or charterer of a ship has option to claim before
the expiry of the assessment year relevant to the previous year in which the date of departure of the ship from
the Indian port falls, that an assessment be made of his total income of the previous year and the tax payable
on the basis thereof be determined in accordance with the other provisions of this Act. If he so claims, any
payment made u/s 172 shall be treated as advance tax and the difference between the sum so paid and the
amount of tax found payable by him on such assessment shall be paid by him or refunded to him, as the case
may be [Sec. 172(7)]

» The ship which leaves the Indian port and only casually visits the Indian port is covered by sec. 172 and
those who do regular shipping business are covered by sec. 44B [V.M. Salgaocar & Brother Ltd. -vs.- Deputy
Confroller [1991] 187 ITR 381 (Kar.)]

Profits & Gains in connection with the Business of Exploration, etc. of Mineral Oils [Sec. 44BB]

Applicable to Non-resident assessee

Assessee must be engaged in the business of -

e Providing services or facilities in connection with; or

* Supplying plant' and machinery on hire, used or to be used in,
Conditions - the prospecting for, or extraction or production of, mineral oils2.

Plant includes ships, aircraft, vehicles, driling units, scientific apparatus and equipment,
used for the purpose of the said business

2 Mineral oil includes petroleum and natural gas.

A sum equal to 10% of the aggregate of the following amount shall be deemed to be the
profits and gains of such business chargeable o tax -

 The amount paid or payable (whether in or out of India) to the assessee (or to any
person on his behalf) on account of the provision of services and facilifies in connection
with, or supply of plant and machinery on hire used, or to be used, in the prospecting

Estimated income . . . S .
for, or extraction or production of, mineral oils in India; and

e The amountreceived or deemed o be received in India by or on behalf of the assessee
on account of the provision of services and facilities in connection with, or supply of
plant and machinery on hire used, or fo be used, in the prospecting for, or extraction or
production of, mineral oils outside India.

An assessee may claim lower profits and gains if he keeps and maintains books of account
Assessee may as per sec. 44AA and gefts his accounts audited and furnishes the report u/s 44AB and
claim lower profit | thereupon the Assessing Officer shall proceed to make an assessment of the total income
of the assessee u/s 143(3) & determine the sum payable by, or refundable to, the assessee

Profits and Gains of the Business of Operation of Aircraft [Sec. 44BBA]

Applicable to All non-resident assessee.

Condition Assessee must be engaged in the business of operation of aircraft.

Income of such business shall be estimated at 5% of the aggregate of the following -

* The amount paid or payable (whether in or out of India) to the assessee (or to any
person on his behalf) on account of the carriage of passengers, livestock, mail or goods
Estimated income from any place in India; and

¢ The amount received or deemed to be received in India by or on behalf of the assessee
on account of the carriage of passengers, livestock, mail or goods from any place
outside India.
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llustration 1.

USA Airlines incorporated as a company in USA operates its fights to India and vice versa during the year 2020-21
and collects charges of ¥ 150 lakh for carriage of passengers and cargo out of which X 90 lakh were received in US
Dollars for the passenger fare booked from New York to Mumbai. The total expenses for the year on operation of
such flights were ¥ 195 lakh. Income chargeable to tax of the foreign airlines may please be computed.

Solution:

Computation of income of USA Airlines

Particulars Fare booked from Mumbai | Fare booked from New York to Mumbai
to New York whether paid | if paid in India (or deemed If paid
in India or outside India to be received in India) | outside India
Fare T 60 lakh [ 150-% 90] % 90 lakh % 90 lakh
Taxable Income @ 5% of the above ¥ 3,00,000 3 4,50,000 -

Profits and Gains of Foreign Companies engaged in the Business of Civil Construction, etc. in certain Turnkey Power
Projects [Sec. 44BBB]

Applicable to A foreign company
Assessee must be engaged in the business of -
e civil construction; or
e erection of plant or machinery or testing or commissioning thereof,
Condition - in connection with a turnkey power project approved by the Central Government
in this behalf.
Approval issued by the Department of Power in the Ministry of Energy shall be deemed
to be the approval of the Central Government for this section.
Income of such business shall be estimated at 10% of the amount paid or payable
Estimated income (whether in or out of India) to the said assessee (or to any person on his behalf) on
account of such civil construction, erection, testing or commissioning.
An assessee may claim lower profits and gains if he keeps and maintain books of account
. as per sec. 44AA and gets his accounts audited and furnishes the report u/s 44AB and
Assessee may claim .
lower orofit thereupon the Assessing Officer shall proceed to make an assessment of the total
P income of the assessee u/s 143(3) and determine the sum payable by, or refundable to,
the assessee.

Special Provision for Computing Income by way of Royalties, etc. in case of Non-resident [Sec. 44DA]

Applicable to

A non-resident (not being a company) or a foreign company

Conditions

1. Assessee has earned income by way of royalty or fees for technical services received
from the Government or an Indian concern in pursuance of an agreement made with the
Government or the Indian concern;

2. Assessee carries on business in India through a permanent establishment situated therein, or
performs professional services from a fixed place of profession situated therein; and

3. Right, property or contractinrespect of which royalties or fees for technical services are paid
is effectively connected with such permanent establishment or fixed place of profession, as
the case may be.
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Agreement
date

After 31/3/2003

Tax Treatment

Income shall be computed under the head “Profits and gains of business or profession” in
accordance with the provisions of this Act:

Deduction not
permissible

No deduction shall be allowed in respect of -

e any expenditure or allowance which is not wholly and exclusively incurred for the business
of such permanent establishment or fixed place of profession in India; or

e amounts paid (otherwise than towards reimbursement of actual expenses) by the
permanent establishment to its head office or to any of its other offices.

Note: Assessee shall keep and maintain books of account and other documents as per sec. 44AA and get his
accounts audited u/s 44AB and upload one month prior to the due date of filing of the return of income, the
report of such audit in Form 3CE duly signed and verified by chartered accountant.

Deduction of Head Office Expenditure in the case of Non-residents [Sec. 44C]

In case of a non-resident assessee, head office expenditure shall not be allowed (in computing the income
chargeable under the head "Profits and gains of business or profession”) in excess of the higher of the following

amount:

()  anamount equal to 5% of the adjusted total income; or

(i) the amount of so much of the expenditure in the nature of head office expenditure incurred by the assessee
as is aftributable to the business or profession of the assessee in India,

Other Points

» Adjusted total income means the fotal income without giving effect to:

(a) Head-office expenditure u/s 44C; or

(b) Unabsorbed depreciation u/s 32(2); or

(c) The first proviso to sec. 36(1)(ix) i.e. capital expenditure on family planning; or

(d) Any loss carried forward u/s 72 or 73 or 74 or 74A; or
(e) The deductions under Chapter VIA;

» Where the adjusted total income of the assessee is a loss, then (i) shall be computed at the rate of 5% of the
average adjusted total income of the assessee.

» Average adjusted fotal income means average of adjusted total income of 3 assessment years immediately
preceding the relevant assessment year. However, where the total income of the assessee is assessable only
forlast 2 or 1 year(s), then average of last 2 or 1 year(s) shall be considered.

» Head office expenditure means executive and general administration expenditure incurred by the assessee
outside India, including expenditure incurred in respect of:

(a) rent, rates, taxes, repairs or insurance of any premises outside India used for the purposes of the business
or profession;

(b) salary, wages, annuity, pension, fees, bonus, commission, gratuity, perquisites or profits in lieu of or in
addition fo salary, whether paid or allowed to any employee or other person employed in, or managing
the affairs of, any office outside India;

(c) ftraveling by any employee or other person employed in, or managing the affairs of, any office outside
India; and

(d) such other matters connected with executive and general administration as may be prescribed.
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2.2 CAPITAL GAIN ON TRANSFER OF SHARES / DEBENTURES BY A NON-RESIDENT [FIRST PROVISO TO SEC. 48
AND RULE 115A]

Applicable on
A non-resident assessee (not being an assessee covered u/s 115AC and 115AD)
Nature of asset

Capital assets whether long-term or short term being shares in, or debentures of an Indian company acquired by
utilizing foreign currency

Taxpoint:

e The provision shall also be applicable in respect of capital gains accruing or arising on fransfer of shares in, or
debentures of, an Indian company, acquired through reinvestment.

* The asset may be a short-term or long-term capital asset.

* The above provision is not applicable to units of UTI and Mutual Funds.
Procedure

Capital gain on transfer of above asset shall be computed as under:

e Cost of acquisition, expenditure on transfer and the sale consideration shall be converted into the same
foreign currency as was initially ufilized in the purchase of the shares or debentures; and

e Capital gains (computed in such foreign currency) shall be reconverted into Indian currency.
Taxpoint:

* Benefit of indexation shall not be available in case of above transfer.

¢ The method of computation is mandatory and not optional.

¢ Capital gain shall be determined as under:

Step Conversion of Particulars Conversion rate

Find sale consideration in Indian
1 Sale consideration currency and convert it info foreign
currency

At average exchange rafe' on the
date of transfer

Find expenditure on transferin Indian | At average exchange rate on the
2 Expenditure on fransfer | currency and convert it info foreign | date of transfer (not on the date when
currency expenditure was incurred)

Find cost of acquisition in Indian At average exchange rafe on the date

3 Cost of acquisition currency and convert it info foreign e
of acquisition.
currency
Capital gain in foreign .

4 currency Step 1 -Step 2-Step 3 Not applicable
Capital gain so calculated (in step

5 Taxable Capital gain 4) will be reconverted into Indian | At buying rate? on the date of transfer
currency

1. Average exchange rate: It is the average of the telegraphic transfer buying rate and telegraphic transfer
selling rate.

2. Buying Rate: It is telegraphic fransfer buying rate of such currency.

Telegraphic transfer buying/selling rate in relation to a foreign currency is a rate of exchange adopted by the
State Bank of India for purchasing/selling such currency where such currency is made available by that bank
through telegraphic fransfer.
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lllustration 2.

Anthony, a non-resident Indian, acquired 1,000 shares in A Ltd. (an Indian Company) for % 20,000 by utilizing foreign
currency ($) on 18/08/2020. On 16/09/2020, Anthony sold such shares for ¥ 45,000 and utilized the proceeds in
acquisition of 500 shares of B Ltd. (an Indian Company) after paying expenditure on transfer on 13/8/2020 X 5,000.
Compute capital gain liability in the previous year 2020-21.

Date S Buying rate US S Selling rate
18/08/2020 45 46
13/08/2020 48 50
16/09/2020 46 48

Solution:

Since the assessee is a non-resident and shares of an Indian company were acquired by ufilizing foreign currency,
hence, first proviso fo sec. 48 and Rule 115A shall be applicable on above transactions.

Computation of capital gain for the A.Y. 2021-22

Particulars Working Rate applied Amount Amount
Sale consideration 345,000/ 47 Av. rate as on 16/09/2020 $957.4
Less: Expenditure on transfer % 5,000/ 47 Av.rate as on 16/09/2020 $106.4
Net Sale consideration $851.0
Less: Cost of acquisition 320,000/ 45.5 Av rate as on 18/08/2020 $439.6
Less: Cost of improvement Nil $439.6
Short term Capital Gain $411.4
Short term capital gain $411.4x3 46 Buying rate as on 16/09/2020 318,924

Special Tax Rate for Long Term Capital Gain in Some Cases [Sec. 112(1)(c)]

Applicable on

Non-resident (not being a company) or a foreign company

Conditions to be satisfied

1. Long-term capital gains shall be arising from the transfer of a capital asset, being unlisted securities or shares
of a company in which the public are substantially interested.

2. Capital gain in respect of such asset shall be computed without giving effect fo the
— first proviso to sec. 48 (computation of capital gain in foreign currency) and

— second proviso to sec. 48 (index benefit).

Special Tax Rate

Such long term capital gain shall be taxable @ 10% (+ surcharge and cess, as applicable).
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Special Provisions in relation to certain income of Non-residents [Sec. 115A to Sec.115AC]Amended

Following table enumerated the provisions relating to sec.115A to 115AC

Sec. 115A(1)(a) 115A(1)(b) 115AB 115AC
Particulars
Applicable on Non-resident Non-resident Overseas financial Non-resident
organization?
Income covered a) Dividends; or Royalty or fees for | Long-term capital | a) Interest on notfified
b) Interest received | technical services | gains arising from foreign currency
from nofified | (other than income | the transfer of units bonds of Indian/
infrastructure | covered u/s | of UTlI or mutual fund public sector
bonds or Govt. or | 44DA) received | specified u/s 10(23D) company
anindianconcern | as per agreement | purchased in foreign | 1) Dividend on GDR
on money entfered with | currency c) LICG arising on
borrowed in | Government or an
. . transfer of such
foreign currency; | Indian concern? on
bonds or Global
or or after 1-4-1976 .
c) Interest of the Depository
Receipts (GDR)
nature and

extent referred
to in sec. 194LC/
194LD/194LBA(2)

Special tax rate 5% or 4% or 10% 10% 10% 10%
(respective rates
referred fo in sec.
194LC or 194LD or

194LBA) / 20% (other

cases)
Allowability of No No Not Applicable No
expenditure u/s 28
to 44C & sec. 57
Deduction under Not available Available Not available Not available
Chapter VIA Exception

Deduction u/s 80LA
can be claimed by a
Unitofaninternational

Financial Services

Centre
Index benefit Not Applicable Not Applicable Not Available Not Available
Requirement to No Yes Yes No

furnish return*

# If total income conisists of such income only and appropriate tax has been deducted from such income

$ Overseas financial organisation means any fund, institution, association or body, whether incorporated or not,
established under the laws of a country outside India, which has entered into an arrangement for investment in
India with any public sector bank or public financial institution or a mutual fund specified u/s 10(23D) and such
arrangement is approved by the Securities and Exchange Board of India.

2 Where such agreement is with an Indian concern, the agreement is approved by the Central Government or where it relates
fo a matter included in the industrial policy, for the fime being in force, of the Government of India, the agreement is in
accordance with that policy
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Special Provisions in relation to certain Income of Non-residents [Sec. 115ACA to Sec.115BBD]

Following table enumerated the provisions relating to sec.115ACA to 115BBD
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Sec. 115ACA 115AD 115BBA(1)(a) 115BBA(1)(b) 115BBD
Particulars
Applicable Resident Specified Fund?® or Foreign Non-resident Non-resident Indian Company
on individual Institutional Investor sportsman or sports
entertainer being association
foreign citizen
Income a) Dividend]|a) Income onsecurities (other | Income by way|Any amount|{D ividend
covered on GDR* of than unit referred fo in sec. | of: guaranfeed|[excluding
an Indian 115AB) a) participation fo be paid [ dividend covered
company(p) STCG or LTCG on transfer in India in any | OF  Payable [ u/s 2(22)(se]] from
engaged of such securities game orsport; | 10 such | specified  foreign
in specified or association for [ company.
knowledge . any game or | snecified  forei
. b) advertise- - | °Peciied  Toreign
based industry ) ment: or sport played in | company meansa
or service* ’ India foreign company
issued as ESOP c) confr.ibuﬂon in which the Indian
b) Long-term of arficles re- company  holds
capital  gains lating to any 26% or more in
on fransfer of game or spo_rt nominal value of
such GDR in_India in the equity share
Newspapers, capital  of the
magazines or company.
journals.
In case of en-
tertainer, any in-
come received or
receivable from
his  performance
in India,
Taxpoint:  Matfch
Referee is not
considered as
sportsmen.
Special tax 10% Interest u/s 194LD 5% 20% 20% 15%
rate
STCG u/s 111A 15%
Other STCG 30%
LTCG® 10%
Other Income 20% (10%
in case of
specified
fund)
Allowability No No No No No
of expendi-
ture u/s 28 to
44C & sec. 57
Deduction v/ Not available Not available Not available Not available No
ch VIA
Index benefit Not Available Not Available Not Applicable | Not Applicable Not Applicable
Requirement Yes Yes No No Yes
to furnish
return*
Others Assessee must be Winning from lottery, cross-word
an employee of puzzles etc. is taxable @ 30% u/s
such company or 115BB
its subsidiary

3 In case of specified fund, the provision of sec. 115AD shall apply only to the extent of income that is attributable to units held
by non-resident (not being a permanent establishment of a non-resident in India) calculated in the prescribed manner.
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@ In case of long-term capital asset referred to in section 112A, income-tax @ 10% shall be calculated on such
income exceeding T 1 lakh.

* Specified knowledge based industry or service means:

a. information technology software; b. information technology service;
c. entertainment service; d. pharmaceutical industry;
e. bio-technology industry; and f. any other specified industry or service

$Global Depository Receipts means any instrument in the form of a depository receipt or certificate (by whatever
name called) created by the Overseas Depository Bank outside India and issued to investors against the issue of:

(i) ordinary shares of issuing company, being a company listed on a recognised stock exchange in India; or

(ii) foreign currency convertible bonds of issuing company

Special Provision in case of Non-resident Indian [Sec.115C to 115-1]

Applicable on

Non-resident Indians deriving —

(a) Income from investment in foreign exchange asset; or
(b) Long-term capital gain on foreign exchange asset.
Taxpoint

» Foreign exchange asset means any specified asset, which the assessee has acquired or purchased with, or
subscribed to, in convertible foreign exchange.

» Specified asset means any of the following —
¢ Shares in Indian company;
e Debenture issued by an Indian company which is not a private company;
* Deposit with an Indian company, which is not a private company;
* Any security of the Central Government; or
* Any nofified asset.
» Investment income means any income derived from a foreign exchange asset.

» Long-term capital gain means income chargeable under the head Capital gains relating to a capital asset,
being a foreign exchange asset, which is not a short-term capital asset.

» Non-resident Indian means an individual, being a citizen of India or a person of Indian origin who is not a
resident.
Special Provision [Sec. 115D]

1. No deduction in respect of any expenditure or allowance is allowed under any provision of this Act in
computing the investment income.

2. No deduction shall be allowed to the assessee u/s 80C to 80U
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Tax on Investment Income and Long-term Capital Gain [Sec. 115E]

Nature of income Rate of tax
Income from investment 20%
Long term capital gain 10%

Exempted Capital Gain [Sec. 115F]

Applicable to
Non-resident Indian (i.e. an individual being a citizen of India or a person of Indian origin who is a non-resident)
Conditions
1. Assessee has transferred any of the following long term capital asset, acquired in convertible foreign exchange:
e Sharesin an Indian company; or
e Debentures of an Indian public limited company; or
e Deposits with an Indian public limited company; or
* Ceniral Government securities.
(hereinafter referred to as original asset)

2. Within 6 months of tfransfer of original asset, the taxpayer has invested the whole or any part of net consideration
in any of the following assets (hereinafter referred to as new asset)

a) Shares in an Indian company; or

b) Debentures of an Indian public limited company; or
c) Deposit with an Indian public limited company; or
d) Central Government securities; or

e) National Savings Certificate VI and Vll issues.

Amount of exemption
Exemption is available to the minimum of the following —
¢ Long term capital gain; or

Long term capital gain x Amount invested in the new asset
Net sale consideration on fransfer of original asset

Withdrawal of exemption

When the new asset acquired by the assessee is transferred or converted intfo money within 3 years from the date
of its acquisition, the capital gains exempted earlier shall be revoked.

On revocation of exemption, benefit availed earlier under this section shall be taxed as long-term capital gain in
the previous year in which such new asset is transferred or converted into money.

Note: Sec. 115F is optional in nature and not mandatory, i.e. an assessee may or may not opt for sec. 115F by giving
a declaration in return of income to this effect. [Sec. 115-]
Return of Income not to be Filed in certain cases [Sec. 115G]

It is not necessary to file return if during the previous year there is no otherincome and tax has been deducted at
source.
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Applicability of Provisions after Becoming Resident [Sec. 115H]

Where a person become assessable as resident in India in any subsequent previous year, he may assessed as
above provisions for that income provided he file a declaration in writing along with his return of income of
subsequent year in this regard.

Non-applicability of Provisions [Sec. 115l]

An assessee may elect not to be governed by this provision for any assessment year by furnishing return of income
for that assessment year u/s 139 declaring therein that the provision of this chapter shall not apply on him for that
assessment year and if he does so, the provisions of this chapter shall not apply on him.

Conversion of an Indian branch of Foreign Company into Subsidiary Indian Company [Sec. 115JG]

Where a foreign company is engaged in the business of banking in India through its branch situated in India and
such branch is converted into a subsidiary company thereof, being an Indian company (hereafter referred to as
an Indian subsidiary company) in accordance with the scheme framed by the Reserve Bank of India (and subject
to the conditions as may be notified by the Central Government), then,

(a) The capital gains arising from such conversion shall not be chargeable to tax in the assessment year relevant
to the previous year in which such conversion takes place.

(b) The provisions of this Act relating to treatment of unabsorbed depreciation, set off or carry forward and set
off of losses, tax credit in respect of tax paid on deemed income relating to certain companies and the
computation of income in the case of the foreign company and the Indian subsidiary company shall apply
with such exceptions, modifications and adaptations as may be specified in that notification.

Consequence of failure fo Comply with any of the Conditions

In case of failure fo comply with any of the conditions specified in the scheme or in the notification, all the provisions
of this Act shall apply to the foreign company and the said Indian subsidiary company without aforesaid benefit,
exemption or relief.

Consequence of failure to Comply with any of the conditions after Claiming Benefit

Where, in a previous year, any benefit, exemption or relief has been claimed and granted to the foreign company
or the Indian subsidiary company and, subsequently, there is failure to comply with any of the conditions specified
in the scheme or in the notification, then:

(a) Such benefit, exemption or relief shall be deemed to have been wrongly allowed;

(o) The Assessing Officer may, notwithstanding anything contained in this Act, re-compute the total income of
the assessee for the said previous year and make the necessary amendment; and

(c) The provisions of sec. 154 shall, so far as may be, apply thereto and the period of 4 years specified in that
section being reckoned from the end of the previous year in which the failure fo comply with the condition
takes place.

Submission of Statement by a Non-resident having Liaison Office [Sec.285]

Every person, being a non-resident having a liaison office in India set up in accordance with the guidelines issued
by the Reserve Bank of India under the Foreign Exchange Management Act, 1999, shall, in respect of its activities
in a financial year, prepare and deliver to the Assessing Officer having jurisdiction, within 60 days from the end of
such financial year, a statement in such form (Form 49C) and containing such particulars as may be prescribed.

Furnishing of report in respect of international group [Sec. 284]

» Every constituent entity resident in India, shall, if it is constituent of an international group, the parent entity
of which is not resident in India, notify the prescribed income-tax authority (herein referred to as prescribed
authority) in the form and manner, on or before such date, as may be prescribed:
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(a) whether it is the alternate reporting entity of the international group; or
(b) the details of the parent entity or the alternate reporting entity, if any, of the international group, and the
country or territory of which the said entities are resident. [Sec. 286(1)]

» Every parent entity or the alternate reporting entity, resident in India, shall, for every reporting accounting year,
in respect of the international group of which it is a constituent, furnish a report, to the prescribed authority
within a period of 12 months from the end of the said reporfing accounting year, in the form and manner as
may be prescribed [Sec. 286(2)]

» The report in respect of an international group shall include:

(a) the aggregate information in respect of the amount of revenue, profit or loss before income-tax, amount
of income-tax paid, amount of income-tax accrued, stated capital, accumulated earnings, number
of employees and tangible assets not being cash or cash equivalents, with regard to each country or
territory in which the group operates;

(b) the details of each constituent entity of the group including the country or territory in which such constituent
entity is incorporated or organised or established and the country or territory where it is resident;

(c) the nature and details of the main business activity or activities of each constituent entity; and
(d) any other information as may be prescribed.

» A constituent entity of an international group, resident in India, other than the entity referred to sec. 286(2),
shall furnish the report, in respect of the international group for a reporting accounting year within prescribed
period, if the parent entity is resident of a country or territory,—

(a) where the parent entity is not obligated to file such report;
(b) with which India does not have an agreement providing for exchange of such report; or

(c) there has been a systemic failure of the country or territory and the said failure has been intfimated by the
prescribed authority to such constituent entity.

» However, if there are more than one such constituent entities of the group, resident in India, the report shall be
furnished by any one constituent entity, if —

(a) the international group has designated such entity to furnish such report on behalf of all the constituent
entities resident in India; and

(b) the information has been conveyed in writing on behalf of the group to the prescribed authority.

> If, an alternate reporting entity of the international group has furnished such report with the tax authority of the
country or territory in which such entity is resident, on or before the date specified by that country or territory
and the following conditions are satisfied then separate report is not required o be furnished:

(a) the report is required to be furnished under the law for the time being in force in the said country or
territory;

(b) the said country or territory has entered into an agreement with India providing for exchange of the said
report;

(c) the prescribed authority has not conveyed any systemic failure in respect of the said country or territory
fo any constituent entity of the group that is resident in India;

(d) the said country or territory has been informed in writing by the constituent entity that it is the alternate
reporting entity on behalf of the international group; and

(e) the prescribed authority has been informed by such entity.

» The prescribed authority may, for the purposes of determining the accuracy of the report furnished by any
reporting entity, by issue of a notice in writing, require the entity to produce such information and document
as may be specified in the notice within 30 days of the date of receipt of the nofice.
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The prescribed authority may, on an application made by such entity, extend the period of thirty days by a
further period not exceeding 30 days.

The provisions of this section shall not apply in respect of an international group for an accounting year, if the
fotal consolidated group revenue, as reflected in the consolidated financial statement for the accounting
year preceding such accounting year does not exceed prescribed amount.

“Accounting Year” means:
a. a previous year, in a case where the parent entity is resident in India; or

b. an annual accounting period, with respect to which the parent entity of the international group
prepares its financial statements under any law for the time being in force or the applicable accounting
standards of the country or territory of which such entity is resident, in any other case.

“Agreement” means a combination of all of the following agreements:
i. an agreement entered info u/s 90 or u/s 90A; and

i. an agreement for exchange of the report referred to in sec. 286(2) and notified by the Central
Government.

“Alternate Reporting Entity” means any constituent entity of the international group that has been designated
by such group, in the place of the parent entity, to furnish the report in the country or territory in which the
said constituent entity is resident on behalf of such group.

“"Constituent Entity” means:

i. any separate entity of an international group that is included in the consolidated financial statement of
the said group for financial reporting purposes, or may be so included for the said purpose, if the equity
share of any entity of the international group were to be listed on a stock exchange;

i. any such entity that is excluded from the consolidated financial statement of the international group
solely on the basis of size or materiality; or

ii. any permanent establishment of any separate business entity of the international group included
in (i) or (ii) [supra], if such business unit prepares a separate financial statement for such permanent
establishment for financial reporting, regulatory, tax reporting or infernal management control purposes;

“Group” includes a parent entity and all the entities in respect of which, for the reason of ownership or
control, a consolidated financial statement for financial reporting purposes,—

i. isrequired to be prepared under any law for the time being in force or the accounting standards of the
counftry or territory of which the parent entity is resident; or

i. would have beenrequired to be prepared had the equity shares of any of the enterprises were listed on
a stock exchange in the country or territory of which the parent entity is resident;

“Consolidated Financial Statement” means the financial statement of an international group in which
the assets, liabilities, income, expenses and cash flows of the parent entity and the constituent entities are
presented as those of a single economic entity.

“International Group” means any group that includes,—
i. two or more enterprises which are resident of different countries or territories; or

i. an enterprise, being a resident of one country or territory, which carries on any business through a
permanent establishment in other countries or territories;

“Parent Enfity” means a constituent entity, of an international group holding, directly or indirectly, an interest
in one or more of the other constituent entities of the international group, such that:

i. itisrequired to prepare a consolidated financial statement under any law for the time being in force or
the accounting standards of the country or territory of which the entity is resident; or

ii. it would have been required to prepare a consolidated financial statement had the equity shares of
any of the enterprises were listed on a stock exchange,
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and, there is no other constituent entity of such group which, due to ownership of any interest, directly or
indirectly, in the first mentioned constituent entity, is required to prepare a consolidated financial statement,
under the circumstances referred to in (i) or (i) [supra], thatincludes the separate financial statement of the
first mentioned constituent entity;

e “Reporting Accounting Year” means the accounting year in respect of which the financial and operational
results are required to be reflected in the report

* “Reporting Entity” means the constituent entity including the parent entity or the alternate reporting entity,
that is required to furnish a report.

e “Systemic Failure” with respect to a country or territory means that the country or territory has an agreement
with India providing for exchange of such report, but—

i. in violation of the said agreement, it has suspended automatic exchange; or

i. has persistently failed to automatically provide to India the report in its possession in respect of any
international group having a constituent entity resident in India.

WITHHOLDING TAX FOR NON-RESIDENT

2.3 TDS ON PAYMENT TO NON-RESIDENT SPORTSMAN OR SPORTS ASSOCIATIONS [SEC. 194E]

Who is responsible to deduct tax: Any person who is responsible to pay the following income -

Payee Income by way of

Sportsman  (including an | 1. Participation in India in any game (excluding card game or gambling) or sport
athlete) or an entertainer | 3 Agvertising

being non-resident foreign
citizen

3. Contribution of articles relating to any game or sports in any newspaper,
magazine or journal.

Sports  association  being | Any game (other than card game) or sports organised in India
non- resident

Rate of TDS: 20% (+ Surcharge + Health & Education Cess)

When tax shall be deducted: At the time of payment or crediting the party whichever is earlier.

2.4 TDS ON INTEREST FROM INFRASTRUCTURE DEBT FUND [SEC. 194LB]

Who is responsible to deduct tax: Any person responsible for paying income by way of interest by an infrastructure
debt fund referred to in sec. 10(47) to a non-resident or a foreign company.

When tax shall be deducted: Af the time of payment or crediting the payee, whichever is earlier.

Rate of TDS: 5% (+ SC + HEC)

2.5 TDS ON CERTAIN INCOME FROM UNITS OF A BUSINESS TRUST [SEC. 194LBA] Amended

Who is responsible to deduct tax: Any business trust distributing income referred to in sec. 115UA [being of the
nature referred to in sec. 10(23FC) or 10(23FCA)] to its unit holder

When tax shall be deducted: Af the time of payment or crediting the payee, whichever is earlier.
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Rate of TDS:
Rate of TDS
Payee Payment referred to in Payment referred to in sec.
sec. 10(23FC) 10(23FCA)
If payment is made to a resident unit holder 10%" 10%
If payment is made fo a unit holder being non-resident Dividend income: 10% 30% + SC + Health &
(not being a company) Other Income: 5% Education Cess
If payment is made to a unit holder being a foreign Dividend income: 10% 40% + SC + Health &
company Other Income: 5% Education Cess
" From 14-05-2020 to 31-03-2021: 7.5%
Other Point

The provision is not applicable in respect of income of the nature referred to in sec. 10(23FC)(b) [i.e., dividend], if
the special purpose vehicle has not exercised the option u/s 115BAA.

2.6 TDS ON INCOME OF UNITS OF INVESTMENT FUND [SEC. 194LBB]

Who is responsible to deduct tax: The person responsible for making the payment of any income, other than
that proportion of income which is of the same nature as income referred to in sec. 10(23FBB), to a unit holder in
respect of units of an investment fund specified in clause (a) of the Explanation 1 to sec. 115UB

When tax shall be deducted: At the time of payment or crediting the payee, whichever is earlier.

Rate of TDS:

Payee Rate of TDS
Resident 10% [From 14-05-2020 to 31-03-2021: 7.5%]
Non-resident (nof being a company) 30%
Foreign Company 40%

Note: Where the payee is a non-resident (not being a company) or a foreign company, deduction shall not be
made in respect of any income that is not chargeable to tax.

Exemption or relaxation from the provision

When the recipient applies to the Assessing Officer in Form 13 and gets a certificate authorising the payer to
deduct tax at lower rate or deduct no tax [Refer sec. 197]

2.7 TDS ON INCOME FROM INVESTMENT IN SECURITIZATION FUND [SEC. 194LBC]

Who is responsible to deduct tax: The person responsible for making the payment to an investor in respect of an
investment in a securitisation trust, being referred to in sec. 115TCA

When tax shall be deducted: At the time of payment or crediting the payee, whichever is earlier.

Rate of TDS:

Payee Rate of TDS
Resident
- Individual or HUF 25% [From 14-05-2020 to 31-03-2021: 18.75%)
- Oftherresident 30% [From 14-05-2020 to 31-03-2021: 22.5%)
Non-Resident
- Foreign Company 40%
- Other than foreign company 30%
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Exemption or relaxation from the provision

When the recipient applies to the Assessing Officer in Form 13 and gefs a certificate authorising the payer to
deduct tax at lower rate or deduct no tax [Refer sec. 197]

2.8 TDS ON INTEREST TO NON-RESIDENT [SEC. 194LC] Amended

Who is responsible to deduct tax: Any Indian company or a business trust* responsible for paying income by way
of interest to a non-resident or a foreign company. Such interest is payable in respect of

1. inrespect of monies borrowed by it in foreign currency from a source outside India:
(a) under aloan agreement at any time on or after 01-07-2012 but before 01-07-2023; or
(b) by way of issue of long-term infrastructure bonds at any time 01-07-2012 but before 01-10-2014; or

(c) by way of issue of any long-term bond including long-term infrastructure bond at 01-10-2014 but before
01-07-2023,

as approved by the Central Government in this behalf; or

2. inrespect of monies borrowed by it from a source outside India by way of issue of rupee denominated bond
before 01-07-2023; or

3. inrespect of monies borrowed by it from a source outside India by way of issue of any long-term bond or rupee
denominated bond on or after 01-04-2020 but before 01-07-2023, which is listed only on a recognised stock
exchange located in any International Financial Services Centre, and

4. to the extent to which such interest does not exceed the amount of interest calculated at the rate approved
by the Central Government in this behalf, having regard to the terms of the loan or the bond and its repayment

When tax shall be deducted: Af the time of payment or crediting the payee, whichever is earlier.
Rate of TDS: 5% (+ SC + Health & Education Cess) [in case of interest mentioned in point 3 above rate of TDS is 4%)]

Note: W.e.f. 01-06-2013, the provisions of section 206AA (i.e. rate of TDS will be 20% in absence of PAN) shall
not apply in respect of payment of interest, on long-term bonds including long term infrastructure bonds (being
referred to in sec. 194LC) to a non-resident, not being a company, or to a foreign company.

2.9 INCOME BY WAY OF INTEREST ON CERTAIN BONDS, GOVT. SECURITIES [SEC. 194LD]

Who is responsible to deduct tax: Any person who is responsible for paying interest (at the rate notified by the
Cenfral Government) to a person being a Foreign Institutional Investor or a Qualified Foreign Investor. Such interest
shall be payable:

a. on or after 01-06-2013 but before 01-07-2023 in respect of the investment made by the payee in:

(i) arupee denominated bond of an Indian company [provided rate of inferest shall not exceed the notified
rate]; or

(i) o Government security;

b. on or after 01-04-2020 but before 01-07-2023 in respect of the investment made by the payee in municipal
debt securities.

When tax shall be deducted: Af the time of payment or crediting the payee, whichever is earlier.

Rate of TDS: 5% (+ SC + Health & Education Cess)

4 "Qualified Foreign Investor” shall have the meaning assigned to it in the Circular No. Cir/IMD/DF/14/2011, dated the 9th August,
2011, as amended from fime to time, issued by the Securities and Exchange Board of India, under section 11 of the Securities
and Exchange Board of India Act, 1992.
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2.10 TDS ON OTHER SUMS PAYABLE TO NON-RESIDENT [SEC. 195]

Who is responsible to deduct tax: Any person (resident or non-resident®) responsible for paying any sum chargeable
under this Act (excluding income chargeable under the head "Salaries”) to a non-resident.

When tax shall be deducted: At the time of payment or crediting the payee, whichever is earlier.
Rate of TDS: At the rate in force during the financial year

Exemption or relaxation from the provision

When the recipient applies to the Assessing Officer in Form 13 and gefs a certificate authorising the payer to
deduct tax at lower rate or deduct no tax [Refer sec. 197]

Note: In case, payeris a Government or Public sector bank or a financial institution [within the meaning of 10(23D)],
tax shall be deducted only at the time of payment.

Other Points

Provision for furnishing information: The person responsible for paying to a non-resident, not being a company,
or to a foreign company, any sum, whether or not chargeable under the provisions of this Act, shall furnish the
information relating fo payment of such sum, in such form and manner, as may be prescribed.

If a person fails fo furnish such information or furnishes inaccurate information, the Assessing Officer may direct that
such person shall pay, by way of penalty, a sum of ¥ 1,00,000/- [Sec. 271-]]

Application to the Assessing Officer: The Board may notify a class of persons or cases, where the person responsible
for paying to a non-resident, any sum, whether or not chargeable under the provisions of this Act, shall make an
application to the Assessing Officer to deftermine, by general or special order, the appropriate proportion of
sum chargeable, and upon such determination, tax shall be deducted on that proportion of the sum which is so
chargeable.

2.11 TDS ON INCOME FROM UNITS [SEC. 196B]

Who is responsible to deduct tax: Any person responsible for paying any income in respect of units referred to in
sec. 115AB or by way of long-term capital gains arising from the transfer of such units to an Offshore Fund.

When tax shall be deducted: At the time of payment or crediting the payee, whichever is earlier.
Rate of TDS: 10% + Surcharge + Health & Education Cess

Note: Since income on units is exempted from 1-4-2003, hence, the section is applicable only in the case of long
term capital gain arising on transfer of such units.

2.12 TDS ON INCOME FROM FOREIGN CURRENCY BONDS OR GDR [SEC. 196C]

Who is responsible to deduct tax: Any person responsible for paying any income by way of interest or dividends in
respect of bonds or Global Depository Receipts referred to in section 115AC or by way of long-term capital gains
arising from the transfer of such bonds or Global Depository Receipts to a non-resident

When tax shall be deducted: Af the time of payment (by any mode) or crediting the payee, whichever is earlier.

Rate of TDS: 10% + Surcharge + Health & Education Cess

5 whether or not such non-resident person has: (i) a residence or place of business or business connection in India; or (i) any
other presence in any manner whatsoever in India
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2.13 TDS ON INCOME OF Fil FROM SECURITIES [SEC. 196D]

Who is responsible to deduct tax: Any person responsible for paying any income in respect of securities referred to
in section 115AD (1)(a) to Foreign Institutional Investor._

When tax shall be deducted: At the time of payment (by any mode) or crediting the payee, whichever is earlier.
Rate of TDS: 20% (10% in case of specified fund) + Surcharge + Health & Education Cess

Notes:

Tax shall not be deducted from any capital gains arising from the transfer of securities referred to in section 115AD,
payable to a Foreign Institutional Investor. Further, no deduction shall be made in respect of an income exempt
u/s 10(4D).

2.14 RECOVERY OF TAX

As per section 160, agent of the non-resident, including a person who is treated as an agent u/s 163 is considered
as a representative assessee in respect of the income of a non-resident specified in sec. 9(1).

As per sec. 161, every representative assessee, as regards the income in respect of which he is a representative
assessee, shall be subject to the same duties, responsibilities and liabilities as if the income were income received
by or accruing to or in favour of him beneficially, and shall be liable to assessment in his own name in respect
of that income; but any such assessment shall be deemed to be made upon him in his representative capacity
only, and the tax shall, subject to the other provisions contained in this Chapter, be levied upon and recovered
from him in like manner and fo the same extent as it would be leviable upon and recoverable from the person
represented by him.

Agent of a Non-resident [Sec. 163]

Where the person liable to tax under this Act resides outside India, then tax may be levied upon and recovered
from his agent. The agent shall be deemed to be the assessee in respect of such tax. The Assessing Officer may
serve a notice on the persons for his intenfion of freating him as the agent of non resident. No person shall be
freated as the agent of a non-resident unless he has had an opportunity of being heard by the Assessing Officer
as fo his liability to be treated as such.

Who may be treated as an Agent

“Agent”, in relation to a non-resident, includes any person in India:

(a) whois employed by or on behalf of the non-resident; or

(b) who has any business connection with the non-resident; or

(c) from or through whom the non-resident is in receipt of any income, whether directly or indirectly; or

(d) whois the trustee of the non-resident;

and includes also any other person who, whether a resident or non-resident, has acquired by means of a transfer,
a capital asset in India.

Exception

A broker in India who, in respect of any transactions, does not deal directly with or on behalf of a non-resident
principal but deals with or through a non-resident broker shall not be deemed to be an agent under this section in
respect of such transactions, if the following conditions are fulfilled:
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(i)  the transactions are carried on in the ordinary course of business through the first-mentioned broker; and

(i) the non-resident broker is carrying on such transactions in the ordinary course of his business and not as a
principal.

Taxpoint

d  An agent shall be entitled to -
(a) recover any sum paid by him from the person on whose behalf it is paid; or
(b) toretain out of any moneys that may be in his possession; or

(c) toretain out of any moneys that may come to him in his capacity as such agent

1 Any agent or any person, who apprehends that he may be assessed as an agent, may retain (equal to
estimated liability) out of any money payable by him to the person residing outside India on whose behalf he
is liable to pay tax (hereinafter in this section referred to as the principal).

d However, where there is any disagreement between the principal and such agent or person, regarding
amount to be so retained, such agent or person may secure from the Assessing Officer a certificate stating the
amount to be so retained pending final settlement of the liability.

1 The amountrecoverable from such agent or person at the time of final settlement shall not exceed the amount
specified in such certfificate, except to the extent to which such agent or person may at such time have in his
hands additional assets of the principal.

Recovery of tax in respect of non-resident from his assets [Sec. 173]

Where the person entitled to the income referred to in sec. 9(1)(i) is a non-resident, the tax chargeable thereon,
whether in his name or in the name of his agent who is liable as a representative assessee, may be recovered by
deduction under any of the provisions of Chapter XVII-B and any arrears of fax may also be recovered from any
assets of the non-resident which are, or may at any fime come, within India.

Recovery of tax in pursuance of agreements with foreign countries [Sec. 228A]

Where an assessee is in default oris deemed to be in default in making a payment of tax, the Tax Recovery Officer
may, if the assessee has property in a country outside India (being a country with which the Central Government
has entered info an agreement for the recovery of income-tax under this Act and the corresponding law in force
in that country), forward to the Board a certificate drawn up by him u/s 222 and the Board may take such action
thereon as it may deem appropriate having regard to the terms of the agreement with such country.

lllustration 3.

Smart (a non resident) has computed his tax liability as under —

Particulars Details Amount

Income from business A 2,80,000
Long term capital gain 10,000

Less: Income from business B u/s 71 (10,000) Nil

Income from other sources 30,000

Gross Total Income 3.10,000

Less: Deduction u/s 80CCC to 80U -

Total Income 3.10,000

Tax liability (after rebated u/s 87A) 520

Comment on the above computation.
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Solution:

Computation made by Smart is incorrect, as because first infra head set-off shall be made, thereafter inter head
set-off can be made. The correct computation is shown below -

Computation of total income and tax liability of Smart for the A.Y. 2021-22

Particulars Details Amount

Profits & Gains of Business or Profession

Income from business A 2,80,000

Income from business B u/s 70 (10,000) 2,70,000
Capital Gains

Long term capital gain 10,000
Income from other sources 30,000

Gross Total Income 3,10,000

Less: Deduction u/s 80CCC to 80U -
Taxable Income 3,10,000
Tax liability [{X 10,000 x 20% + (% 3,00,000 — X 2,50,000) x 5%} x 104%] 4,680

In case of non-resident individual, rebate u/s 87A is not available.

lllustration 4.

Mr. Crown, a non-resident, gives you the following information for the year ended 31-3-2021

Interest on Government securities (gross) 21,000
Dividend on shares of foreign companies received aboard 52,000
Interest from deposits in Indian companies (gross) 30,000
Income from horse races in India 20,000

He has donated a sum of ¥ 10,000 to Municipal Corporation of Delhi for promotion of family planning. He has paid
¥ 2,000 by cheque to New India Assurance Co. for mediclaim for himself. He has also spent ¥ 16,000 on medical
freatment of his minor son who is physically handicapped.

Compute total income of Mr. Crown for the assessment year 2021-22.

Solution:

Computation of Total Income of Mr. Crown, a non-resident, for the A.Y. 2021-22

Particulars Working Amount Amount

Income from other sources

Dividend from
Foreign company Non-resident Nil
Interest from

Government securities 21,000

Indian company deposits 30,000 51,000

Casualincome

Winning from horse races 20,000
Gross Total Income 71,000
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Less: Deduction

U/s 80D (Medical insurance) 2,000

U/s 80DD (Handicapped son) Non-resident Nil

U/s 80G (Donation) Note 6,900 8,900
Total Income 62,100

Note: Computation of Deduction u/s 80G

Computation of Adjusted GTI:

Adj. GTl = GTl - Deduction u/s 80CCC to 80U other than 80G
=% 71,000 -% 2,000 =% 69,000

Qualifying amount for donation = 10% of Adjusted GTI = 10% of X 62,000 =X 6,900

Deduction: In case of donation fo Municipal Corporation for family planning, rate of deduction is 100% of qualifying
amount. Hence, deduction u/s 80G shall be ¥ 6,900 (being 100% of ¥ 6,900).

lllustration 5.
Roger, a foreign national, furnishes the following data for the previous year ended 31st March, 2021:

(i)  Royalty from Indian concern under an agreement made on 15-09-1996 approved by the Centfral Government
¥ 3,00,000.

(i) Expenditure as per section 28 to 44C for earning such income X 2,00,000.

(iii) Interest from an Indian company on money lent in foreign currency X 11,00,000.
(iv) Expenditure on collection of above interest I 90,000.

(v) Gross sale of business in India ¥ 30,00,000.

(vi) Expenditure as per sections 28 to 44C for above business % 28,00,000.

(vii) Donation to Prime Minister National Relief Fund X 6,00,000.

Determine the total income of Roger for the assessment year 2021-22.

Solution:

Computation of Total income of Roger for the A.Y.2021-22

Particulars Amount Amount Amount

Profits and gains of business or profession

Sale 30,00,000

Less: Expenditure 28,00,000 2,00,000

Royalty income 3.00,000

Less: Expenditure (Not allowed u/s 115A) Nil 3.00,000 5,00,000

Income from other sources

Interest income 11,00,000

Less: Expenses (Not allowed u/s 115A) Nil 11,00,000
Gross Total Income 16,00,000

Less: Deduction u/s 80G (Note 2) 5,00,000

Total Income 11,00,000
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Note:
(a) Aspersec. 115A, no expenses shall be allowed from royalty and interest income.

(b) As per sec. 115A, no deduction under chapter VIA shall be allowed from interest on money lent in foreign
currency.

lllustration 6.

The total income of a non-resident Indian includes:

- Investment income (net) % 50,000
- Long term capital gain % 25,000
- Otherincome %2,65,000

What will be the tax payable by him in respect of assessment year 2021-22 on the above income under chapter
XIIA (special provisions relating to certain income of non-residents) of the I.T. Act, 19612

Solution:

Since the assessee is non-resident hence income shall be taxable as per provision of sec. 115E as under —

Particulars Income Rate Tax liability
Investment income (Net) 50,000 20% 10,000
Long term capital gain 25,000 10% 2,500
Otherincome 2,65,000 [(2,50,000xNil) + (15,000x5%)] 750
Tax before surcharge 13,250
Add: Health & Education cess @ 4% 530
Tax liability (Rounded off) 13,780

llustration 7.

Mr. Q, a non-resident, operates an aircraft between Singapore and Chennai. He received the following amounts
in the course of the business of operation of aircraft during the previous year:

(i) ¥ 2croresinIndia on account of carriage of passengers from Chennai.

(i) X 1 crore in India on account of carriage of goods from Chennai.

(i) X 3 crores in India on account of carriage of passengers from Singapore.
(iv) X 1 crore in Singapore on account of carriage of passengers from Chennai.

(v) The total expenditure incurred by Mr. Q for the purposes of the business during the year was X 6.75 crores.

Compute income chargeable to tax of the foreign airlines
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Solution:

Computation of income of Mr. Q for the A.Y. 2021-22

Particulars Amount
Amount received in India on account of carriage of passengers from Chennai 2,00,00,000
Amount received in India on account of carriage of goods from Chennai 1,00,00,000
Amount received in India on account of carriage of passengers from Singapore 3,00,00,000
Amount received in Singapore on account of carriage of passengers from Chennai 1,00,00,000
Total 7,00,00,000
Total Income (as per sec. 44BBA being 5% of above) 35,00,000

Illustration 8.

The net result of the business carried on by a branch of foreign company in India for the year ended 31.03.2021
was a loss of ¥ 50 lacs after charge of head office expenses of ¥ 100 lacs allocated to the branch. Compute
income of the branch for the assessment year 2021-22.

Solution:

Computation of income of the branch for the A.Y. 2021-22

Particulars Amount Amount
Net Income for the year ended on 31-03-2021 (50,00,000)
Add: Head office expenses (to be considered separately) 1,00,00,000
Adjusted Total Income 50,00,000

Less: Head office expenses allowable u/s 44C being lower of the following:

- 5% of ¥ 50,00,000 2,50,000
- Actual Expenses 1,00,00,000 2,50,000
Total Income 47,50,000
lllustration 9.

Roger Federer, a tennis professional and a non-Indian citizen participated in India in a fennis Tournament and won
the prize money of ¥ 15 lakh. He confributed articles on the tournament in a local newspaper for which he was
paid X 1 lakh. He was also paid ¥ 4 lakh by a Soft Drink Company for appearance in a T.V. advertisement. Although
his expenses in India were met by the sponsors, he had to incur X 1,30,000 towards his fravel cost to India. He was
a non-resident for tax purposes in India. What would be his tax liability in India for A.Y. 2021-22. Is he required to file
his return of income u/s 139(1).

Solution:

U/s 115BBA, where a sportsman who is not a citizen of India receives any income by way of i) participating in any
game in Indig; or i) advertisement; or iii) contributing articles relating to any game or sport in India in newspapers,
magazines or journals, then such income shall be chargeable to fax @ 20% + cess @ 4% on the tax.
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Accordingly, his income for the A.Y. 2021-22 are as under:

Particulars Amount
Tennis tournament prize 15,00,000
Amount received on contributing articles in the newspaper 1,00,000
Amount received on advertisement 4,00,000
Total Income 20,00,000
Tax on above [X 20,00,000 x 20% x 104%)] 4,16,000

Notes:
(a) While computing income, no deduction in respect of any expenditure or allowance shall be allowed
(b) It shall not be necessary for the assessee to furnish return of his income if:

(i) his total income consisted only of income referred to in sec. 115BBA; and

(i) the tax deductible at source has been deducted from such income

lllustration 10.
Compute the income-tax in the following cases:

(a) Royalty of ¥ 10 lakh received by a foreign company from an Indian concern in pursuance of an agreement
approved by the Central Government in the previous year 2020-21.

(o) X 10lakh long-term capital gains received by an overseas financial organisation on transfer of unit purchased
in foreign currency.

Solution:

(a) As perSection 115A(i)(b), the rate of income tax applicable on royalty is 10%.
Therefore, Income tax = 10% of ¥ 10,00,000 =¥ 1,00,000
Health & Education cess = 4% of X 1,00,000 = X 4,000

Total tax payable =3 1,00,000 + ¥ 4,000 =X 1,04,000

(b) Long term Capital Gain =% 10,00,000
Income-tax u/s 115AB = 10% of ¥ 10,00,000 =% 1,00,000
Health & Education cess = 4% of ¥ 1,00,000 =X 4,000

Total tax payable =3 1,00,000 + X 4,000 =X 1,04,000
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lllustration 11.

A non-resident foreign company has a permanent establishment (PE) in India, in respect of which royalty ¥ 101 lakh
was earned from an Indian company in pursuance of an agreement dated 10" June, 2015 (expenditure incurred
on PE in India X 12,37,600). Compute the gross tax liability of foreign company ignoring TDS/advance tax for the
assessment year 2021-22, assuming that there is no other income of the company for the year.

Solution:

Computation of Total Income and Tax Liability

Particulars Amount
Royalty covered u/s 44DA 1,01,00,000
Less: Expenses 12,37,600
Income 88,62,400
Tax on above [104% {X 88,62,400 * 40%} [Rounded off] 36,86,760
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Study Note - 3
RETURN OF INCOME

This Study Note includes
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Infroduction

Forms - Return of Income

Mode of Furnishing Income-tax Return

Time Limit for Filing Return of Income [Explanation 2 to Sec. 139(1)] Amended
Fee for Default in Furnishing Return of Income [Sec. 234F]

When a Return of Loss should be Filed [Sec. 139(3)]

Belated Return [Sec. 139(4)]

Return of Income of Charitable Trust [Sec. 139(4A)]

Return of Income of Political Party [Sec. 139(4B)]

Return of Income of Scientific Research Association, etc. [Sec. 139(4C)]
Return of income by a University/ College etc. [Sec. 139(4D)]

Return of Income of a Business Trust [Sec. 139(4E)]

Return of Income of Investment Fund [Sec. 139(4F)]

Revised Return [Sec. 139(5)]

Defective Return [Sec. 139(9)]

Verification of Return [Sec. 140]

Quoting of Aadhaar Number [Sec. 139AA]

3.1 INTRODUCTION

Every person: ITR - 1

a) being a company or a firm; or
(a) being IR - 7

(b) being a person other than a company or a firm, if his
total income or the total income of any other person

in respect of which he is assessable under this Act RETURN

[income before giving effect to sec. 54, 54B, 54D, 54EC,
54F, 54G, 54GA, 54GB and chapter VIA (i.e., deduction

OF

u/s 80C to 80U)] during the previous year exceeded the ITR - 6 INCOME

maximum amount which is not chargeable to income-
tax, shall, on or before the due date, furnish a return of

his income or the income of such other person during

the previous year, in the prescribed form and verified

in the prescribed manner and setting forth such other ITR -5
particulars as may be prescribed — [Sec. 139(1)]

The Institute of Cost Accountants of India

ITR - 4

ITR - 2

ITR - 3

85



Direct Tax Laws and International Taxation

Compulsory filing of return

Any person, being resident other than not ordinarily resident, shall furnish, a return, within due date, in respect of his
income or loss for the previous year irrespective of the fact that his total income does not exceed basic exemption
limit or does not have any taxable income, if he:

(i) holds, as a beneficial owner or otherwise, any asset (including any financial interest in any entity) located
outside India or has signing authority in any account located outside India; or

(i) is a beneficiary of any asset (including any financial interest in any entity) located outside India.

Exception: An individual, being a beneficiary of any asset (including any financial interest in any entity) located
outside India where, income, if any, arising from such asset is includible in the income of the person referred above
in accordance with the provisions of this Act.

. “Beneficial owner” in respect of an asset means an individual who has provided, directly or indirectly,
consideration for the asset for the immediate or future benefit, direct or indirect, of himself or any other
person.

. “Beneficiary” in respect of an asset means an individual who derives benefit from the asset during the pervious

year and the consideration for such asset has been provided by any person other than such beneficiary.

Mandatory furnishing of return in case of high value transactions [7th Proviso to Sec. 139(1)]

A person (other than firm and company), who is not required to furnish a return as per aforesaid provision, and
who during the previous year:

(a) has deposited an aggregate amount exceeding X 1 crore in one or more current accounts maintained with
a banking company or a co-operative bank; or

(b) has incurred expenditure of an aggregate amounts exceeding % 2 lakh for himself or any other person for
travel to a foreign country; or

(c) hasincurred expenditure of an aggregate amount exceeding X 1 lakh towards consumption of electricity; or
(d) fulfils such other conditions as may be prescribed,

shall furnish a return of his income on or before the due date in such form and verified in such manner and setting
forth such other particulars, as may be prescribed.

3.2 FORMS - RETURN OF INCOME

Rule 12 provides following Form for filing return of income for different assessee:

TR-1 For Individuals having Income from Salaries, one house property (does not have any brought forward
(Sahaij) loss), other sources [Interest (does not have any loss under the head) etc. but except winnings from
lottery or income from race horses] and having total income upto X 50 lakh

However, the form is not to be used for an individual who is either Director in a company or has
invested in unlisted equity shares or has any brought forward / carry forward loss under the head
‘Income from House Property’ or has to furnish return under seventh proviso to section 139(1) of the
Income Tax Act

TR -2 For Individuals and HUFs not carrying out business or profession under any proprietorship
ITR-3 For individuals and HUFs having income from a proprietary business or profession
ITR-4 For presumptive income from Business & Profession

(Sugam) | However, the form is not to be used for an individual who is either Director in @ company or has
invested in unlisted equity shares or has any brought forward / carry forward loss under the head
‘Income from House Property’
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139(4D) or 139(4F)

TR -5 For person other than (i) Individual; (ii) HUF; (i) Company; & (iv) Person filing Form ITR-7
TR-6 For Companies other than companies claiming exemption u/s 11
MR-7 For persons including companies required to furnish return u/s 139(4A) or 139(4B) or 139(4C) or

fransmitted electronically without digital signature]

TR-V Income Tax Return Verification Form [Where the data of the aforesaid Refurn of Income has

Taxpoint:
» FormITR 1 or ITR 4 cannot be used by a person who:
(a) is an ordinarily resident and has,—
(i) assets (including financial interest in any entity) located outside India; or
(i) signing authority in any account located outside India; or
(i) income from any source outside India
(b) has claimed any relief of tax u/s 90 or 90A or deduction of tax u/s 91
(c) has agricultural income, exceeding X 5,000;
(d) hasincome taxable u/s 115BBDA; or

(e) hasincome of the nature referred to in sec. 115BBE.

(f) is either Director in a company or has invested in unlisted equity shares or has any brought forward / carry

forward loss under the head ‘Income from House Property’ or

3.3 MODE OF FURNISHING INCOME-TAX RETURN

— Paper Return

— Electronic Return with Digital Signature

Transmitting the data in the return electronically and thereafter submitting the
verification of the return in Form ITR-V

— Transmitting the data electronically in the return under electronic verification code

The table enumerates mode of filing of return of income:

Person Condition Mode
Company - Electronically with
Political Party - digital sign
Firm or LLP or Individual or Audit u/s 44AB required
HUF
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Resident Individual | If he/it has: Electronically with or
(other than not-ordinarily | (q) assets (including financial interest in any entity) | Without digifal sign
resident) or a resident HUF located outside India: or
(other fhan  not-ordinarily (b) signing authority in any account located outside
resident) .
India.
Any person Claiming any relief u/s 90 or 90A or 91
Individual or HUF Where total income assessable during the previous year of | Any of the given
a person: mode
a. being an individual of the age of 80 years or more at
any time during the previous year; or
b. whose income does not exceed X 5 lakh and no refund
is claimed in the return of income,
and who furnishes the refurn in Form No. ITR-1 or Form No.
ITR-4
Any other case Any mode other than
paper mode

Steps for e-filing of Return (with offline utility)

Step 1 Register with http://incometaxindiaefiing.gov.in. For registration, one requires following:
- Name of the assessee;

- PAN of the assessee;

- Date of birth (in case of person other than individual, date of incorporation)
- Mobile Number

- Email ID

- Password of your choice

After successful registration, remember the login credentials:

¢ User ID: PAN of the assessee (the ID is not case sensitive)

¢ Password: As provided

¢ Date of birth / incorporation

Step 2 Download appropriate form utility of return of income (or else one can fill the appropriate form online
after login). For this, Go to the ‘Downloads’ located below the login button -> Click ‘Offline Utilities’ ->
Click ‘Income Tax Return Preparation Utilities’

Step 3 Select the type of ‘ITR’ form depending on the types of income you have received in the financial
year for which the return is fo be filed X Click ‘Download’ link available under ‘Excel Utility’ or ‘Java
Utility’ column

Step 4 Extract the download ZIP file ¥ Open the extracted ZIP file.

*  For Excel File - Click ‘Import Personal / Tax Details from XML’, located at right side of the ‘Income
Details’ tab. The side buttons (like validate, Next, Calculate Tax, etc.) of the excel file will work
only if ‘Macros’ and ‘ActiveX' function of the Excel workbook is enabled.

Step 5 Attach the ‘Pre-filled XML’ file which has been downloaded. For Pre-filled XML file:

a) Login to ‘e-Filing’ Portal

b) Gotothe ‘My Account’ menu located at upper-left side of the page -> Click ‘Download Pre-filled
XML’

c) Select the ‘Assessment Year’ and ‘ITR Form Name’ from the dropdown list

d) Click ‘Continue’ ¥ Choose the type of details ¥ Click ‘Confirm’ % Click ‘Download XML’

Step 6 Attach the downloaded ‘Pre-fill XML' file to populate the relevant details.

Step 7 Enter all the Mandatory Fields ¥ Validate all the sheets ¥ Calculate Tax
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Step 8 Click ‘Generate XML’
Step 9 Click ‘Save XML’ button to save the XML file at your desktop
Step 10 | After saving the generated XML, Upload the XML file at e-Filing Website. For this follow these steps:
a) Login to ‘e-Filing’ Portal
b) Go to the ‘e-File’ menu located at upper-left side of the page X Click ‘Income Tax Return’
c) Select the ‘Assessment Year’, ‘ITR Form Name’ from the dropdown list
d) Select the ‘Submission Mode’ as (Upload XML from the dropdown list
e) Choose any one of the following option fo verify the Income Tax Refurn:
* Digital Signature Certificate (DSC). If you do not have DSC
* Aadhaar OTP
* EVC using Prevalidate Bank Account Details
e EVC using Prevalidate Demat Account Details
¢ Already generated EVC through My Account ¥ Generate EVC Option or Bank ATM. Validity
of such EVC is 72 hours from the time of generation
¢ Don't Want to e-verify this Income Tax Return and would like to send signed ITR-V to Bengaluru
f)  Click ‘Continue’
g) Attach the XML file at option ‘Attach the ITR XML file
h) Taxpayer will get an option to enter OTP for e-verifying the ITR, if an EVC or Aadhaar OTP option
is chosen.
Or
To aftach DSC, if DSC option is chosen to e-verify the ITR.
Step 11 | After successful submission, ITD will process your ITR and send an email confirmation stating the same

Steps for e-filing of Return Form 1 and Form 4 (online)

Step 1 Logon to ‘e-Filing’ Portal

Step 2 Go to the ‘e-File’ menu located at upper-left side of the page X Click ‘iIncome Tax Return’

Step 3 Select the ‘Assessment Year’, ‘ITR Form Name’ from the dropdown list

Step 4 Select the ‘Submission Mode’ as ‘Prepare and Submit Online’ from the dropdown list

Step 5 Choose any one of the following option o verify the Income Tax Return:
* Digital Signature Certificate (DSC). If you do not have DSC
* Aadhaar OTP
e EVC using Prevalidate Bank Account Details
¢ EVC using Prevalidate Demat Account Details
¢ Already generated EVC through My Account X Generate EVC Option or Bank ATM. Validity of

such EVC is 72 hours from the time of generation

¢ Don't want to e-verify this Income Tax Return and would like to send signed ITR-V to Bengaluru
Click ‘Continue’

Step 6 Read the instructions  Fill in Required details While filling the details in ITR, under category ‘Return Filed’
Note: Before submitting the data, kindly save the data you have entered by clicking on ‘Save as
Draft’ to recheck any mistakes.

Step 7 Click ‘Preview and Submit’ button to preview your ITR from before submitting it.

Step 8 Click ‘Submit’
Taxpayer will get an option to enter OTP for e-verifying the ITR, if an EVC or Aadhaar OTP option is
chosen or To attach DSC, if DSC option is chosen to e-verify the ITR. After successful submission, ITD will
process your ITR and send an email confirmation stating the same.

26AS Statement
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The following details (on yearly basis) have been provided in 26AS statement:

¢ Advance tax, Self-Assessment Tax and Regular Assessment Tax paid by the assessee

¢ Tax paid through Tax Deducted at Source (TDS) or TCS on behalf of the assessee

e Refundissued by the Department to the assessee

¢ Information received from various agencies on high value fransaction carried by the assessee.

e Details of turnover furnished in GSTR-3B

Steps are required to follow to view or download 26AS statement:

Step 1 Logon to the ‘e-Filing’ Portal

Step 2 Go to the ‘My Account’ menu located at upper-left side of the page X Click ‘View Form 246 AS (Tax
Credit)’ , User is redirected to TDS-CPC Portal

Step 3 View the disclaimer ¥ Click «Confirmn X Agree the acceptance of usage X Click ‘Proceed’

Step 4 Click ‘View Tax Credit (Form 26AS)’

Step 5 Select the ‘Assessment Year’ and ‘View type’ (HTML, Text or PDF)

Step 6 Click ‘View / Download’

One can also view the 26AS statement from his banking portal.

Functiondlities available at e-Filing Portal

Few of the functionalities available at e-filing portal are as follow:
*  View Form 26AS

¢ View (with download facility) e-Filed Return / Form
e Tax Credit mismatch

e Download pre-filled XML

e e-Verify Refurn

* Generate EVC

* Add/ Disengage CA or e-Return Infermediary

¢ Add / Register as Representative

e Filing of Returns

e Filing of Rectification

e Filing of return in response of notice u/s 139(9)

« Status of refund issue or status of demand

e Aadhar linking

e e-Proceedings

¢ Filing of appeal to CIT(Appeals)

e Registration or updation of Digital Sign

e Refund reissue request

e Validation of Bank Account or Demat Account

¢ Profile updation

90 The Institute of Cost Accountants of India




Return of Income

3.4 TIME LIMIT FOR FILING RETURN OF INCOME [EXPLANATION 2 TO SEC. 139(1)] Amended

)

A return should be filed on or before the following due date (of respective assessment year):

Assessee Due date

e Where the assessee is required to furnish a report in Form 3CEB u/s 92E pertaining to | 30™ November
international transaction(s)

*  Where the assessee is a company not having international transaction(s) 31t October

* Any other assessee

— Where accounts of the assessee are required to be audited under any law 315t October

- Where the assessee is a parfner in a firm and the accounts of the firm are required 31t October
to be audited under any law

- In any other case 31" July

3.5 FEE FOR DEFAULT IN FURNISHING RETURN OF INCOME [SEC. 234F]

Where a person required to furnish a return of income u/s 139, fails to do so within the due date, he shall pay fee of:

Case Fee
Total income does not exceed X 5 lakh 31,000
Total income exceeds T 5 laks
- If the return is furnished on or before 315 December of the assessment year ¥ 5,000
- In any other case % 10,000

3.6 WHEN A RETURN OF LOSS SHOULD BE FILED [SEC. 139(3)]

An assessee, other than few, is not compulsorily required fo furnish return of loss. However, the following losses
cannot be carried forward if the return of loss is not submitted within the fime allowed u/s 139(1) -

a. Business loss (speculative or otherwise);

b. Capitalloss;

c. Loss from the activity of owning and maintaining race horses

d. Loss from business specified u/s 35AD

Notes:

a. Loss declared in belated return cannot be carried forward. However, set-off of losses of current year is not
prohibited while computing the total income, even if the return of loss is filed after the due date.

b. Delay in filing the return of loss may be condoned in certain cases

c. Unabsorbed depreciation u/s 32 and loss under the head "“Income from house property” can be carried
forward even if the loss return is filed after the due date u/s 139(1).

d. Although the loss of the current year cannot be carried forward unless the return of loss is submitted before

the due date but the loss of earlier years can be carried forward if the return of loss of that year was submitted
within the due date.

The Institute of Cost Accountants of India 91



Direct Tax Laws and International Taxation

3.7 BELATED RETURN [SEC. 139(4)]

If an assessee fails to file return within the time limit allowed u/s 139(1) or within the time allowed under a notice
issued u/s 142(1), he can file a belated return.

Time limit: Assessee may file such return -

¢ Dbefore the end of the relevant assessment year; or
¢ Dbefore the completion of assessment (u/s 144),

- whichever is earlier.

However, if an assessee files a belated return, he would be liable to fee u/s 234F and interest u/s 234A.

3.8 RETURN OF INCOME OF CHARITABLE TRUST [SEC. 139(4A)]

Every person who is in receipt of —

¢ income from property held under the tfrust or other legal obligation wholly or partly for charitable or religious
purpose; or

¢ income by way of voluntary contribution on behalf of such trust or institution,

and if such income before allowing exemption u/s 11 or 12 exceeds the maximum amount which is not chargeable
to tax, must file a return before the due date as persec.139(1).

Penalty: Where an assessee fails to file refurn of income under this section, within the time limit, it shall be liable to
pay a penalty of T 100 per day during which such failure continues [Sec. 272A(2)].

3.9 RETURN OF INCOME OF POLITICAL PARTY [SEC. 139(4B)]

The chief executive officer (whether such chief executive officeris known as Secretary or by any other designation)
of any political party is required to furnish a return in respect of income of such political party, if the amount of gross
total income before allowing exemption u/s 13A exceeds the maximum amount not chargeable to tax.

3.10 RETURN OF INCOME OF SCIENTIFIC RESEARCH ASSOCIATION, ETC. [SEC. 139(4C)]

m
<
D
<
1

e Research Association referred to in sec. 10(21);

¢ News agency referred to in sec. 10(22B);

* Association or institution referred to in sec. 10(23A) or sec. 10(23B);

¢ Specified Employee Welfare Fund referred to in sec. 10(23AAA);

* Any university or other educational institfution referred to in sec. 10(23C)(iiiad) or (iiab);
* Any hospital or other medical institution referred to in sec. 10(23C) (iiiae) or (iiac);

¢ Fund or institution referred to in sec. 10(23C)(iv);

e Trust orinstitution referred to in sec. 10(23C)(v);

e Any university or other educational institution referred to in sec. 10(23C)(vi);

¢ Any hospital or other medical institution referred to in sec. 10(23C)(via);
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e Mutual Fund referred to in sec. 10(23D);

e Securitisation trust referred to in sec. 10(23DA);

¢ Investor Protection Fund referred to in sec. 10(23EC) or sec. 10(23ED);

* Core Settlement Guarantee Fund referred to in sec. 10(23EE);

* Venture Capital Company or Venture Capital Fund referred to in sec. 10(23FB);

* Trade union or an association of such union referred to in sec. 10(24);

e Body or authority or Board or Trust or Commission referred to in sec. 10(46) or 10(29A);
e Infrastructure debt fund referred to in sec. 10(47),

must file a return, if the fotal income without giving effect to the provisions of sec. 10, exceeds the maximum
amount which is not chargeable to income-tax.

Penalty: Where an assessee fails to file return of income under this section, within the time limit, it shall be liable to
pay a penalty of ¥ 100 per day during which such failure continues [Sec. 272A(2)].

3.11 RETURN OF INCOME BY A UNIVERSITY / COLLEGE, ETC. [SEC. 139(4D)]

Every University, college or other institutions referred to in sec. 35(1)(ii) or {iii) is required to furnish a return in respect
of income or loss irrespective of size of income or loss.

3.12 RETURN OF INCOME OF A BUSINESS TRUST [SEC. 139(4E)]

Every business trust, which is not required fo furnish return of income or loss under any other provisions of this section,
shall furnish the return of its income in respect of its income or loss in every previous year and all the provisions of
this Act shall, so far as may be, apply if it were a return required to be furnished u/s 139(1).

3.13 RETURN OF INCOME OF INVESTMENT FUND [SEC. 139(4F)]

Every investment fund referred to in sec. 115UB, which is not required to furnish return of income or loss under any
other provisions of this section, shall furnish the return of income in respect of its income or loss in every previous
year and all the provisions of this Act shall, so far as may be, apply as if it were a return required to be furnished
u/s 139(1)

3.14 REVISED RETURN [SEC. 139(5)]

If an assessee discovers any omission or wrong statement (bonafide in nature) in the return filed, he can revise his
return u/s 139(5).

Time limit: Assessee may file the revised return -
- before the end of the relevant assessment year; or
» before completion of regular assessment,
- whichever is earlier.
Notes
(a) Replacement of original return: Once arevised returnis filed, it replaces the earlier return. This signifies that the

revised return should be complete in itself and not merely an accessory to the original return.
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(b) Revision of revised return: A revised return can again be revised i.e. a second revised return can be filed u/s
139(5) for correcting any omission or wrong statement made in the first revised return within specified time.

(c) Revision of belated return: A belated return u/s 139(4) can be revised.
(d) Revision of loss return: A loss return can be revised

(e) Return filed pursuant to nofice u/s 142(1) cannot be revised.

3.15 DEFECTIVE RETURN [SEC. 139(9)]

When a return is termed defective - A return of income is said to be defective where all the following conditions
are not fulfilled:

e The return is furnished without paying self-assessment tax along with interest, if any.
¢ The annexure, statements and columns in the return of income have been duly filled in.
¢ The return is accompanied by the following documents -

a statement showing the computation of tax liability;

the audit report u/s 44AB (where the report has been submitted prior to the furnishing of return, a copy of
audit report together with proof of furnishing the report);

the proof of tax deducted or collected at source, advance tax paid and tax paid on self-assessment;
where regular books of account are maintained by the assessee:

(i) copies of Manufacturing A/c, Trading A/c, Profit and Loss A/c or Income and Expenditure A/c or any
other similar account and Balance Sheet;

(i) inthe case of -
e A proprietary business or profession - the personal account of the proprietor;
e A firm, AOP or BOI - personal account of the partners or members; or

e A partner or member of the firm, AOP or BOI - his personal account in the firm, association of
persons or body of individuals;

where regular books of account are not maintained by the assessee —
e. where regular books of account are not maintained by the assessee:

(i) astatementindicating the amount of turnover or gross receipts, gross profit, expenses and net profit of
the business or profession and the basis on which such amount have been computed; and

(i) the amount of sundry debtors, sundry creditors, stock and cash balance as at the end of the previous
year.

f.  where the accounts of the assessee have been audited, copies of the audited Profit and Loss A/c, Balance
Sheet and a copy of the Auditor’s report;

g. Cost audit report u/s 233B of the Companies Act, 1956 (if any).

Effect: Where the Assessing Officer considers that the return of income furnished by the taxpayer is defective, he
may intimate the defect to the taxpayer and give him an opportunity to rectify the defect(s).

Time limit for rectification: The assessee must rectify the error within a period of 15 days from the date of intimation
(served on the assessee) or within such extended time as allowed by the Assessing Officer. Where the taxpayer
rectifies the defect after the expiry of the period of 15 days or such extended period but before the assessment is
completed, the Assessing Officer can condone such delay.
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Consequence when defect is not rectified: If defect is not rectified within the time limit, the Assessing Officer will
freat the return as an invalid return and provisions of the Act will apply as if the taxpayer had failed to furnish the

return at all.

Note: Currently, the assessee is required o furnish paper-less return. i.e., no documents, proof or report (other
than some specified report required to be furnished electronically) is required to be attached with return of
income. In this regard, return of income shall not be considered as defective return. However, the assessee
should retain these documents, proof or report with himself. If called for by the income-tax authority during any
proceeding, if shall be incumbent upon the assessee to furnish/produce the same.

3.16 VERIFICATION OF RETURN [SEC. 140]

The return of income is required to be verified:

Assessee Case Verified by
Individual In general Individual himself
Where the individual concerned is | Individual himself or by the duly authorized person of
absent from India such individual
Where the individual is mentally | Guardian of such individual or any other person
incapacitated competent to act on his behalf
Where by any other reason it is not | Any person duly authorised by him
possible for the individual to verify the
return.
Note: When return is verified by any authorised person in that case the return should be
accompanied with power of attorney.
HUF In general Karta
Where the ‘karta’ is absent from India | Any adult member of the family.
or is mentally incapacitated
Firm In general Managing partner
If due to any reason it is not possible for Any adult partner
managing partner to verify or where
there is no managing partner
Limited liability In general Designated partner
partnership If due to any unavoidable reason Any partner or any other prescribed person

such designated partner is not able to
verify the return, or where there is no
designated partner as such

Local authority

Principal Officer

Political party

Chief Executive Officer

Company

In general

Managing Director (MD)

If due to any reason it is not possible for
MD to verify or where there is no MD

Any director or any other prescribed person

Where an application for corporate
insolvency resolution process has been
admitted by the Adjudicating Authority
under Insolvency and Bankruptcy
Code, 2016

Insolvency professional appointed by such

Adjudicating Authority
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Non-resident company A person holding a valid power of attorney.

Copy of such power of attorney must be attached
with the return.

Company in process of winding up Liquidator of the company

Where the management of the | Principal officer
company has been taken over by the
Cenfral or State Government.

Any other Any member or principal officer

association

Any other Such person or any other person competent to act on its behalf.
person

3.17 QUOTING OF AADHAAR NUMBER [SEC. 139AA]

Every person who is eligible to obtain Aadhaar number shall quote Aadhaar number:

a. inthe application form for allotment of permanent account number;

b. inthereturn ofincome:

Note:

» Where the person does not possess the Aadhaar Number, the Enroiment ID of Aadhaar application form
issued to him at the fime of enrolment shall be quoted.

» Every person who has been allotted PAN before 01-07-2017 and who is eligible to obtain Aadhaar number,
shall infimate his Aadhaar number to such authority on or before specified date (31-03-2021). In case of failure
to intimate the Aadhaar number, the PAN allotted to the person shall be made inoperative after the notified
date in such manner as may be prescribed.

» The provisions of this section shall not apply to notified persons or State.
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Study Note - 4
ASSESSMENT PROCEDURE B

This Study Note includes

4.1
4.2
4.3
4.4
4.5
4.6
4.7
4.8
4.9
4.10
4.11
4.12
4.13
4.14
4.15
4.16
4.17

Assessment means to assess the income of the assessee i.e. to decide the income and tax liability of the assessee
on the basis of return filed, information gathered or to the best of judgment of income tax department. It begins

Self-assessment [Sec. 140A] Amended

Intimation or Assessment by Income-tax Department

Inquiry before Assessment

Faceless inquiry or Valuation [Sec. 142B] Nev

Intimation / Assessment by Assessing Officer

Intimation [Sec. 143(1)]

Scrutiny Assessment u/s 143(3)

New Scheme for Scrutiny [Sec. 143(3A) to (3C)]

Faceless jurisdiction of Income-Tax Authorities [Sec. 130] Nev

Best Judgment Assessment [Sec. 144]

Power of Joint Commissioner to Issue Directions in Certain Cases [Sec. 144A]
Faceless Assessment [Sec. 144B] Nev

Reference to Dispute Resolution Panel [Sec. 144C]

Income Escaping Assessment [Sec. 147]

Period excluded from Time Limit for Completion of Assessment [Expl. 1 to Sec. 153]
Rectification of Mistake [Sec.154]

Demand Notice [Sec.156]

with self-assessment i.e. assessment by the assessee himself.

4.1 SELF-ASSESSMENT [SEC. 140A] Amended

In self-assessment, assessee itself is responsible to determine its taxable income, tox liability and fo pay fax

accordingly. Provision of sec. 140A is as follows -

(a) Where any tox is payable (after deducting relief, rebate, advance payment of tax or tax deducted or
collected at source or MAT or AMT credit, if any, or any tax or interest payable u/s 191(2)) on the basis of

return furnished the assessee is required to pay such tax before filing the return.

Taxpoint: A return furnished without paying self-assessment tax & interest, if any, shall be treated as defective

return.

(b) If any interest is payable for delayed filing of return (u/s 234A) or default in payment of advance tax (u/s 234B)
or for deferment of advance tax (u/s 234C) or fee (u/s 234F) is payable for filing return after due date, then

such interest or fee should be paid along with self-assessment tax.

Note: While calculating above interest for the purpose of self-assessment, tax on the total income declared in

the return shall be considered.
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(c) Where the amount paid by the assessee falls short of the aggregate of tax, interest and fee, the amount so
paid shall first be adjusted towards fee and thereafter towards interest payable and the balance, if any, shall
be adjusted towards tax payable.

(d) After assessment, any amount paid under this section shall be deemed to have been paid towards such
assessment.

(e) If an assessee fails to pay whole or any part of such tax or interest or both in accordance with the provisions
of sec. 140A, he shall be deemed to be an assessee in default.

4.2 INTIMATION OR ASSESSMENT BY INCOME-TAX DEPARTMENT

After submission of return or on non-submission of return by the assessee, assessment is made by the Income tax
department. The Assessing Officer can assess the income of the assessee in any of the following manner:

1. Infimation u/s 143(1);

2. Scrutiny Assessment u/s 143(3);

3. Best Judgment Assessment u/s 144;
4. Income Escaping Assessment u/s 147

For making assessment, the Assessing Officer can make an inquiry. Provision relating to inquiry before assessment
are as under:

4.3 INQUIRY BEFORE ASSESSMENT

1. lIssue of notice to the assessee [Sec. 142(1)]

- fo submit a return [Sec. 142(1)(i)]

- fo produce accounts, documents etc. [Sec. 142(1)(ii) & (iii)]

Making inquiry [Sec. 142(2)]

Giving direction to get books of account audited [Sec. 142(2A) to (2D)]
Opportunity of being heard [Sec. 142(3)]

o > e b

Estimate by Valuation Officer in certain cases [Sec. 142A]

Issue of notice to the assessee [Sec. 142(1)]

For the purpose of making assessment, the Assessing Officer may serve a notfice on any person -
* who has submitted a return u/s 139; or

¢ inwhose case the time allowed u/s 139(1) for furnishing the return has expired.

Such nofice may relate to any of the following matter -

-—

Notice to submit a return [Sec. 142(1)(i)]: If the assessee has not submitted a return of income within specified
time, the Assessing Officer may require him to submit a return in the prescribed form on or before the date
specified in the notice.

Taxpoint: In case assessee has not furnished the return of income, it is not mandatory for the Assessing Officer
fo issue notice u/s 142(1)(i) if he wishes to make best judgment assessment.

N

Notice to produce accounts, documents etc. [Sec. 142(1)(ii)]: The Assessing Officer may ask the assessee o
produce such documents or accounts as he may require.

Exception: Assessing Officer shall not require the production of any accounts pertaining to a period more than
3 years prior to the previous year.
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3. Notice to furnish information [Sec. 142(1)(iii)]: Assessing Officer may require the assessee to furnish in writing
information in such form and on such points or matters as he may require (including a statement of all assets
and liabilities of the assessee, whether included in the accounts or not). However, prior approval of the Joint
Commissioner shall be obtained before requiring the assessee to furnish a statement of all assets and liabilities
not included in the accounts.

Taxpoint: Notice u/s 142(1)(i) can be served only if return has not been submitted whereas notice u/s 142(1) {ii)
& (i) can be served whether return has been furnished or not.

Making inquiry [Sec. 142(2)]

For the purpose of obtaining full information in respect of the income (or loss) of any person, the Assessing Officer
may make such inquiry, as he considers necessary.

Taxpoint: U/s 142(1) Assessing Officer collects information from the assessee, however u/s 142(2) Assessing Officer
has the power to collect information from any source.

Giving direction to get books of account audited [Sec. 142(2A) to (2D)]
The Assessing Officer (after giving reasonable opportunity to the assessee) may direct the assessee to get his
accounts audited if he is of the opinion that it is necessary to do so having regard to the -

¢ nature and complexity of the accounts, volume of the accounts, doubts about the correctness of the
accounts, multiplicity of transactions in the accounts or specialised nature of business activity of the assessee;
and

¢ interest of revenue.

Such direction can be issued even if the accounts of the assessee have already been audited u/s 44AB or any
other law for the fime being in force

Notes:

a. Such direction can be issued only with the prior approval of the Principle Chief Commissioner / Principle
Commissioner / Chief Commissioner / Commissioner,

b. The Principle Chief Commissioner / Principle Commissioner / Chief Commissioner / Commissioner nominates
such auditor.

c. Such order can be issued at any stage of the proceedings before the Assessing Officer. However, no such
order shall be issued after the completion of assessment/reassessment.

Time Limit for audit report: The audit report shall be furnished by the assessee within the period specified by the
Assessing Officer. The Assessing Officer has power to extend such period on an application made by the assessee
or suomotu. However, the aggregate period (fixed originally and extended) shall not exceed 180 days from the
date on which such direction is received by the assessee.

Form of audit report: The chartered accountant shall submit the report in Form 6B to the assessee. Thereafter such
report is to be submitted by the assessee to the Assessing Officer within such period as allowed by the Assessing
Officer.

Audit fees: The audit fees and audit expenditure shall be determined by the Principle Chief Commissioner / Principle
Commissioner / Chief Commissioner / Commissioner (which shall be final) and paid by the Cenfral Government.

Consequences of failure to get books of account audited: In case assessee fails to get books of account audited,
it -

¢ will be liable to Best Judgment Assessment u/s 144; and

e aftracts penalty and prosecution.

Note: Penalty etc. are attracted only if there is a default by the assessee. If accountant nominated by the
Commissioner refuses to audit the accounts, the assessee cannot be held responsible
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ey

Opportunity of being heard [Sec. 142(3)]

The assessee must be given an opportunity of being heard in respect of any material gathered on the basis of any
inquiry u/s 142(2) or any audit u/s 142(2A) and is proposed to be utilised for the purpose of the assessment.

Note: Sec. 142(3) shall not be applicable in case of assessment u/s 144,

Estimation by Valuation Officer in certain cases [Sec. 142A]

>

The Assessing Officer may, for the purposes of assessment or reassessment, make a reference to a Valuation
Officer to estimate the value, including fair market value, of any asset, property or investment and submit a
copy of report to him.

¢ “Valuation Officer” has the same meaning as in clause (r) of section 2 of the Wealth-tax Act, 1957

The Assessing Officer may make a reference to the Valuation Officer whether or not he is satisfied about the
correctness or completeness of the accounts of the assessee.

The Valuation Officer, on areference made, shall, for the purpose of estimating the value of the asset, property
or investment, have all the powers that he has under section 38A of the Wealth-tax Act, 1957.

The Valuation Officer shall, estimate the value of the asset, property or investment after taking into account
such evidence as the assessee may produce and any other evidence in his possession gathered, after giving
an opportunity of being heard to the assessee.

The Valuation Officer may estimate the value of the asset, property or investment to the best of his judgment,
if the assessee does not co-operate or comply with his directions.

The Valuation Officer shall send a copy of the report of the estimate made to the Assessing Officer and the
assessee, within a period of 6 months from the end of the month in which a reference is made.

The Assessing Officer may, on receipt of the report from the Valuation Officer, and after giving the assessee an
opportunity of being heard, take into account such report in making the assessment or reassessment.

4.4 FACELESS INQUIRY OR VALUATION [SEC. 142B] Nev

>

>

The Cenfral Government may notify a scheme for the purposes of issuing nofice u/s 142(1) or making inquiry
before assessment u/s 142(2), or directing the assessee to get his accounts audited u/s 142(2A) or estimating the
value of any asset, property or investment by a Valuation Officer u/s 142A, so as to impart greater efficiency,
fransparency and accountability by:

a. eliminating the interface between the income-tax authority or Valuation Officer and the assessee or any
person to the extent technologically feasible;

b. optimising utilisation of the resources through economies of scale and functional specialisation;

c. introducing a team-based issuance of notice or making of enquiries or issuance of directions or valuation
with dynamic jurisdiction.

The Central Government may direct (upto 31-03-2022) that any of the provisions of this Act shall not apply or
shall apply with such exceptions, modifications and adaptations as may be specified in the nofification.

Every nofification issued under sub-section (1) and sub-section (2) shall, as soon as may be after the notification
is issued, be laid before each House of Parliament.
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4.5 INTIMATION / ASSESSMENT BY ASSESSING OFFICER

The Assessing Officer makes the following order:

Intimation [Sec. 143(1)]

On the basis of return filed; or

Regular assessment

On the basis of further evidence gathered by him [Scrufiny Assessment u/s 143(3)]

On the basis of best of his judgement [Best Judgement Assessment u/s 144]

4.6 INTIMATION [SEC. 143(1)]

Where a return has been made u/s 139 or in response to a nofice u/s 142(1), such return shall be processed in the
following manner, namely:—

a.

o

0

—

the total income or loss shall be computed after making the following adjustment:
(i) any arithmetical error in the return;
(i) anincorrect claim, if such incorrect claim is apparent from any information in the return;

(iii) disallowance of loss claimed, if return of the previous year for which set off of loss is claimed was furnished
after the due date;

(iv) disallowance of expenditure indicated in the audit report but not tfaken into account in computing the
total income in the return;

(v) disallowance of deduction claimed u/s 10AA, 80-IA, 80-IAB, 80-IB, 80-IC, 80-ID or 80-IE, if the return is
furnished after the due date; or

Such adjustments shall not be made unless an infimation is given to the assessee of such adjustments either
in writing or in electronic mode. The response received from the assessee, if any, shall be considered before
making any adjustment, and in a case where no response is received within 30 days of the issue of such

infimation, such adjustments shall be made.

the tax, interest and fee, if any, shall be computed on the total income computed above;

the sum payable by (or the amount of refund due to), the assessee shall be determined after adjustment of
the tax, interest and fee, if any, by any TDS, TCS, advance tax paid, any relief, tax paid on self-assessment and
any amount paid otherwise by way of tax, interest or fee;

an intimation shall be prepared or generated and sent to the assessee specifying the sum determined to be
payable by, or the amount of refund due to, the assessee; and

the amount of refund due to the assessee in pursuance of the determination shall be granted to the assessee.

An infimation shall also be sent to the assessee in a case where the loss declared in the return by the assessee
is adjusted but no tax or interest or fee is payable by, or no refund is due to, him.

Time limit for intimation: No intimation shall be sent after the expiry of 1 year from the end of the financial year in
which the return is made. The period of limitation will run from the date of filing of latest revised return.

Notes:

An incorrect claim apparent from any information in the return shall mean a claim, on the basis of an entry, in
the return,—

(a) of anitem, which is inconsistent with another entry of the same or some other item in such return;
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(b) inrespect of which the information required to be furnished under this Act to substantiate such entry has
not been so furnished; or

(c) inrespect of a deduction, where such deduction exceeds specified statutory limit which may have been
expressed as monetary amount or percentage or ratio or fraction;

B The acknowledgment of the return shall be deemed to be intimation where either no sum is payable by the
assessee or no refund is due to him.

B In case, where refund becomes due to the assessee u/s 143(1) and the Assessing Officer is of the opinion,
having regard fo the fact that a notice has been issued u/s 143(2) in respect of such return, that the grant of
the refund is likely to adversely affect the revenue, he may, for reasons to be recorded in writing and with the
previous approval of the Principal Commissioner or Commissioner, as the case may be, withhold the refund up
to the date on which the assessment is made [Sec. 241A]

4.7 SCRUTINY ASSESSMENT U/S 143(3)

Where the Assessing Officer or the prescribed income-tax authority (here-in-after collectively referred to as
‘Assessing Officer’) considers it necessary to ensure that the assessee has not -

¢ understated his income; or

¢ declared excessive loss; or

e under paid the tax,

he can make a scrutiny in this regard and gather such information and evidence as he deems fit. And on the basis

of such information and evidence so collected, he shall pass an assessment order. Such order shall be treated as

regular assessment order.

Conditions for scrutiny assessment

e Areturn has been furnished u/s 139 or in response to a notice u/s 142(1); and

¢ Assessing Officer considers it necessary or expedient to ensure that the assessee has not understated his
income, declared excessive loss or under-paid the tax.

Procedure

Notice for scrutiny [Sec. 143(2)]

Assessing Officer shall serve on the assessee a notice requiring the assessee, on a date specified in the nofice, to
produce, or cause to be produced, any evidence on which assessee may rely, in support of the return.

Time limit of notice

No notice shall be served on the assessee after the expiry of 6 months from the end of the financial year in which
the return is furnished.

Order

After collecting such information and hearing such evidence as the assessee produces in response to the notice
u/s 143(2) and after taking info account all relevant materials, which the Assessing Officer has gathered;

The Assessing Officer shall, by an order in writing, make an assessment of the total income or loss of the assessee
and determine the sum payable by him or refund of any amount due to him on the basis of such assessment.

Time limit for completion of scrutiny assessment

Assessment u/s 143(3) should be completed within 12 months from the end of the relevant assessment year.
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Special procedure in case of research association etc. [Proviso to Sec. 143(3)]

Applicable to

Research association referred in sec. 10(21);

News agency referred in sec. 10(228B);

Association or instfitution referred in sec. 10(23A);

institution referred in sec. 10(23B);

fund or institution referred in sec. 10(23C)(iv);

frust or institution referred in sec. 10(23C)(v);

any university or other educational institution referred in sec. 10(23C)(vi);
any hospital or other medical institution referred in sec. 10(23C)(via)

any university or college u/s 35(1)(ii) or {iii)

- which is required to furnish the return of income u/s 139(4C) or (4D)

Assessment Order

An order for assessment of such assessee shall be made after giving effect to the provisions of sec. 10. However in
the following case assessment of such assessee shall be made without giving effect to the provisions of sec. 10—

a.

b.

The Assessing Officer has intimated the Central Government or the prescribed authority about contravention
made by above assessee of respective provision of sec. 10 on the basis of which exemption has been granted;
and

Approval granted fo such assessee has been withdrawn or rescinded by such authority.

Note: No effect shall be given by the Assessing Officer to the provisions of sec.10(23C) in the case of a trust or
institution for a previous year, if the provisions of the first proviso to sec. 2(15) become applicable in the case of
such person in such previous year, whether or not the approval granted to such trust or institution or nofification
issued in respect of such tfrust or institution has been withdrawn or rescinded.

4.8 NEW SCHEME FOR SCRUTINY [SEC. 143(3A) TO (3C)]

>

The Central Government may make a scheme for the purposes of making assessment of total income or loss
of the assessee u/s 143(3) or u/s 144 so as to impart greater efficiency, fransparency and accountability by:

(a) eliminating the interface between the Assessing Officer and the assessee in the course of proceedings to
the extent technologically feasible;

(b) optimising utilisation of the resources through economies of scale and functional specialisation;
(c) infroducing a team-based assessment with dynamic jurisdiction.

The Cenfral Government may, for the purpose of giving effect to the scheme, direct (within 31-03-2021) that
any of the provisions of this Act relating to assessment of fotal income or loss shall not apply or shall apply with
such exceptions, modifications and adaptations.

Every notification issued shall, as soon as may be after the notification is issued, be laid before each House of
Parliament.

The provision is not applicable for the assessment made on or after 01-04-2021
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4.9 FACELESS JURISDICTION OF INCOME-TAX AUTHORITIES [SEC. 130] Nev

The Central Government may notify a scheme for the purposes of:

(a) exercise of all or any of the powers and performance of all or any of the functions conferred on, or, as the
case may be, assigned to income-tax authorities by or under this Act as referred to in sec. 120; or

(b) vesting the jurisdiction with the Assessing Officer as referred to in sec. 124; or

(c) exercise of power to transfer cases u/s 127; or

(d) exercise of jurisdiction in case of change of incumbency as referred to in sec. 129,
so as to impart greater efficiency, fransparency and accountability by—

(i) eliminating the interface between the income-tax authority and the assessee or any other person, to the
extent tfechnologically feasible;

(i) optimising utilisation of the resources through economies of scale and functional specialisation;

(i) infroducing a team-based exercise of powers and performance of functions by two or more income-tax
authorities, concurrently, in respect of any area or persons or classes of persons or incomes or classes of
income or cases or classes of cases, with dynamic jurisdiction.

Taxpoint

The Central Government may, for the purpose of giving effect to the scheme, direct (upto 31-03-2022) that any
of the provisions of this Act shall not apply or shall apply with such exceptions, modifications and adaptations as
may be specified in the notification:

4.10 BEST JUDGMENT ASSESSMENT [SEC. 144]

Under this section, assessment shall be made by the Assessing Officer to the best of his judgment after considering
all relevant materials which he has gathered.

Assessing Officer cannot reduce the tax liability of the assessee by assessment under this section.
Taxpoint: A refund cannot be granted u/s 144.
Situation in which it is applicable: In the following situations assessment shall be made under this section -

If the person fails to file the return u/s 139(1), 139(4) or 139(5); or

a
b. If the person fails fo comply with the terms of notice u/s 142(1); or

0

If the person fails to comply with the directions u/s 142(2A) requiring him to get his accounts audited; or

o

If the person fails to comply with the terms of nofice u/s 143(2), requiring his presence or production of evidence
and documents.

Note: In any of the given situation, the Assessing Officer is under an obligation to make an assessment under
this section. In other words, Best judgment assessment is not the discretionary power of the Assessing Officer but
mandatory in nature.

Opportunity of being heard

The assessment u/s 144 can only be made after giving the assessee a reasonable opportunity of being heard.
Such opportunity shall be given by serving a “Show cause notice” calling upon the assessee to show cause(s), on
a date and time specified in the notice, why the assessment should not be completed to the best of judgment of
the Assessing Officer.
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Exception: Such opportunity need not be given, where notice u/s 142(1) has already been issued.
Time limit for completion of assessment [Sec. 153(1)]

12 months from the end of relevant assessment year

Other points

Non-maintenance of proper accounts: As persec. 145(3), if the Assessing Officer is not satisfied with the correctness
or the completeness of the accounts of the assessee or if no regular method of accountancy or accountfing
standards [as nofified by the Central Government u/s 145(2)] is followed by the assessee, the Assessing Officer may
make an assessment in the manner provided u/s 144.

4.11 POWER OF JOINT COMMISSIONER TO ISSUE DIRECTIONS IN CERTAIN CASES [SEC. 144A]

Joint Commissioner may (on his own motion or on a reference being made to him by the Assessing Officer or on
the application of an assessee) -

(a) Call for and examine the record of any proceeding in which an assessment is pending; and
(b) Having regard to the nature of the case or the amount involved or for any other reason,

- issue such directions as he thinks fit for the guidance of the Assessing Officer to enable him to complete the
assessment and such directions shall be binding on the Assessing Officer.

Note: Directions, which are prejudicial fo the assessee, shall not be issued without giving the assessee an opportunity
of being heard. However, direction of investigation shall not be deemed to be a direction prejudicial to the
assessee.

4.12 FACELESS ASSESSMENT [SEC. 144B] Nev

Notwithstanding anything to the contrary contained in any other provisions of this Act, the assessment u/s 143(3) or
u/s 144, in the specified cases, shall be made in a faceless manner as per the following procedure:

()  the National Faceless Assessment Centre shall serve a nofice on the assessee u/s 143(2);

(i)  The assessee may, within 15 days from the date of receipt of notice (as referred above), file his response to
the National Faceless Assessment Centre.

(i) Where the assessee:

(a) has furnished his return of income u/s 139 or in response to a notice issued u/s 142(1) or u/s 148(1), and a
notice u/s 143(2) has been issued by the Assessing Officer or the prescribed income-tax authority, as the
case may be; or

(b) has not furnished his return of income in response to a notice issued u/s 142(1) by the Assessing Officer; or

(c) has not furnished his return of income u/s 148(1) and a notice u/s 142(1) has been issued by the Assessing
Officer,

the National Faceless Assessment Centre shall intimate the assessee that assessment in his case shall be
completed in accordance with the procedure laid down under this section.

(iv) The Nafional Faceless Assessment Centre shall assign the case selected for the purposes of faceless assessment
under this section fo a specific assessment unit in any one Regional Faceless Assessment Centre through an
automated allocation system;

(v) Where a case is assigned to the assessment unit, it may make a request to the National Faceless Assessment
Centre for—

(a) obtaining such further information, documents or evidence from the assessee or any other person, as it
may specify;

(b) conducting of certain enquiry or verification by verification unit; and

(c) seeking technical assistance from the technical unit;
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(vii)

(viii)

(ix)

(xi)

(xil)

(i)

(xiv)

(xv)

(xvi)
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Where a request for obtaining further information, documents or evidence from the assessee or any other
person hasbeen made by the assessment unit, the National Faceless Assessment Centre shallissue appropriate
notice orrequisition fo the assessee or any other person for obtaining the information, documents or evidence
requisitioned by the assessment unit;

The assessee or any other person, as the case may be, shall file his response to the notice referred above,
within the time specified therein or such time as may be extended on the basis of an application in this
regard, to the National Faceless Assessment Centre;

Where a request for conducting of certain enquiry or verification by the verification unit has been made by
the assessment unit, the request shall be assigned by the National Faceless Assessment Centre to a verification
unit in any one Regional Faceless Assessment Centre through an automated allocation system;

Where a request for seeking technical assistance from the technical unit has been made by the assessment
unit, the request shall be assigned by the National Faceless Assessment Centre to a fechnical unit in any one
Regional Faceless Assessment Centre through an automated allocation system;

The National Faceless Assessment Centre shall send the report received from the verification unit or the
technical unit, based on the request to the concerned assessment unit;

Where the assessee fails to comply with the notice referred to in (vi) or notice issued u/s 142(1) or with a
directionissued u/s 142(2A), the National Faceless Assessment Centre shall serve upon such assessee a notice
u/s 144 giving him an opportunity to show-cause, on a date and fime to be specified in the notice, why the
assessment in his case should not be completed to the best of its judgment;

The assessee shall, within the time specified in the aforesaid notice or such time as may be extended on the
basis of an application in this regard, file his response to the National Faceless Assessment Centre;

However, if the assessee fails to file response to the notice within the fime specified therein or within the
extended time, if any, the National Faceless Assessment Centre shall infimate such failure to the assessment
unit;

The assessment unit shall, after taking into account all the relevant material available on the record make in
writing, a draft assessment order or, in a case where intimation referred to in (xiii) is received from the National
Faceless Assessment Cenfre, make in writing, a draft assessment order to the best of its judgment, either
accepting the income or sum payable by, or sum refundable to, the assessee as per his return or making
variation fo the said income or sum, and send a copy of such order to the National Faceless Assessment
Cenfre;

The assessment unit shall, while making draft assessment order, provide details of the penalty proceedings to
be initiated therein, if any;

The National Faceless Assessment Centre shall examine the draft assessment order in accordance with the
risk management strategy specified by the Board, including by way of an automated examination tool,
whereupon it may decide to—

(a) finalise the assessment, in case no variation prejudicial to the interest of assessee is proposed, as per the
draft assessment order and serve a copy of such order and notice for initiating penalty proceedings, if
any, to the assessee, along with the demand notice, specifying the sum payable by, or refund of any
amount due fo, the assessee on the basis of such assessment; or

(b) provide an opportunity to the assessee, in case any variation prejudicial to the interest of assessee is
proposed, by serving a notice calling upon him to show cause as to why the proposed variation should
not be made; or

(c) assign the draft assessment order to a review unit in any one Regional Faceless Assessment Centre,
through an automated allocation system, for conducting review of such order;
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The review unit shall conduct review of the draft assessment order referred to it by the National Faceless
Assessment Centre whereupon it may decide to—

concur with the draft assessment order and intimate the National Faceless Assessment Centre about such
concurrence; or

suggest such variation, as it may deem fit, in the draft assessment order and send its suggestions to the
National Faceless Assessment Centre;

The National Faceless Assessment Centre shall, upon receiving concurrence of the review unit, follow the
procedure laid down in (a) or (b) of clause (xvi);

The National Faceless Assessment Centre shall, upon receiving suggestions for variation from the review unit,
assign the case to an assessment unit, other than the assessment unit which has made the draft assessment
order, through an automated allocation system;

The assessment unit shall, after considering the variations suggested by the review unit, send the final draft
assessment order to the National Faceless Assessment Centre;

The National Faceless Assessment Centre shall, upon receiving final draft assessment order follow the
procedure laid down in (a) or (b) of clause (xvi);

The assessee may, in a case where show-cause notice has been served upon him as per the procedure laid
down (b) of (xvi), furnish his response to the National Faceless Assessment Centre on or before the date and
time specified in the notice or within the extended time, if any;

The National Faceless Assessment Centre shall,—
(a) Where no response to the show-cause notice is received:

A. in a case where the draft assessment order or the final draft assessment order is in respect of an
eligible assessee and proposes to make any variation which is prejudicial to the interest of said
assessee, forward the draft assessment order or final draft assessment order to such assessee; or

B. in any other case, finalise the assessment as per the draft assessment order or the final draft
assessment order and serve a copy of such order and notice for initiating penalty proceedings, if
any, to the assessee, alongwith the demand notice, specifying the sum payable by, or refund of
any amount due to, the assessee on the basis of such assessment;

(b) in any other case, send the response received from the assessee to the assessment unit;

The assessment unit shall, after taking into account the response furnished by the assessee, make a revised
draft assessment order and send it to the Natfional Faceless Assessment Centre;

The National Faceless Assessment Centre shall, upon receiving the revised draft assessment order:

(a) in case the variations proposed in the revised draft assessment order are not prejudicial to the interest
of the assessee in comparison to the draft assessment order or the final draft assessment order, and—

A. in case the revised draft assessment order is in respect of an eligible assessee and there is any
variation prejudicial to the interest of the assessee proposed in draft assessment order or the final
draft assessment order, forward the said revised draft assessment order to such assessee;

B. in any other case, finalise the assessment as per the revised draft assessment order and serve a
copy of such order and notice for initiating penalty proceedings, if any, to the assessee, alongwith
the demand notice, specifying the sum payable by, or refund of any amount due to, the assessee
on the basis of such assessment;

(b) in case the variations proposed in the revised draft assessment order are prejudicial to the interest of
the assessee in comparison to the draft assessment order or the final draft assessment order, provide
an opportunity to the assessee, by serving a notice calling upon him fo show-cause as to why the
proposed variation should not be made;
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(xxvi)

(xxvii)

(xxviii)

(xxix)

(xxxi)

(xxxii)

The procedure laid down in (xxiii), (xxiv) and (xxv) shall apply mutatis mutandis to the notice referred to in
(b) of (xxv);

Where the draft assessment order or final draft assessment order or revised draft assessment order is
forwarded to the eligible assessee as per (A) of (a) of (xxiii) or (xxv), such assessee shall, within the period
specified in sec. 144C(2), file his acceptance of the variations to the National Faceless Assessment Centre;

The National Faceless Assessment Centre shall,—
(a) upon receipt of acceptance as per clause (xxvii); or
(b) if no objections are received from the eligible assessee within the period specified in sec. 144C(2)

finalise the assessment within the time allowed u/s 144C(4) and serve a copy of such order and notice for
initiating penalty proceedings, if any, to the assessee, alongwith the demand notice, specifying the sum
payable by, or refund of any amount due to, the assessee on the basis of such assessment;

Where the eligible assessee files his objections with the Dispute Resolution Panel, the National Faceless
Assessment Centre shall upon receipt of the directions issued by the Dispute Resolution Panel u/s 144C(5),
forward such directions to the concerned assessment unit;

The assessment unit shall in conformity of the directions issued by the Dispute Resolution Panel u/s 144C(5),
prepare a draft assessment order in accordance with sec. 144C(13) and send a copy of such order to the
National Faceless Assessment Centre;

The National Faceless Assessment Centre shall, upon receipt of draft assessment order referred to in (xxx),
finalise the assessment within the time allowed u/s 144C(13) and serve a copy of such order and notice for
initiating penalty proceedings, if any, fo the assessee, alongwith the demand notice, specifying the sum
payable by, or refund of any amount due to, the assessee on the basis of such assessment;

The National Faceless Assessment Centre shall, after completion of assessment, transfer all the electronic
records of the case to the Assessing Officer having jurisdiction over the said case for such action as may be
required under the Act.

Taxpoint

» The faceless assessment shall be made in respect of such territorial area, or persons or class of persons, or
incomes or class of incomes, or cases or class of cases, as may be specified by the Board.

» The Board may, for the purposes of faceless assessment, set up the following Centres and units and specify
their respective jurisdiction, namely:

(i)

(il

i)

a National Faceless Assessment Centre to facilitate the conduct of faceless assessment proceedings in a
centralised manner, which shall be vested with the jurisdiction to make faceless assessment;

Regional Faceless Assessment Centres, as it may deem necessary, to facilitate the conduct of faceless
assessment proceedings in the cadre controlling region of a Principal Chief Commissioner, which shall be
vested with the jurisdiction to make faceless assessment;

assessment units, as it may deem necessary to facilitate the conduct of faceless assessment, to perform
the function of making assessment, which includes identification of points or issues material for the
determination of any liability (including refund) under the Act, seeking information or clarification on
points or issues so identified, analysis of the material furnished by the assessee or any other person, and
such other functions as may be required for the purposes of making faceless assessment;

(iv) verification units, as it may deem necessary to facilitate the conduct of faceless assessment, to perform

108

the function of verification, which includes enquiry, cross verification, examination of books of accounts,
examination of witnesses and recording of statements, and such other functions as may be required for
the purposes of verification;
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(v) technical units, as it may deem necessary to facilitate the conduct of faceless assessment, o perform the
function of providing technical assistance which includes any assistance or advice on legal, accounting,
forensic, information fechnology, valuation, transfer pricing, data analytics, management or any other
technical matter which may be required in a particular case or a class of cases, under this section; and

(vi) review units, as it may deem necessary to facilitate the conduct of faceless assessment, to perform the
function of review of the draft assessment order, which includes checking whether the relevant and
material evidence has been brought on record, whether the relevant points of fact and law have been
duly incorporated in the draft order, whether the issues on which addition or disallowance should be made
have been discussed in the draft order, whether the applicable judicial decisions have been considered
and dealt with in the draft order, checking for arithmetical correctness of variations proposed, if any, and
such other functions as may be required for the purposes of review.

» The assessment unit, verification unit, technical unit and the review unit shall have the following authorities,
namely:—

(a) Additional Commissioner or Additional Director or Joint Commissioner or Joint Director, as the case may
be

(o) Deputy Commissioner or Deputy Director or Assistant Commissioner or Assistant Director, or Income-tax
Officer, as the case may be;

(c) such otherincome-tax authority, ministerial staff, executive or consultant, as considered necessary by the
Board.

> All communication among the assessment unit, review unit, verification unit or technical unit or with the
assessee or any other person with respect to the information or documents or evidence or any other details,
as may be necessary for the purposes of making a faceless assessment shall be through the National Faceless
Assessment Centre.

» Al communications between the National Faceless Assessment Centre and the assessee, or his authorised
representative, or any other person shall be exchanged exclusively by electronic mode; and all internal
communications between the National Faceless Assessment Centre, Regional Faceless Assessment Centres
and various units shall be exchanged exclusively by electronic mode. However, the provisions shall not apply
fo the enquiry or verification conducted by the verification unit in the specified circumstances.

» For the purposes of faceless assessment—
(i) an electronic record shall be authenticated by—
(a) the National Faceless Assessment Centre by affixing its digital signature;

(b) assessee or any other person, by affixing his digital signature if he is required to furnish his return
of income under digital signature, and in any other case, by affixing his digital signature or under
electronic verification code in the prescribed manner;

(i) Every notice or order or any other electronic communication shall be delivered to the addressee, being
the assessee, by way of—

(a) placing an authenticated copy thereof in the assessee’s registered account; or

(b) sending an authenticated copy thereof to the registered email address of the assessee or his
authorised representative; or

(c) uploading an authenticated copy on the assessee’s Mobile App.
and followed by a real time alert;

(i) Every notice or order or any other electronic communication shall be delivered to the addressee, being
any other person, by sending an authenticated copy thereof to the registered email address of such
person, followed by a real time alert;
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(iv)

(v)

(i)

(vii)

The assessee shall file his response to any notice or order or any other electronic communication, through
his registered account, and once an acknowledgement is sent by the National Faceless Assessment
Centre containing the hash result generated upon successful submission of response, the response shall
be deemed to be authenticated;

The time and place of dispatch and receipt of electronic record shall be determined in accordance with
the provisions of section 13 of the Information Technology Act, 2000

A person shall not be required to appear either personally or through authorised representative in
connection with any proceedings before the income-tax authority at the National Faceless Assessment
Cenftre or Regional Faceless Assessment Centre or any unit

In a case where a variation is proposed in the draft assessment order or final draft assessment order or
revised draft assessment order, and an opportunity is provided to the assessee by serving a notice calling
upon him to show cause as to why the assessment should not be completed as per the such draft or final
draft or revised draft assessment order, the assessee or his authorised representative, as the case may be,
may request for personal hearing so as to make his oral submissions or present his case before the income-
tax authority in any unit;

(viii) The Chief Commissioner or the Director General, in charge of the Regional Faceless Assessment Cenfre,

(ix)

(xi)

(i)
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under which the concerned unit is set up, may approve the request for personal hearing referred to in (vii)
if he is of the opinion that the request is covered by the specified circumstances

Where the request for personal hearing has been approved by the Chief Commissioner or the Director
General, in charge of the Regional Faceless Assessment Cenfre, such hearing shall be conducted
exclusively through video conferencing or video felephony, including use of any telecommunication
application software which supports video conferencing or video felephony, in accordance with the
procedure laid down by the Board;

Subject to certain exception, any examination or recording of the statement of the assessee or any
other person (other than statement recorded in the course of survey u/s 133A) shall be conducted by an
income-tax authority in any unit, exclusively through video conferencing or video telephony, including use
of any telecommunication application software which supports video conferencing or video telephony in
accordance with the procedure laid down by the Board;

The Board shall establish suitable facilities for video conferencing or video telephony including
tfelecommunication application software which supports video conferencing or video telephony at such
locations as may be necessary, so as to ensure that the assessee, or his authorised representative, or
any other person is not denied the benefit of faceless assessment merely on the consideration that such
assessee or his authorised representative, or any other person does not have access to video conferencing
or video telephony at his end;

The Principal Chief Commissioner or the Principal Director General, in charge of the National Faceless
Assessment Centre shall, with the prior approval of the Board, lay down the standards, procedures
and processes for effective functioning of the National Faceless Assessment Centre, Regional Faceless
Assessment Centres and the unit set up, in an automated and mechanised environment, including
format, mode, procedure and processes in respect of the following, namely:—

(a) service of the notice, order or any other communication;

(b) receipt of any information or documents from the person in response to the notice, order or any other
communication;

(c) issue of acknowledgement of the response furnished by the person;

(d) provision of “e-proceeding” facility including login account facility, fracking status of assessment,
display of relevant details, and facility of download;

(e) accessing, verification and authentication of information and response including documents
submitted during the assessment proceedings;
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(f) receipt, storage and retrieval of information or documents in a centralised manner;
(g) general administration and grievance redressal mechanism in the respective Centres and units.
(h) circumstances which are required to be specified for applicability of various provision of this section.

» The Principal Chief Commissioner or the Principal Director General in charge of National Faceless Assessment
Cenfre may at any stage of the assessment, if considered necessary, transfer the case to the Assessing Officer
having jurisdiction over such case, with the prior approval of the Board.

> Assessment made u/s 143(3) or 144 in the cases referred to (other than the cases transferred on or after 01-04-
2021), shall be non-est if such assessment is not made in accordance with the procedure laid down under this
section.

Definitions

» ‘“"automated allocation system” means an algorithm for randomised allocation of cases, by using suitable
technological fools, including artificial inteligence and machine learning, with a view fo optimise the use of
resources;

» ‘“"automated examination tool” means an algorithm for standardised examination of draft orders, by using
suitable technological tools, including artificial inteligence and machine learning, with a view to reduce the
scope of discretion;

> ‘“"computer resource of assessee” shall include assessee’s registered account in designated portal of the
Income-tax Department, the Mobile App linked to the registered mobile number of the assessee, or the
registered e-mail address of the assessee with his e-mail service provider;

» ‘“designated portal” means the web portal designated as such by the Principal Chief Commissioner or Principal
Director General, in charge of the National Faceless Assessment Centre;

> “faceless assessment” means the assessment proceedings conducted electronically in ‘e-Proceeding’ facility
through assessee’s registered account in designated portal;

“eligible assessee” shall have the same meaning as assigned to in sec. 114C(15)(b);

“e-mail” or "electronic mail” and “electronic mail message” means a message or information created or
fransmitted or received on a computer, computer system, computer resource or communication device
including attachmentsin text, image, audio, video and any other electronic record, which may be transmitted
with the message;

>  "Mobile app” shall mean the application software of the Income-tax Department developed for mobile
devices which is downloaded and installed on the registered mobile number of the assessee;

» ‘real fime alert” means any communication sent to the assessee, by way of Short Messaging Service on his
registered mobile number, or by way of update on his Mobile App. or by way of an e-mail at his registered
e-mail address, so as fo alert him regarding delivery of an electronic communication;

» ‘registered account” of the assessee means the electronic filing account registered by the assessee in
designated portal;

> ‘registered e-mail address” means the e-mail address at which an electronic communication may be
delivered or transmitted fo the addressee, including—

(i) the e-mail address available in the electronic fiing account of the addressee registered in designated
portal; or

(i) the e-mail address available in the last income-tax return furnished by the addressee; or

(iii) the e-mail address available in the Permanent Account Number database relating to the addressee; or

(iv) in the case of addressee being an individual who possesses the Aadhaar number, the e-mail address of
addressee available in the database of Unique Identification Authority of India; or
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(iv) in the case of addressee being a company, the e-mail address of the company as available on the
official website of Ministry of Corporate Affairs; or

(v) anye-mail address made available by the addressee to the income-tax authority or any person authorised
by such authority.

» ‘registered mobile number” of the assessee means the mobile number of the assessee, or his authorised
representative, appearing in the user profile of the electronic filing account registered by the assessee in
designated portal;

» ‘“video conferencing or video telephony” means the technological solutions for the reception and fransmission
of audio-video signals by users at different locations, for communication between people in real-time.

4.13 REFERENCE TO DISPUTE RESOLUTION PANEL [SEC. 144C]

The dispute resolution mechanism presently in place is time consuming and finality in high demand cases is attained
only after a long drawn litigation till Supreme Court. Flow of foreign investment is extremely sensitive to prolonged
uncertainity in tax related matter. Therefore, the Income-tax Act is amended to provide for an alternate dispute
resolution mechanism which will facilitate expeditious resolution of disputes in a fast track basis. The provision
relating to alternate dispute resolution mechanism are as under:

1. The Assessing Officer shall, in the first instance, forward a draft of the proposed order of assessment (hereafter
in this section referred to as the draft order) to the eligible assessee if he proposes to make any variation which
is prejudicial to the interest of such assessee.

# Eligible assessee means:

(i)  Any person in whose case the variation referred to arises as a consequence of the order of the Transfer
Pricing Officer passed u/s 92CA(3); and

(i) Any non resident person not being a company or a foreign company
2. Onreceipt of the draft order, the eligible assessee shall, within 30 days of the receipt by him of the draft order:
(a) File his acceptance of the variations to the Assessing Officer; or
(b) File his objections, if any, to such variation with,—
(i)  The Dispute Resolution Panel; and
(i)  The Assessing Officer.

% Dispute Resolution Panel means a collegium comprising of 3 Commissioners of Income-tax constituted by the
Board for this purpose.

3. The Assessing Officer shall complete the assessment on the basis of the draft order, if:
(a) The assessee intimates to the Assessing Officer the acceptance of the variation; or

(b) No objections are received within 30 days as specified above.

Time limit for passing of order: The Assessing Officer shall pass such order within 1 month from the end of
the month in which,—

(i)  The acceptance is received; or
(i)  The period of filing of objections (i.e. 30 days) expires.
The time limit is irespective of fime limit given u/s 153 (or 153B) for passing an assessment order.

4. The Dispute Resolution Panel shall, in a case where any objections are received, issue such directions, as it
thinks fit, for the guidance of the Assessing Officer to enable him to complete the assessment.
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The Dispute Resolution Panel shall issue the directions, for guidance of the Assessing Officer, after considering
the following:

a. Draft order;

b. Objections filed by the assessee;

c. Evidence furnished by the assessee;

d. Report, if any, of the Assessing Officer, Valuation Officer or Transfer Pricing Officer or any other authority;
e. Records relating to the draft order;

f. Evidence collected by it; and

g. Result of any enquiry made by it.

The Dispute Resolution Panel may, before issuing any directions:

a. Make such further enquiry, as it thinks fit; or

b. Cause any further enquiry fo be made by any income tax authority and report the result of the same fo it.
The Panel may confirm, reduce or enhance the variations proposed in the draft order so, however, that it shalll

not set aside any proposed variation or issue any direction for further enquiry and passing of the assessment
order.

If the members of the Panel differ in opinion on any point, the point shall be decided according to the opinion
of the majority of the members.

Every direction issued by the Dispute Resolution Panel shall be binding on the Assessing Officer.

No direction shall be issued unless an opportunity of being heard is given to the assessee and the Assessing
Officer on such directions which are prejudicial to the interest of the assessee or the interest of the revenue,
respectively.

. No direction shall be issued after 9 months (irrespective of any limitation given u/s 153) from the end of the

month in which the draft order is forwarded to the eligible assessee.

. Upon receipt of the directions, the Assessing Officer shall, in conformity with the directions, complete, the

assessment without providing any further opportunity of being heard to the assessee, within 1 month from the
end of the month in which the direction is received.

The provisions of this section shall not apply to any assessment or reassessment order passed by the Assessing
Officer with the prior approval of the Principal Commissioner or Commissioner as provided in sec. 144BA

. The Board may make rules for the efficient functioning of the Dispute Resolution Panel and expeditious disposal

of the objections filed by the eligible assessee.

The Central Government may make a scheme for the purposes of issuance of directions by the dispute
resolution panel, so as to impart greater efficiency, transparency and accountability by—

a. eliminating the interface between the dispute resolution panel and the eligible assessee or any other
person to the extent technologically feasible;

b. optimising utilisation of the resources through economies of scale and functional specialisation;

c. introducing a mechanism with dynamic jurisdiction for issuance of directions by dispute resolution panel.

. The Cenfral Government may, for the purpose of giving effect to the scheme, direct (upto 31-03-2022) that any

of the provisions of this Act shall not apply or shall apply with such exceptions, modifications and adaptations
as may be specified.
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4.14 INCOME ESCAPING ASSESSMENT [SEC. 147]

The Assessing Officer may assess or reassess an income, if he has reason to believe® that such income though
chargeable to tax has escaped assessment? for any assessment year.

Taxpoint: A reassessment proceeding may end without creating a tax liability.

* Income chargeable to tax has escaped assessment

Following shall deem to be the cases where income chargeable to tax has escaped assessment -

1.

Where no return of income has been furnished by the assessee although his total income (or the total income
of any other person in respect of which he is assessable under this Act) exceeded the maximum amount which
is not chargeable to tax;

Where a return of income has been furnished by the assessee but no assessment has been made and it is
noticed by the Assessing Officer that the assessee has understated the income or has claimed excessive loss,
deduction, allowance or relief in the return;

Where the assessee has failed to furnish a report in respect of any international fransaction which he was so
required u/s 92E;

Where an assessment has been made, but—

* income chargeable to tax has been under-assessed; or

* suchincome has been assessed atf too low a rate; or

e suchincome has been subject to excessive relief under this Act; or

e excessive loss or depreciation allowance or any other allowance under this Act has been computed.

Where a return of income has not been furnished by the assessee or a return of income has been furnished
by him and on the basis of information or document received from the prescribed income-tax authority, u/s
133C(2), it is noticed by the Assessing Officer that the income of the assessee exceeds the maximum amount
not chargeable to tax, or as the case may be, the assessee has understated the income or has claimed
excessive loss, deduction, allowance or relief in the return.

Where a person is found to have any asset (including financial interest in any entity) located outside India.

* Reason to believe escapement: Sec. 147 can be applied only on 'reason to believe’ that income chargeable
to fax has escaped assessment. It cannot be applied merely on suspicion, gossip or rumour. There must be nexus
between material and belief. Furthermore, before issuing any notice for assessment or reassessment, Assessing
Officer must record the reasons for doing so.

Treatment of new information subsequently found

Once an assessment has been reopened, any income -

which has escaped assessment; and

which comes to the notice of the Assessing Officer subsequently,

may also be included in the assessment in the course of the proceedings of this section.

Taxpoint: The Assessing Officer may include other income irrespective of the fact that such issues have not been
included in the reasons recorded u/s 148.
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When can a reassessment proceeding be dropped [Sec. 152(2)]

Where an assessment is reopened u/s 147 and the assessee -

(a)

has not opposed any part of the original assessment order for that year either u/s 246 to 248 or u/s 264; and

(b) shows that he had been assessed on an amount or to a sum not lower than what he would be rightly liable for
even if the income alleged fo have escaped assessment had been taken info account, or the assessment or
computation had been properly made.

- then the proceedings u/s 147 shall be dropped.

Rate of taxation [Sec. 152(1)]

If an assessment/reassessment is made u/s 147, then tax shall be chargeable at the rates at which it would have
been charged had the income not escaped assessment.

Issue of notice [Sec. 148]

Before making the assessment u/s 147, the Assessing Officer shall serve on the assessee a notice requiring him o
furnish a return within such period, as may be specified in the nofice.

Note: Nofice u/s 148 cannot be issued during pendency of assessment proceedings

Time limit for notice [Sec. 149]

Notice u/s 148 can be issued subject to the following time limit—

Time limit for issue of notice

Size of escaped
income

Person authorised to issue notice

Where assessment has already

been completed u/s 143(3) or 147

Upto 4 years from the end of
the relevant assessment year

Any amount

Any Assessing Officer with the permission of Joint
Commissioner.

Beyond 4 years and upto 6
years from the end of relevant
assessment year.

% 1,00,000 or more

Assessing Officer after approval of the Principal Chief
Commissioner or Chief Commissioner or Principal
Commissioner or Commissioner.

Where assessment has not been completed u/s 143(3) or 147

Upto 4 years from the end of
relevant assessment year.

Any amount

Any Assessing Officer with the permission of Joint
Commissioner.

Beyond 4 years and upto 6
years from the end of relevant
assessment year.

% 1,00,000 or more

Assessing Officer after approval of the Principal Chief
Commissioner or Chief Commissioner or Principal
Commissioner or Commissioner.

If the person on whom a notice u/s 148 is to be served, is a person tfreated as the agent of a non-resident u/s 163

Up to 6 years from the end of
relevant assessment year.

Escaped income is
of any amount

Assessing Officer

Taxpoint: The above time limit is for issuance of notice and not for service of notice. If the nofice is issued within
the above time limit but served to the assessee after the above time limit, shall be a valid noftice.
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Exceptions to the above time limit

1. Where an assessment u/s 143(3) or 147 has been made for the relevant assessment year, no action shall be
taken under this section after the expiry of 4 years from the end of relevant assessment year, unless any income
chargeable to tax has escaped assessment by reason of failure on the part of the assessee -

e fofile arefturn u/s 139 orin response fo a notice issued u/s 142(1) or u/s 148; or
e to disclose fully and truly all material facts necessary for his assessment for that assessment year.
Note:

a. The aforesaid exception is not applicable where any income in relation to any asset (including financial
interest in any entity) located outside India, chargeable to tax, has escaped assessment for any assessment
year

b. Production before the Assessing Officer of books of account or other evidence from which material
evidence could, with due diligence, have been discovered by the Assessing Officer will not necessarily
amount to disclosure within the meaning of the foregoing proviso.

2. Where the income in relation to any asset (including financial interest in any entity) located outside India,
chargeable to tax, has escaped assessment, notice shall be issued upto 16 years from the end of the relevant
assessment year,

3. As per sec. 150(1), the notice u/s 148 may be issued at any time for the purpose of making assessment or
reassessment in consequence of or to give effect to any findings or directions contained in an order passed
by -

* any authority in any proceedings under this Act by way of appeal, reference or revision; or
e acourtin any proceeding under any other law.
Exception

The provisions shall not apply in any case where any such assessment (reassessment or recomputation) relates
fo an assessment year in respect of which an assessment (reassessment or recomputation) could not have been
made af the tfime the order which was the subject-matter of the appeal, reference or revision, as the case may
be, was made by reason of aforesaid time-limitation.

General Notes

1. The mere fact that the case of the assessee was accepted as correct in the original assessment for an
assessment year does not preclude the Assessing Officer from reopening that assessment on the basis of his
findings of fact from fresh materials obtained in the course of assessment for the next assessment year

2. An opinion of the auditor regarding application or interpretation of law is not information and as such
reassessment based on opinion of auditor is invalid.

3. Facts pointed out by the audit report (which were not known to the ITO when he made the original assessment)
constitute information u/s 147 and hence ITO can reopen the assessment proceedings

4. In the course of reassessment proceeding u/s 147, the Assessing Officer was not competent to make fishing
enquiries on concluded matters

5. Reassessment cannot be done on matters concluded by an order u/s 154, 155, 260, 262 or 263.
6. lItis settled law that unless the return of income already filed is disposed of, notice for reassessment cannot be
issued.

Time limit for completion of assessment u/s 147

No order of assessment, reassessment shall be made u/s 147 after the expiry of 9! months from the end of the
financial year in which notice u/s 148 was served.

' Where the notice u/s 148 is served on or after 01-04-2019, no order of assessment, reassessment shall be made u/s 147 after
the expiry of 12 months from the end of the financial year in which notice u/s 148 was served.
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Faceless assessment of income escaping assessment [Sec. 151A]

The Cenfral Government may make a scheme for the purposes of assessment, reassessment or re-computation
u/s 147 orissuance of notice u/s 148 or sanction for issue of such notice u/s 151, so as to impart greater efficiency,
fransparency and accountability by—

a. eliminating the inferface between the income-tax authority and the assessee or any other person to the
extent fechnologically feasible;

b. optimising utilisation of the resources through economies of scale and functional specialisation;

c. introducing a team-based assessment, reassessment, re-computation or issuance or sanction of notfice with
dynamic jurisdiction.

Taxpoint: The Central Government may, for the purpose of giving effect to the scheme, direct (upto 31-03-
2022) that any of the provisions of this Act shall not apply or shall apply with such exceptions, modifications and
adaptations as may be specified.

4.15 PERIOD EXCLUDED FROM TIME LIMIT FOR COMPLETION OF ASSESSMENT [EXPL. 1 TO SEC. 153]

In computing the time limitation for completion of assessment, following period shall be excluded —

1. Time taken in reopening the whole or any part of the proceeding or in giving an opportunity to the assessee
to be re-heard under the proviso to sec. 129; or

2. Period during which the assessment proceeding is stayed by an order or injunction of a court; or

3. Period commencing from the date on which the Assessing Officer intimates under proviso to sec. 143(3) to the
Central Government or the prescribed authority, the contravention of the provisions of sec. 10(21) or (22B) or
(23A) or (23B) or (23C)(iv) or (23C)(v) or (23C)(vi) or (23C)(via), and ending with the date on which the copy
of the order withdrawing the approval or rescinding the notification, as the case may be, under those clauses
is received by the Assessing Officer;

4. Period commencing from the date on which the Assessing Officer directs the assessee to get his accounts
audited u/s 142(2A) and ending with the last date on which the assessee is required to furnish a report of such
audit (where such direction is challenged before a court, ending with the date on which the order setfing
aside such direction is received by the Commissioner); or

5. Period commencing from the date on which the Assessing Officer makes a reference to the Valuation Officer
u/s 142A and ending with the date on which the report of the Valuation Officer is received by the Assessing
Officer; or

6. In a case, where an application made before the Settlement Commission u/s 245C is rejected, the period
commencing from the date on which such application is made and ending with the date on which the
rejection order is received by the Principal Commissioner or Commissioner; or

7. Period commencing from the date on which an application is made before the Authority for Advance Rulings
u/s 245Q and ending with the date on which the order rejecting the application is received by the Principal
Commissioner or Commissioner; or

8. Period commencing from the date on which an application is made before the Authority for Advance Rulings
u/s 245Q and ending with the date on which the order of the advance ruling pronounced by the authority is
received by the Principal Commissioner or Commissioner; or

9. Period (maximum period of 1 year) commencing from the date on which a reference (or first reference,
if many references are made) for exchange of information is made by an authority competent under an
agreement referred to in sec. 90 / 90A and ending with the date on which the information so requested is last
received by the Principal Commissioner or Commissioner; or
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10. Period commencing from the date on which areference for declaration of an arrangement to be impermissible
avoidance arrangement is received by the Principal Commissioner or Commissioner u/s 144BA(1) and ending
on the date on which a direction u/s 144BA (3) or (6) or an order u/s 144BA(5) is received by the Assessing

Officer

Note: However, where immediately after the exclusion of the aforesaid time or period, the period available to the
Assessing Officer for making an assessment, is less than 60 days, such remaining period shall be extended to 60

days.

Taxpoint

» Where the period available to the Transfer Pricing Officer is extended to 60 days [as per proviso to sec.
92CA(3A)] and the period of limitation available to the Assessing Officer for making an order of assessment
(reassessment or recomputation) is less than 60 days, such remaining period shall also be extended to 60 days.

» Where a proceeding before the Seftlement Commission abates u/s 245HA, the period of limitation available
fo the Assessing Officer for making an order of assessment (reassessment or recomputation) shall, after the
exclusion of the period u/s 245HA(4), deemed to have been extended to 1 year

Summary of time limit for various purposes [Sec. 153]

assessment u/s 147

Particulars Section Time limit

Infimation of summary assessment 143(1) | Must be send within 1 year from the end of financial year in
which return of income is filed.

Issuance of notice for scrutiny| 143(2) | Must be served within 6 months from the end of the financial
assessment year in which return of income is filed.
Completion of Scrutiny assessment | 153(1) | Assessment must be completed within 18 months (from A.Y. 2019-
u/s 143(3) 20: 12 months) from the end of the relevant assessment year.
Completfion of Best judgment
assessment u/s 144
Issuance of nofice for Income 149 Notice must be issued within 6 years (maximum; éyears, in some
escaping assessment u/s 147 cases 16 years) from the end of the relevant assessment year.
Completion of Income escaping | 153(2) | Assessment must be completed within 9 months from the end

of the financial year in which notice for such assessment u/s 148
was served.

Fresh Assessment [Sec. 153(3)]

An order of fresh assessment in pursuance of

canceling an assessment.

Time limit for making fresh assessment -

an order u/s 254, 263 or 264 may be made for setting aside or

In case of the
order passed

Time limit

U/s 254 Within 92 months from the end of the financial year in which such order is received by
the Principal Chief Commissioner or Principal Commissioner or Chief Commissioner or
Commissioner.

U/s 263 or 264 Within 92 months from the end of the financial year in which such order is passed by the

Principal Commissioner or Commissioner.

Note: Where an order is cancelled, then fresh assessment shall be made under the same section [like 143(3) or 144]
in which the original assessment was passed.

2 Where such order is received on or after 01-04-2019: Within 12 months
3 Where such order is passed on or after 01-04-2019: Within 12 months
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4.16 RECTIFICATION OF MISTAKE [SEC. 154]

An income-tax authority, is empowered (suo moto or on application by assessee) to -
(a) rectify any mistake apparent in an order passed by him; or
(b) amend any intimation issued u/s 143(1) or deemed infimation

(c) amend any intimation issued u/s 200A(1) or 206CB(1).

Taxpoint: Such order of rectification must be passed in writing.

Time limit for Rectification [Sec. 154(7)]
Within 4 years from the end of the financial year in which the order sought to be amended was passed.

However, in respect of an application made by the assessee or deductor or collector, the authority shall, within a
period of 6 months from the end of the month in which the application is received by it, pass an order -

a. making the amendment; or

b. refusing fo allow the claim.

Opportunity of being heard [Sec. 154(3)]: If such rectification order is prejudicial to the assessee or deductor or
collector, an opportunity of being heard must be given to the assessee, before passing such order.

Taxpoint

¢ Where any such amendment has the effect of reducing the assessment or otherwise reducing the liability of
the assessee or the deductor or collector, the Assessing Officer shall make any refund which may be due to
such assessee or the deductor or collector.

¢ Where any such amendment has the effect of enhancing the assessment or reducing a refund already made
or otherwise increasing the liability of the assessee or the deductor or collector, the Assessing Officer shall serve
on the assessee or the deductor or collector, as the case may be a notice of demand in the prescribed form
specifying the sum payable, and such notice of demand shall be deemed to be issued u/s 156.

e Mistake apparent from record may be a mistake of fact or mistake of law.

Faceless rectification, amendments and issuance of notice or intimation [Sec. 157A]

The Central Government may make a scheme, for the purposes of rectification of any mistake apparent from
record u/s 154 or other amendments u/s 155 or issue of notice of demand u/s 156, or intimation of loss u/s 157, so
as to impart greater efficiency, transparency and accountability by—

a. eliminating the interface between the income-tax authority and the assessee or any other person to the
extent fechnologically feasible;

b. optimising utilisation of the resources through economies of scale and functional specialisation;
c. infroducing a team-based rectfification of mistakes, amendment of orders, issuance of notice of demand or

infimation of loss, with dynamic jurisdiction.

Taxpoint: The Central Government may, for the purpose of giving effect to the scheme, direct (upto 31-03-
2022) that any of the provisions of this Act shall not apply or shall apply with such exceptions, modifications and
adaptations as may be specified.
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4.17 DEMAND NOTICE [SEC. 156]

On completion of assessment, a demand notice is served for additional demand raised in the assessment.

Time limit for payment of tax: The assessee should make the payment of amount demanded within 30 days of
service of notice [Sec. 220(1)] Where the Assessing Officer has any reason to believe that it will be detrimental to
revenue if the full period of 30 days is allowed, then he may with the previous approval of the Joint Commissioner
direct that the sum specified in the notice of demand shall be paid within such time as may be specified by him
in the nofice.

Interest on delay in payment: If the payment is not made within 30 days (or time allowed in the noftice), interest
shall be payable @ 1% for every month (or part thereof) of the delay [Sec. 220(2)]
An assessee in default shall be liable to a penalty of an amount not exceeding the amount of tax in arrears. [Sec.

221(1)]

Note: Where any sum is determined to be payable by the assessee or by the deductor or collector u/s 143(1)
or 200A(1) or 206CB(1), the infimation under those sections shall be deemed to be a notice of demand for the
purposes of this section.
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This Study Note includes

5.1 Interest for Failure to Deduct and Pay Tax at Source [Sec. 201(1A)]
5.2 Interest for Failure to Collect and Pay Tax at Source [Sec. 206C(7)]
5.3 Interest for Default in Furnishing Return of Income [Sec. 234A]

5.4 Interest for Default in Paying Advance Tax [Sec. 234B]

5.5 For Deferment of Advance Tax [Sec. 234C]

5.6 Interest for Excess Refund Granted to the Assessee [Sec. 234D]

5.7 Fee for Defaults in Furnishing Statements [Sec. 234E]

5.8 Fee for Default in Furnishing Return of Income [Sec. 234F]

5.9 Fee for Default Relating to Statement or Cerlificate [Sec. 234G] Nev
5.10 Interest for Failure to Pay Tax according to Demand Notice [Sec. 220(2)]
5.11 Waiver or Reduction of Interest u/s 234A, 234B & 234C

5.12 Interest Payable to the Assessee

Interest payable by the assessee

1. For failure to deduct and pay tax at source [Sec. 201(1A)]
For failure to collect and pay tax at source [Sec. 206C(7)]
For default in furnishing return of income [Sec. 234A]

For default in paying advance tax [Sec. 234B]

For deferment of advance tax [Sec. 234C]

For excess refund granted to the assessee [Sec. 234D]

N o o M wD

For failure to pay tax according to demand notice [Sec. 220(2)]

Interest receivable by the assessee

Interest receivable by the assessee on refund [Sec.244A]

Important notes regarding calculation of interest

Following points are to be noted regarding calculation of interest, whether such interest is receivable from or
payable to the Central Government (Rule 119A):

1. Rounding off the amount on which interest is to be calculated

Amount on which such interest is calculated will be rounded off to the multiple of 100 by ignoring any fraction
of 100. E.g., amount on which interest is to be calculated is ¥ 240 or X 290, then it is to be rounded off to ¥ 200 by
ignoring fraction of X 40 or X 90.

2. Rounding off the period for which interest is o be calculated

*  When interest is calculated on monthly basis, any fraction of the month shall be taken as full month. E.g.,
Interest is to be calculated from 15 August to 5™ December, then interest shall be calculated for 5 months.

¢ When interest is calculated on annual basis, any fraction of the month shall be ignored.
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5.1 INTEREST FOR FAILURE TO DEDUCT AND PAY TAX AT SOURCE [SEC. 201(1A)]

Condition: Where a person, responsible for deducting tax at source, fails to -
(a) deduct tax at source; or

(b) deposit such tax after deducting the same.

Amount on which interest is to be charged: On the amount of such tax.

Rate of Interest:

Period Rate of Interest

From the date on which such tax was deductible to the date | Simple interest @ 1% per month or part thereof
on which such tax is deducted

From the date on which such tax was deducted to the date on | Simple interest @ 1.50% per month or part
which such tax is actually paid thereof

Period: From the date on which such tax was deductible fo the date on which such tax is actually paid.

Note: In case any person fails to deduct such tax on the sum paid or payable but is not deemed to be an assessee
in default (as per first proviso to sec. 201(1)), the interest shall be payable from the date on which such tax was
deductible to the date of furnishing of return of income by such payee.

5.2 INTEREST FOR FAILURE TO COLLECT AND PAY TAX AT SOURCE [SEC. 206C(7)]

Condition: Where a person, responsible for collecting tax at source, fails to -
(a) collect tax at source; or

(b) deposit such tax after collecting the same.

Amount on which interest is to be charged: On the amount of such tax

Rate of Interest: Simple interest @ 1% per month or part thereof

Period: From the date on which such tax was collectible to the date on which such tax is actually paid.

Note: Any person (other than seller of bullion or jewellery), responsible for collecting tax, fails to collect such tax
on the amount received or receivable from a buyer or licensee or lessee but is not deemed to be an assessee in

default (as per First proviso of sec. 206C(6A)], the interest shall be payable from the date on which such tax was
collectible to the date of furnishing of return of income by such buyer or licensee or lessee.

5.3 INTEREST FOR DEAULT IN FURNISHING RETURN OF INCOME [SEC. 234A]

Condition: Where a person, who is required to furnish return of income -
(a) fails to furnish a return; or

(b) furnishes it after the due date specified u/s 139(1).

Amount on which interest is fo be charged: On the amount of tax determined u/s 143(1) or on regular assessment
as reduced by advance tax paid and tax deducted or collected at source, if any.
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In other words, interest is fo be calculated on the following amount:

Particulars Amount Amount
Tax determined u/s 143(1) or on Regular assessment* ok
Less: Advance Tax paid ok
Relief u/s 89 or 90 or 90A or 91 ok
Credit allowed u/s 115JAA / 115JD (MAT or AMT Credit) ok
Tox deducted/collected at source ok ok
Amount for interest calculation b

* Regular Assessment means assessment u/s 143(3)/144/147 (first time)/153A(first fime).

Rate of Interest: Simple interest @ 1% per month or part thereof

Period: For every month or part of a month commencing from the day immediately following the due date for
furnishing return for the relevant assessment year and ending on -

e Where the return is furnished after due date : Date of furnishing return
e Where the return is not furnished at all : Date of completion of assessment u/s 144
Notes:

1.

For the purpose of self-assessment u/s 140A, interest shall be calculated on tax liability as declared in the return
by the assessee.

As interest liability u/s 234A is different, in case of assessment by assessee himself (i.e. self- assessment) and
assessment made by income tax authority (i.e. assessment u/s 143(1) or regular assessment), therefore, interest
paid u/s 234A at the time of self-assessment shall be reduced from final interest liability u/s 234A.

The liability u/s 234A, 234B & 234C is automatic and the question of granting opportunity of being heard does
not arise.

Demand notice for interest u/s 234A, 234B & 234C shall not be issued unless assessment order contains such
levy.

Reassessment: Where -

(a) areturn of income is required to be furnished due to nofice u/s 148 or 153A (second and subsequent
fime); &

(b) assessee fails to furnish such return within fime allowed under that section or fails to furnish return of income
at all,

- then, assessee shall be liable to pay simple interest @ 1% for every month or part thereof.

Amount on which interest is to be charged: On the amount by which tax on fotal income as per sec.147, exceeds
the tax on the total income determined on the basis of earlier assessment

Period: Commencing on the day immediately following the expiry of the time allowed under that notice and
ending on -

Where the return is furnished after the expiry of | : Date of furnishing return
time allowed

Where the return is not furnished at all : Date of completion of reassessment u/s 147 or 153A

Adjustment in interest: Where tax payable is reduced or increased by an order u/s 154, 155, 245D, 250, 254, 260,
262, 263 & 264, the amount of interest shall be reduced or increased accordingly.
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llustration 1.

Calculate interest u/s 234A in the following cases —

Name of the assessee A A Lid. B
Due date of furnishing return 31+ July 31 October 31 July
Date of filing return 4" December 28" February Not filed
Date of completion of assessment 1t March 15™ April 15" February
Income as per return ¥ 5,80,000 ¥ 5,00,000 --
Assessed Income 3 6,10,000 % 5,50,000 ¥ 12,00,000
Advance tax paid ¥ 10,000 ¥ 25,000 ¥ 80,000
Tax deducted at source 310,000 % 15,000 % 80,000
Tax paid along with refurn % 6,000 ¥ 1,50,000 --

Also state interest payable u/s 234A for the purpose of sec.140A. Ignore interest under any other section.

Solution:

Computation of interest u/s 234A

Particulars Code A A Lid. B
Period of default Af 5 months 4 months 7 months
(Aug.to Dec.) | (Nov.to Feb.) | (Aug. to Feb.)

Assessed Income B 6,10,000 5,50,000 12,00,000
Tax rate C Slab-rate 30% Slab rate
Tax liability before surcharge D =B*C 34,500 1,65,000 1,72,500
Rate of Surcharge E Nil Nil Nil
Surcharge F=D*E Nil Nil Nil
Tax and surcharge payable G =D+F 34,500 1,65,000 1,72,500
Health & Education cess H=G*4% 1,380 6,600 6,900
Tax liability on assessed income | = G+H 35,880 1,71,600 1,79.400
Less: Advance tax paid & tax deducted at source J 20,000 40,000 1,60,000
Shortfall K=1-J 15,880 1,31,600 19,400
Rounded off L 15,800 1,31,600 19,400

Interest (1% * A * L) 790 5,264 1,358
Note: Tax paid along with return shall not be reduced while computing interest u/s 234A
Computation of interest u/s 234A for the purpose of sec.140A

Name of the assessee Code A A Lid.
. 5 months 4 months
Period of default A#
(Aug. to Dec.) (Nov. to Feb.)

Returned Income B 5,80,000 5,00,000
Tax rate C Slab-rate 30%
Tax liability before surcharge D=B*C 28,500 1,50,000
Rate of Surcharge E Nil Nil
Surcharge F=D*E Nil Nil
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Tax & surcharge on above G=D+F 28,500 1,50,000
Health & Education cess H=G*4% 1,140 6,000
Tax liability on assessed income I=G+H 29,640 1,56,000
Less: Advance tax paid & tax deducted at source J 20,000 40,000
Shortfall K=I-J 9,640 1,16,000
Rounded off L 9.600 1,16,000

Interest (1% * A * L) 480 4,640

#1t is to be noted that when interest is calculated on monthly basis, any fraction of the month shall be taken as full
month.

Note: In case of B, return has not been filed, hence interest payable u/s 234A at the time of self-assessment cannot
be computed.

5.4 INTEREST FOR DEAULT IN PAYING ADVANCE TAX [SEC. 234B]

Condition: Where a person, who is required to pay advance tax, fails fo pay -
(a) advance tax at all; or
(b) 90% of assessed tax as advance tax.

Amount on which interest is to be charged -

Particulars Interest

Where no tax is paid u/s 140A Assessed tax — Advance tax paid
Where tax is paid u/s 140A

Period upto the date on which tax as per self-assessment | Assessed tax — Advance tax paid
is paid

Period after the date on which the tax as per self | Assessed Tax — Advance tax paid - Tax paid on Self
assessment is paid Assessment*

# Assessed tax means tax determined u/s 143(1) or Regular assessment as reduced by
- Tox deducted or collected at source;

- Relief allowed u/s 89 or 90 or 90A or 91;

- Credit allowed u/s T15JAA or 115JD (MAT or AMT Credit)

* Where amount paid under self-assessment falls short of tax and interest calculated as per self-assessment, then
amount paid shall be first adjusted towards interest and balance, if any, shall be adjusted towards tax payable.

Rate of interest: Simple interest @ 1% per month or part thereof

Period: For every month or part of a month commencing from 15 day of April of the relevant assessment year and
ending on the date of determination of fax u/s 143(1) or on regular assessment.

Notes:

1. For the purpose of self-assessment u/s 140A, interest shall be calculated on fax as per income shown in the
return.

2. As inferest liability u/s 234B is different in case of assessment by assessee himself (i.e. self- assessment) and
assessment made by income tax authority (i.e. assessment u/s 143(1), regular assessment), therefore interest
paid u/s 234B at the fime of self-assessment shall be reduced from final interest liability u/s 234A.

3. Reassessment: Where as aresult of an order of reassessment or recomputation u/s 147 or 153A, the amount on
which interest is payable is increased, the assessee shall be liable to pay simple interest @ 1% for every month
or part thereof.
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Amount on which interest is to be charged: Such interest shall be payable on the amount by which tax on total
income exceeds the tax on total income determined on the basis of earlier assessment.

Period -
Commencing on : It day of the relevant assessment year
Ending on : Date of the reassessment or recomputation u/s 147 or 153A.

Adjustment in interest: Where tax payable is reduced or increased by an order u/s 154, 155, 245D, 250, 254, 260,
262, 263 & 264, the amount of interest shall be reduced or increased accordingly.

lllustration 2.

A firm furnished its return of income on 30" June, 2021 showing income of X 1,00,000. The return shows other
particulars as follows -

Advance tax ¥ 20,000
TDS 1,000

The AO passed the assessment order enhancing income by X 5,000 on 29-3-2022. Compute interest u/s 234B.

Solution:

Computation of interest u/s 234B

Particulars Amount

Assessed Income 1,05,000
Tax liability before surcharge [X 1,05,000 * 30%)] 31,500
Add: Health & Education cess @ 4% 1,260
Tax and cess payable 32,760
Less: Tax deducted at source 1,000

Assessed tax 31,760
90% of above 28,584
Advance tax paid 20,000
Since advance tax paid by the firm is less than ?0% of assessed tax, sec. 234B is applicable
Shortfall (Assessed tax less Advance tax paid) 11,760
Rounded off 11,700
Period of default [From April 2021 to March 2022] 12 months
Interest u/s 234B (1% xX 11,700 x 12) 1,404

lllustration 3.

How shall your answer differ if the assessee pays T 10,200 as self-assessment tax along with return. Ignore interest
u/s 234C.
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Solution:

Computation of interest u/s 234B

Particulars As per

Assessed income Returned income
Income 1,05,000 1,00,000
Tax on above (including cess) 32,760 31,200
Less: TDS and Advance tax 21,000 21,000
Shortfall for the period April’ 2021 to June’ 2021 11,760 10,200
Rounded off () 11,700 10,200
Period of default (b) [From April' 2021 to June' 2021] 3 months 3 months
Interest u/s 234B (1% x a x b) 351 306
Shortfall for the period July’ 2021 to March’ 2022 1,806
(X 11,700 -% 9,894 as paid u/s 140A) [Note]
Rounded off (c) 1,800
Period of default (d) [From July’ 2021 to March’ 2022] 9 months
Interest u/s 234B (1% x c x d) 162

Note:

Since, shortfall till June 2021 is X 11,760 and thereafter assessee has paid X 9,894 [i.e. ¥ 10,200 (amount paid u/s
140A) —X 306 (interest u/s 234B for the purpose of sec.140A)], hence interest shall be calculated on the following -

For the period April’ 21 to June' 21 -On% 11,760
For the period July’ 21 to March’ 22 -On¥% 1,806

Statement showing interest payable u/s 234B

Particulars Amount

For the period April to June 351
For the period July fo March 162
513
Less: Interest paid on self-assessment 306
Interest payable 207

5.5 FOR DEFERMENT OF ADVANCE TAX [SEC. 234C]

Condition: Payment of advance tax is fo be made as per the schedule (mentioned in the chapter "Advance
Tax"). In case assessee fails to pay the amount or pays lesser amount as required by the schedule, then assessee
will have to pay interest u/s 234C for such deferment.

Amount on which interest is payable:

Specified % of tax* on the total income declared in the return filed by the assessee ok

Less: Tax deducted/collected at source ok

Less: Amount of advance tax paid on or before the due date of payment as per the advance tax ok
payment schedule.

Less: Relief allowed u/s 89 or 90 or 90A or 91 ok
Less: Credit allowed u/s T15JAA or 115JD (MAT or AMT Credit) ok
Amount on which interest shall be calculated ok
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* Specified % of tax for calculation of interest under this section

Due date of installment -
Assessee . Minimum amount payable
(of previous year)

An eligible assessee in respect of an
eligible business referred fo in sec. | On or before March 15 100% of advance tax liability
44AD or 44ADA

On or before June 15 Upto 15% of advance tax liability
On or before September 15 Upto 45% of advance tax liability
Other Assessee A
On or before December 15 Upto 75% of advance tax liability
On or before March 15 Upto 100% of advance tax liability

Notes:

1. Where an assessee has paid 12% or more of tax as advance tax on or before June 15, then no interest u/s
234C is payable.

2. Where an assessee has paid 36% or more of tax as advance tax on or before September 15, then no interest
u/s 234C is payable.

Rate of interest: Simple interest @ 1% per month or part thereof
Period: 3 months (1 month for last instalment)

Other Points
No interest will be levied in respect of any shortfall in the payment of advance tax due on the returned income, if -
(a) The shortfall is on account of under-estimation or failure to estimate the amount of:

() capital gains; or

(i) income of the nature referred to in section 2(24)(ix) [i.e. lottery, cross-word, etc.];

(i) income under the head “Profits and gains of business or profession” in cases where the income accrues
or arises under the said head for the first time; or

(iv) income of the nature referred to in sec. 115BBDA (i.e., dividend in excess of specified limit)

(b) The assessee has paid the whole of the amount of tax payable in respect of such income as part of the
remaining installment(s) of advance tax which were due or where no installment is due, by March 31 of the
previous year.

lllustration 4.

A firm made the following payments of advance tax during the financial year 2020-21:

Zin lakh

September 15, 2020 7.00

December 15, 2020 7.75

March 15, 2021 10.75

25.50

The return of income is filed on 31-7-2021 showing -

Business income % 80 lakh
Long term capital gain taxable @ 20% (as on 1-12-2020) T 10 lakh

Compute interest payable u/s 234C.
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Solution:
Computation of tax liability for A.Y. 2021-22 g inlakh
Particulars Business income Long term capital gain
Income 80.00 10.00
Tax rate 30% 20%
Tax liability before cess 24.00 2.00
Add: Health & Education cess 0.96 0.08
Tax liability including cess 24.96 2.08
Computation of interest payable u/s 234C
Particulars Installment of Advance tax
15/6/2020 15/9/2020 | 15/12/2020 | 15/3/2021
Rate of Advance tax 15% 45% 75% 100%
Amount payable
(X 24,96,000 x 15%) 3.74,400
(X 24,96,000 x 45%) 11,23,200
[(% 24,96,000 + X 2,08,000) x 75%] 20,28,000
[(X 24,96,000 + X 2,08,000) x 100%)] 27,04,000
Less: Amount paid till date Nil 7,00,000 14,75,000 25,50,000
Shortfall 3.74,400 4,23,200 5,53,000 1,54,000
Rounded off (a) 3.74,400 4,23,200 5,53,000 1,54,000
Period of default (b) 3 months 3 months 3 months 1 month
Interest (1% x a x b) 311,232 12,696 316,590 31,540
Total interest payable u/s 234C 342,058
lllustration 5.
A Ltd. made the following payments of advance tax during the financial year 2020-21:
Zin lakh Tin lakh
June 15, 2020 3.70 September 15, 2020 3.50
December 15, 2020 10.25 March 18, 2021 8.80
The return of income is filed on 31-7-2021 showing -
Business income T 80 lakh
Long term capital gain taxable @ 20% (as on 1-12-2020) T 10 lakh
Compute interest payable u/s 234C.
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Solution:

Computation of tax liability for A.Y. 2021-22

(X in lakh)

Particulars Business income Long term capital gain

Income 80.00 10.00
Tox rate 30% 20%
Tax liability before surcharge 24.00 2.00
Add: Surcharge Nil Nil
Tax liability after surcharge 24.00 2.00
Add: Education cess 0.96 0.08

Tax liability after surcharge and cess 24.96 2.08

Computation of interest payable u/s 234C
Particulars Installment of Advance tax
15/6/2020 15/9/2020 15/12/2020 15/3/2021
Rate of Advance tax 15% 45% 75% 100%
Amount payable
(X 24,96,000 x 15%) 3.74,400
(X 24,96,000 x 45%) 11,23,200
[(X 24,96,000 + X 2,08,000) x 75%] 20,28,000
[(X 24,96,000 + X 2,08,000) x 100%] 27,04,000
Less: Amount paid till date 3,70,000 7.20,000 17.45,000 17,45,0003
Shortfall Nil! 4,03,200 2,83,000 9.59,000
Rounded off (a) Nil 4,03,200 2,83,000 9,59,000
Period of default (b) - 3 months 3 months 1 month
Interest (1% x a x b) - 12,096 8,490 9,590
Total interest payable u/s 234C 30,176

Since assessee has paid at least 12% of tax (i.e. ¥2,99,520) on or before 15" June, 2020, hence no interest u/s 234C

shall be levied.

2. Since assessee fails to pay 36% of tax (i.e. X 8,98,560) on or before 15 September, 2020, hence interest u/s 234C

shall be levied. It is fo be noted that interest shall be payable considering 45% of tax.

3. As payment has not been made within due date, hence advance tax paid on 18-03-2021 has not been

considered.

5.6 INTEREST FOR EXCESS REFUND GRANTED TO THE ASSESSEE [SEC. 234D]

Condition: Where any refund is granted to the assessee u/s 143(1) and -

(a) norefundis due on regular assessment; or

(b) the amount refunded exceeds the amount refundable on regular assessment;

Rate of interest: Simple interest @ 4% for every month or part of the month

Amount on which interest is fo be charged: On the whole or excess amount refunded

Period: From the date of grant of refund o the date of such regular assessment
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Adjustment in interest: Where amount of refund is reduced or increased by an order u/s 154, 155, 245D, 250, 254,
260, 262, 263 & 264, the amount of interest shall be reduced or increased accordingly.

5.7 FEE FOR DEFAULTS IN FURNISHING STATEMENTS [SEC. 234E]

Condition: Where a person fails to deliver a quarterly TDS / TCS return within the prescribed time.

Amount of Fee: X 200 for every day during which the failure continues subject to maximum of amount of TDS / TCS
Note:

- The fee shall be paid before delivering a statement.

- The fee is in addition to other consequences of non-delivering such return

5.8 FEE FOR DEFAULT IN FURNISHING RETURN OF INCOME [SEC. 234F]

Where a person required fo furnish a return of income u/s 139(1), fails to do so within the due date, he shall pay
fee of:

Case Fee
Total income does not exceed X 5 lakh ¥ 1,000
Total income exceeds X 5 laks
- If the return is furnished on or before 31 December of the assessment year ¥ 5,000
- In any other case % 10,000

5.9 FEE FOR DEFAULT RELATING TO STATEMENT OR CERTIFICATE [SEC. 234G] Nev

Where:

(a) theresearch association, university, college or other institution or company referred to in 35(1)(ii) or {iii) or (iia)
fails to deliver a statement within the time prescribed u/s 35(1A); or

(b) the institution or fund fails to deliver a statement within the time prescribed u/s 80G(5) (viii) or fails to furnish a
certificate u/s 80G(5)(ix)

it shall be liable to pay fee @ % 200 for every day during which the failure confinues.

Maximum Fee: The amount of fee shall not exceed the amount in respect of which the failure referred to therein
has occurred.

Taxpoint: Such fee shall be paid before delivering the statement or before furnishing such certificate.

5.10 INTEREST FOR FAILURE TO PAY TAX ACCORDING TO DEMAND NOTICE [SEC. 220(2)]

Any amount specified as payable in a notice of demand u/s 156 should be paid within 30 days (or lesser period as
specified by the Assessing Officer with prior approval of Joint Commissioner) of the service of the notice.

Condition: Any person fails to pay such amount within such time
Rate of interest: Simple interest @ 1% for every month or part thereof.
Amount on which interest is fo be charged: On the amount specified in the notice of demand.

Period: Interest shall be charged for a period commencing from the day immediately after the expiry of 30 days
(or specified period') and ending on the day on which such amount is paid.
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1. Where the Assessing Office has any reason to believe that it will be detrimental to revenue if the full period
of 30 days is allowed, then he may with the previous approval of the Joint Commissioner direct that the sum
specified in the notice of demand shall be paid within such time as may be specified by him in the notice. In
such case interest shall be calculated for a period commencing from the period specified in the notice.

2. Where interest is charged u/s 201(1A) on the amount of tax specified in the intimation issued u/s 200A(1) for
any period, then, no interest shall be charged under this section on the same amount for the same period.
Similarly, where interest is charged u/s 206C(7) on the amount of tax specified in the intfimation issued u/s
206CB(1) for any period, then, no interest shall be charged under this section on the same amount for the

same period.

3. Adjustment in interest: Where amount of refund is reduced or increased by an order u/s 154, 155, 250, 254, 260,
262, 264 & 245D, the amount of interest shall be reduced or increased accordingly.

4. Where any nofice of demand has been served upon an assessee and any appeal or other proceeding, as the
case may be, is filed or initiated in respect of the amount specified in the said notice of demand, then, such
demand shall be deemed to be valid till the disposal of the appeal by the last appellate authority or disposal
of the proceedings, as the case may be.

In respect of any tax payable between 20-03-2020 and 29-06-2020, interest @ 9% p.a. shall be applicable
provided such tax has been paid on or before 30-06-2020

Summary of Interest payable

Dates Interest liability of an assessee

01-04-2020 First day of the Previous Year

15-06-2020 Pay Tax equal to 15% of Advance Tax liability. If assessee fails to pay 12% of tax as
Advance tax, it is liable to pay interest u/s 234C @ 1% p.m. of shortfall (i.e., 15% of tax
—tax paid) for 3 months (i.e. for the period ending on due date of next installment)

15-09-2020 Pay Tax equal to 45% of Advance Tax liability. If assessee fails to pay 36% of tax as
Advance tax, it is liable to pay interest u/s 234C @ 1% p.m. of shortfall (i.e., 45% of tax
— tax paid) for 3 months (i.e. for the period ending on due date of next installment)

15-12-2020 Pay Tax equal to 75% of Advance Tax liability. If assessee fails to pay 75% of tax as
Advance tax, it is liable to pay interest u/s 234C @ 1% p.m. of shortfall for 3 months (i.e.
for the period ending on due date of next installment)

15-03-2021 Pay Tax equal fo 100% of Advance Tax liability. If assessee fails to pay 100% of tax as
Advance tax, itis liable to pay interest u/s 234C @ 1% p.m. of shortfall for 1 months (i.e.
for the period ending on 31-03-2021)

31-03-2021 Last day of the Previous Year

01-04-2021 First day of Asst. Year If assessee fails to pay 90% of

31-07-2021/ 31-10-2021/
30-11-2021

assessed tax within 31-03-2021, it is
liable to pay interest u/s 234B @ 1%
p.m. of shortfall from 01-04-2021 to
date of completion of assessment.

Due Date of furnishing return'. If assessee fails to
furnish its return of income within this date, it is
liable for payment of interest u/s 234A @ 1% p.m.
of shortfall (i.e. Assessed tax less TDS, Advance
Tax and other Relief) from day after this date
to date of furnishing return (upto completion of
assessment, if return is not furnished at all)

31-03-2023 Date of completion of assessment (Max.)
Pay demand within specified days (Max. 30 days)
If assessee fails to pay demand within time allowed, liable for interest u/s 220(2) @ 1%
p.m.
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Interest payable for the previous year

15-06-2020

Pay Tax equal to 15% of Advance
Tax liability. If assessee fails to pay
12% of tax as Advance tax, it is
liable to pay interest u/s 234C @
1% p.m. of shortfall (i.e., 15% of tax
—tax paid) for 3 months (i.e. for the
period ending on due date of next
installment)

Pay Tax equal to 75% of Advance Last day of the previous year
Tax liability. If assessee fails to pay
75% of tax as Advance tax, it is
liable to pay interest u/s 234C @ 1%
p.m. of shortfall for 3 months (i.e.
for the period ending on due date
of next installment)

Pay Tax equal to 45% of Advance
Tax liability. If assessee fails to pay
36% of tax as Advance tax, it is
liable to pay interest ufs 234C @ 1%
p.m. of shortfall (i.e., 45% of tax —
tax paid) for 3 months (i.e. for the
period ending on due date of next
installment)

15-09-2020

Pay Tax equal to 100% of Advance
Tax liability. If assessee fails to pay
100% of tax as Advance tax, it is
liable to pay interest ufs 234C @ 1%
p.m. of shortfall for 1 months (i.e.
for the period ending on 31-03-
2021)

01-04-2020

First day of the previous year

Interest payable for the period after previous year

01-04-2021 Due Date of filing return

If assessee fails to furnish its return of
income within this date, it is liable for
payment of interest u/s 234A @ 1% p.m.
of shortfall (i.e. Assessed tax less TDS,
Advance Tax and other Relief) from day
after this date to date of furnishing
return (upto completion of assessment,
if return is not furnished at all)

First day of the assessment year Pay demand within specified days
(Max. 30 days). If assessee fails to
pay demand within time allowed,

liable for interest ufs 220(2) @ 1%

[

Date of completion of assessment
(Max.)

If assessee fails to pay 90% of assessed tax within 31-03-2021, it is liable to pay interest u/s 234B @ 1% p.m. of shortfall from 01-
04-2021 to date of completion of assessment.

5.11 WAIVER OR REDUCTION OF INTEREST U/S 234A, 234B & 234C

1. The Chief Commissioners and the Directors-General (Investigation) is empowered to reduce or waive penal
interest u/s 234A, 234B and 234C in the following circumstances* -

(a) Where, in the course of search and seizure operation, books of account have been taken over by the
Department and were not available to the taxpayers to prepare his return of income.

(b) Where, in the course of search and seizure operation, cash had been seized, which was not permitted to
be adjusted against arrears of tax or payment of advance tax installments falling due after the date of
the search.

(c) Anyincome other than capital gains which was received or accrued after the date of first or subsequent
installment of advance tax, which was neither anticipated nor contemplated by the taxpayer and on
which advance tax was paid by the taxpayer after the receipt of such income.

(d) Where, as aresult of any retrospective amendment of law or the decisions of the Supreme Court after the
end of the relevant previous year, certain receipts, which were earlier treated as exempted income, now
become taxable.

(e) Where return of income is filed voluntarily without detection by the Income tax Department and due to
circumstances beyond conftrol of the taxpayer such return of income was not filed within the stipulated
fime-limit or advance tax was not paid at the relevant time.

* The above circumstances are indicative only.

2. The Chief Commissioner of Income Tax/Director-General are empowered to waive orreduce interest u/s 234A,
234B and 234C on income which accrues or arises for any previous year due to the operation of any order

' In some cases, 30th November
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of a Court, statutory authority or of the Government (other than an order of assessment, appeal reference or
revision passed under the provisions of the Income tax Act) passed after the close of the said previous year
[Order F. No. 212/495/92-ITA-Il dt. 2-5-1994]

Notes:

(q)

Board can grant relief u/s 234A, 234B or 234C

(b) Settlement Commission does not have the power to waive or reduce interest u/s 234A or 234B or 234C

(c)

Waiver of interest can be considered only if the return of income is filed voluntarily without detection by the
Assessing Officer.

5.12 INTEREST PAYABLE TO THE ASSESSEE

Interest on refund [Sec. 244A]

An assessee who is entitled to get refund shall also be entitled to inferest on such refund. Provision relating to
interest is enumerated below -

Rate of interest: Simple interest @ 2% per month or part thereof

Period for calculation of interest

Case Period

1.

Refund is out of TDS or TCS or
Advance tax (Note 1)

—Where return of income is | From first day of relevant assessment year to the date on which such refund
furnished within due date is granted.

—Where return is after due date | From the date of furnishing return to the date on which such refund is
granted.

Refund is out of self-assessment | From the date of furnishing return or payment of tax, whichever is later to
fax (Note 1) the date on which such refund is granted.

Refund due to any other|From date of payment of such tax to the date on which such refund is
reason granted.

Refund due to excess payment | From the date on which claim for refund is made (however, where refund
of TDS by deductor arise on account of giving effect to an order u/s 250 or 254 or 260 or 262,
from date of payment of tax) to the date on which refund is granted.

Notes:
1.

Interest on refund due to TDS or TCS: In case (1) and (2), no interest on refund shall be allowed if the amount of
refund is less than 10% of the tax determined u/s 143(1) or on regular assessment.

Interest on Refund arising out of giving effect to an order: In a case where a refund arises as a result of giving
effect to an order u/s 250 or 254 or 260 or 262 or 263 or 264, wholly or partly, otherwise than by making a fresh
assessment or reassessment, the assessee shall be entitled to receive, in addition to the interest payable (as
aforesaid), an additional interest on such amount of refund calculated at the rate of 3% p.a., for the period
beginning from the date following the date of expiry of the time allowed u/s 153(5) [i.e., 3 months from the end
of the month in which appellate order is received by the CIT) to the date on which the refund is granted

Taxability of refund and interest on refund: It is to be noted that refund of tax itself is not taxable. However,
interest received on delayed refund is taxable under the head “Income from other sources”.

Adjustment in interest: Where tax payable is reduced or enhanced by an order u/s 143(3), 144, 147, 154, 155,
250, 254, 260, 262, 263, 264 & 245D(4), the amount of interest shall be reduced or enhanced accordingly.

Delay in refund due to reason attributable to the assessee: Where the refund is delayed for the reason
attributable to the assessee (or deductor), the period of delay so attributable to him shall be excluded from
the period for which interest is payable. Further, where any question arises as to the period fo be excluded,
it shall be decided by the Principal Chief Commissioner or Chief Commissioner or Principal Commissioner or
Commissioner whose decision shall be final.
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This Study Note includes

6.1 Power regarding Discovery, Production of Evidence, etc. [Sec. 131]

6.2 Search and Seizure [Sec. 132]

6.3 Powers to Requisition Books of Account, Assets, etc. [Sec. 132A]

6.4 Application of Seized or Requisitioned Assets [Sec. 132B]

6.5 Release of Asset [First Proviso to Sec. 132B]

6.6 Power to Call for Information [Sec. 133]

6.7 Power of Survey [Sec. 133A]

6.8 Power to Collect Certain Information [Sec. 133B] (Door to Door Survey)

6.9 Power to Call for Information by Prescribed Income-tax Authority [Sec. 133C]
6.10 Power to Inspect Registers of Companies [Sec. 134]

6.11 Power of Certain Authorities [Sec. 135]

6.12 Faceless Collection of Information [Sec. 135A]

6.13 Proceedings before Income-tax Authorities to be Judicial Proceedings [Sec.136]
6.14 Disclosure of Information in respect of Assessee [Sec. 138]

6.15 Assessment in case of Search or Requisition [Sec. 153A]

6.16 Assessment of Income of any Other Person [Sec. 153C]

6.17 Time Limit for Completion of Assessment [Sec. 153B]

6.1 POWER REGARDING DISCOVERY, PRODUCTION OF EVIDENCE, ETC. [SEC. 131]

Power of income tax authority while trying a suit

The income-tax authority [being Assessing Officer, Deputy Commissioner (Appeals), Joint Commissioner,
Commissioner (Appeal), Principal Chief Commissioner or Chief Commissioner or Principal Commissioner or
Commissioner and the Dispute Resolution Panel] have the same powers as are vested in a court under the Code
of Civil Procedure, 1908, when trying a suit in respect of the following matters —

(a) Discovery and inspection;

(b) Enforcing the attendance of any person, including any officer of a banking company and examining him on
oath;

(c) Compelling the production of books of account and other documents; and

(d) Issuing commissions

Power before initiating search and seizure u/s 132 [Sec. 131(1A)]

The income-tax authority [being Principal Director-General or Director-General or Principal Director or Director or
Joint-Director or Assistant Director or Deputy Director or any authorized officer referred u/s 132(1)] before taking
any action u/s 132, can exercise above power if he has reason to suspect that any income has been concealed
(or is likely to be concealed), by any person (or class of persons), within his jurisdiction and for the purposes of
making any enquiry or investigation relating thereto, it shall be competent for him to exercise above powers.
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» Above action can be taken even though no proceedings with respect to such person is pending before any
income-tax authority.

» In case inquiry (even no proceedings are pending) or investigation is related to an agreement referred to
in sec. 90 or 90A, such power can be excersied by any notified income-tax authority (not below the rank of
Assistant Commissioner) [Sec. 131(2)]

Power to impound or retain books [Sec. 131(3)]

Any income tax authority [referred in sec. 131(1) or (1A) or (2)] may impound and retain in its custody any books of
account or other documents produced before it in any proceedings under this Act. However, an Assessing Officer
or an Assistant Director or Deputy Director shall not -

(a) Impound any books of account or other documents without recording his reasons for doing so; or

(b) Retain in his custody any such books or documents for a period exceeding 15 days (exclusive of holidays)
without obtaining (prior) approval of the Principal Chief Commissioner or Chief Commissioner or Principal
Director General or Director General or Principal Commissioner or Commissioner or Principal Director or
Director.

6.2 SEARCH AND SEIZURE [SEC. 132]

Who can authorize (i.e., issue search warrants) proceedings u/s 132

Sec.132 empowers the Principal Director General or Director General or Principal Director or Director or the Principal
Chief Commissioner or Chief Commissioner or Principal Commissioner or Commissioner to authorize proceedings
under this section.

Taxpoint: Proceeding means any proceeding in respect of any year, which may be pending on the date on which
a search is authorised under this section or which may have been completed on or before such date and includes
also all proceedings which may be commenced after such date in respect of any year.

Circumstances when search can be conducted

Any authority (mentioned above) can direct proceedings u/s 132 against the following person where he has
reason to believe (in consequence of information in his possession, which is something more than mere rumor or
gossip) that:

Person Circumstances

Any person to whom a summons u/s 131(1) or a nofice
u/s 142(1) was issued to produce any books of account | Such person has omitted or failed to do so
or other documents

Any person to whom a summons or notice as aforesaid

has been or might be issued Such person will fail to do so

Such money, bullion, jewellery or other valuable article
or thing represents either wholly or partly undisclosed
income or undisclosed property

Any person is in possession of any money, bullion,
jewellery or other valuable article or thing

Taxpoint: The reason to believe, as recorded by the income-tax authority, shall not be disclosed to any person or
any authority or the Appellate Tribunal.

Who can conduct search

Income tax authority, having power to initiate search u/s 132, can authorise its subordinate(s) (not below the rank
of Income tax officer) to conduct search. Following subordinates can be authorised -
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Authorized Officer who can conduct search

Authorized from

Additional Director or Additional Commissioner or Joint
Director, Joint Commissioner, Assistant Director, Deputy
Director, Assistant Commissioner, Deputy Commissioner
or Income tax officer

Principal Director General or Director General or
Principal Director or Director or Principal Chief
Commissioner or Chief Commissioner or Principal
Commissioner or Commissioner

Assistant  Director, Deputy Director,  Assistant
Commissioner, Deputy Commissioner or Income tax
officer

Additional Director or Additional Commissioner or
Joint Director or Joint Commissioner (on the basis
of authorization from above authority and being

empowered by the Board)

Power of authorized officer

While conducting search, authorized officer has following powers -

a. Enter and search any building, etc.: Entfer and search any building, place, vessel, vehicle or aircraft where
he has reason o suspect that such books of account, other documents, money, bullion, jewellery or other
valuable article or thing are kept.

b. Break open the lock of any door, etc.: Break open the lock of any door, box, locker, safe, almirah or other
receptacle, where the keys thereof are not available.

c. Search person: Search any person who -

e has got out of; or

e isabout to getinto; or

e isin,

the building, place, vessel, vehicle or aircraft if the authorised officer has reason to suspect that such person
has secreted about his person any books of account, other documents, money, bullion, jewellery or other
valuable article or thing.

d. Require any person to facilitate the authorised officer: Require any person who is found to be in possession or
control of any books of account or other documents maintained in the form of electronic record, to afford
the authorised officer the necessary facility to inspect such books of account or other documents.

e. Seizure: Seize any such books of account, other documents, money, bullion, jewellery or other valuable article
or thing found as a result of such search.

f. Place marks of identification: Place marks of identification on any books of account or other documents or
make extracts or copies therefrom.

g. Make inventory: Make a note or an inventory of any such money, bullion, jewellery or other valuable article
or thing.

h. Examine on oath: Examine on oath any person who is found to be in possession or control of any books of
account, documents, money, bullion, jewellery or other valuable arficle or thing. Any statement made by
such person during such examination may thereafter be used as evidence in any proceeding.

The examination of any person may be not merely in respect of any books of account, other documents
or assefs found as a result of the search, but also in respect of all matters relevant for the purposes of any
investigation connected with any proceeding under Act

Taxpoint

> No seizure of stock in frade

Bullion, jewellery or other valuable article or thing, being stock-in-tfrade of the business, shall not be seized but
the authorized officer shall make a note or inventory of such stock-in-trade.
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> Extention of jurisdictional area

Where any building, place, vessel, vehicle or aircraft is within the area of jurisdiction of any Principal Chief
Commissioner or Chief Commissioner or Principal Commissioner or Commissioner, but such authority has
no jurisdiction over such person; and

Such authority has reason to believe that any delay in getting the authorisation from the Principal Chief
Commissioner or Chief Commissioner or Principal Commissioner or Commissioner having jurisdiction over
such person may be prejudicial to the interests of the revenue,

- then it shall be competent for him to exercise the above powers.

Handing over of seized assets to the Assessing Officer having jurisdiction: Any asset or document so seized
shall be handed over to the Assessing Officer having jurisdiction over such person within a period of 60
days from the date on which the last of the authorizations for search was executed. Thereafter, such
Assessing Officer exercises all other powers.

> Extension of Authorisation [Sec. 132(1A)]

Where a search for any books of account, other document, money, bullion, jewellery or other valuable
article or thing is authorized; and

Other Principal Chief Commissioner or Chief Commissioner or Principal Commissioner or Commissioner in
consequence of information in his possession, has reason to suspect that such document or asset is kept in
any other building, place, vessel, vehicle or air craftf not mentfioned in the authorization,

- then such other Principal Chief Commissioner or Chief Commissioner or Principal Commissioner or
Commissioner can authorize the officer to search such other building, place, vessel, vehicle or air craft.

Taxpoint: The reason to suspect, as recorded by the income-tax authority, shall not be disclosed to any
person or any authority or the Appellate Tribunal.

> Deemed or constructive Seizure [Second Proviso to Sec. 132(1)]

Conditions

Where it is not possible or practicable to take physical possession of any valuable article or thing and remove
it to a safe place due to reason of its -

volume, weight or other physical characteristics; or

being of a dangerous nature.

Procedure

The authorised officer may serve an order on -

the owner; or
the person who is in immediate possession or control of any valuable article or things,

- that he shall not remove, part with or otherwise deal with such article or thing without the prior permission
of such authorised officer.

Effect

Such action of the authorised officer shall be deemed to be seizure of such article or thing.

Notes:

(a)

(o)

138

No such order can be passed for any article or thing, being stock-in-frade.

Though such order can also be passed for reasons other than those mentioned above, but in that case,
the order shall not be deemed to be seizure of such article or things and it shall not be in force for a period
exceeding 60 days from the date of the order [Sec. 132(3) & (8A]]
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>

Provisional Attachment
e  Where
a) during the course of the search or seizure; or
b) within a period of 60 days from the date on which the last of the authorisations for search was executed,

the authorised officer may attach provisionally any property belonging to the assessee and for the said
purpose, the provisions of the Second Schedule shall, mutatis mutandis, apply.

* Such aftachment shall be subject to following conditions:

a) The authorised officer is satisfied that for the purpose of protecting the interest of revenue, itis necessary
to do so.

b) The reasons for such provisional attachment should be recorded in writing

c) Previous approval (in writing) of the Principal Director General or Director General or the Principal
Director or Director has taken.

* Every provisional attachment shall cease to have effect after the expiry of 6 months from the date of such
order.

* The authorised officer may make a reference to a Valuation Officer referred to in sec. 142A, who shall
estimate the fair market value of the property in the manner provided under that section and submit
a report of the estimate to the said officer within a period of 60 days from the datfe of receipt of such
reference.

Avuthorisation and assessment in case of search or requisition [Sec. 292CC]

>

It shall not be necessary to issue an authorisation u/s 132 or make a requisition u/s 132A separately in the name
of each person.

Where an authorisation u/s 132 has been issued or requisition u/s 132A has been made mentioning therein the
name of more than one person, the mention of such names of more than one person on such authorisation or
requisition shall not be deemed to construe that it was issued in the name of an association of persons or body
of individuals consisting of such persons.

Though authorisation u/s 132 or requisition u/s 132A has been made mentioning therein the name of more than
one person, the assessment or reassessment shall be made separately in the name of each of the persons
mentioned in such authorisation or requisition.

Time limit for retention [Sec. 132(8)]

The books of account or other documents seized or deemed seized shall not be retained by the authorised officer
for a period exceeding 30 days from the date of the order of assessment u/s 153A.

Exception

It can be retained for more than 30 days on fulfilment of the following conditions -

1.

The reasons for retaining the same are recorded in writing; and

2. The (prior) approval of the Principal Chief Commissioner or Chief Commissioner, Principal Commissioner or
Commissioner, Principal Director General or Director General or Principal Director or Director for such retention
is obtained.

Taxpoint

(a) Maximum retention

The aforesaid authorities shall not authorise the retention of the books of account and other documents for a
period exceeding 30 days after all the proceedings in respect of the years for which the books of account or
other documents are relevant, are completed.
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e
(b) Power of the Board to pass an order [Sec. 132(10)]
*  Where a person is legally entitled to the books of account or other documents seized;
e Such person objects for any reason to the approval given by the authorities; and

e Such person makes an application to the Board stating therein the reasons for such objection and
requesting for the return of the books of account or other documents.

- then the Board may, after giving the applicant an opportunity of being heard, pass such orders as it
thinks fit.
Presumption in case of search [Sec. 132(4A)]

Where any books of account, other documents, money, bullion, jewellery or other valuable article or thing are, or
is found in the possession or control of any person in the course of search, it may be presumed that -

* Such books of account, other documents, money, bullion, jewellery or other valuable article or thing belongs
to such person;

¢ The contents of such books of account and other documents are true;

e The signafure and every other part of such books of account and other documents which purport to be in the
handwriting of any particular person, are in that person’s handwriting; and

¢ Inthe case of a document stamped, executed or attested, it was duly stamped and executed or attested by
the person by whom it purports to have been so executed or attested.
Other Provisions

1. Help from Government officers [Sec. 132(2)]: It shall be the duty of every police officer or of any officer of the
Central Government or of both officer to assist authorised officer to invoke his power.

2. Right to make copies or take extract [Sec. 132(9)]: The person from whose custody books of account or other
documents are seized may make copies thereof or take exiracts therefrom. Such right can be exercised in the
presence of the authorized officer or any other person empowered by him in this behalf, at such place and
fime as the authorized officer may appoint in this behalf.

3. Power of Board to make rules [Sec 132(14)]: The Board may make rules in relafion to any search or seizure
providing the procedure to be followed by the authorised officer -

(i) for obtaining ingress (i.e. right to enter) into any building, place, vessel, vehicle or aircraft o be searched
where free ingress thereto is not available;

(i) for ensuring safe custody of any books of account or other documents or assets seized.

4. The provisions of the Code of Criminal Procedure, 1973 relating to searches and seizure shall apply, so far as
may be, to search and seizure [Sec. 132(13)].

6.3 POWERS TO REQUISITION BOOKS OF ACCOUNT, ASSETS, ETC. [SEC. 132A]

Circumstances when power u/s 132A can be invoked

Where income-tax authority (being Principal Director General or Director General or Principal Director or Director
or the Principal Chief Commissioner or Chief Commissioner or Principal Commissioner or Commissioner) in
consequence of information in his possession, has reason to believe that -

(a) Any person to whom a summon u/s 131(1) or a notice u/s 142(1) was issued to produce any books of account
or other documents -

1. Has omitted or failed to produce such books of account or other documents; and
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2. The said books of account or other documents have been taken into custody by any officer or authority
under any other law for the time being in force (hereinafter referred as other authority)

(b) Any books of account or other documents will be useful for, or relevant to, any proceeding under this Act and
any person to whom a summon or notice has been issued will not produce such books of account or other

documents on ifs returning by other authority

(c)

undisclosed (wholly or partly).

Who can requisition books

Any assets taken info custody by any officer or authority under any other law for the time being in force is

Requisitioning Officer who can require books, etc.

Authorized from

Additional Director, Additional Commissioner, Joint
Director, Joint Commissioner, Assistant Director, Deputy
Director, Assistant Commissioner, Deputy Commissioner

Principal Director General or Director General or
Principal Director or Director or the Principal Chief
Commissioner or Chief Commissioner or Principal

or Income tax officer

Commissioner or Commissioner

Power of Requisitioning Officer

The requisitioning officer can make a requisition for delivery of books of account, efc., to such other authority.
Such other authority shall deliver the books of account, other documents or assets to the requisitioning officer
when such officer or authority is of the opinion that it is no longer necessary to retain the same in his or its custody.
For instance, any books of account seized by an officer under Customs Act can be requisitioned by income-tax
authority to deliver such books of account.

On the requisition, other authority delivers books of account, etc. to the requisitioning officer. Such books of
account, documents, etc. shall be deemed as seized u/s 132(1).

Taxpoint

¢ The reason to believe, as recorded by the income-tax authority, shall not be disclosed to any person or any
authority or the Appellate Tribunal.

* A bank draftf when presented for clearing by the customer to the bank cannot be said fo have been taken
info custody by the bank to attract the applicability of section 132A. Resultantly, the warrant of authorisation
requisitioning the same by the competent authority is totally without jurisdiction [Samfa Construction Co. -vs.-
Pawan Kumar Sharma]

6.4 APPLICATION OF SEIZED OR REQUISITIONED ASSETS [SEC. 132B]

The seized assets may be adjusted with:
(a) The amount of any existing liability under -
() The Income-tax Act, 1961;
(i)  The Wealth-tax Act, 1957 (now abolished);
* The existing liability does not include advance tax payable.
(b) The amount of liability determined on completion of the assessment u/s 153A;

(c) The amount of liability determined on completion of the assessment of the year relevant to the previous year
in which search is initiated or requisition is made;

(including any penalty levied or interest payable in connection with such assessment); and

(d) The amountinrespect of which such person is in default or is deemed to be in default or the amount of liability
arising on an application made before the Settlement Commission.
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6.5 RELEASE OF ASSET [FIRST PROVISO TO SEC. 132B]

Condition for release of asset

Where the following conditions are satisfied, the amount of any existing liability may be recovered out of such
asset and the remaining portion of the asset may be released to the person from whose custody the assets were
seized -

1. The person concerned makes an application to the Assessing Officer within 30 days from the end of the month
in which the asset was seized for release of asset;

2. The nature and source of acquisition of such asset is explained to the satisfaction of the Assessing Officer; and

3. The Assessing Officer obtains the prior approval of the Principal Chief Commissioner or Chief Commissioner or
Principal Commissioner or Commissioner.

Time limit for release of asset

Asset or any portion thereof shall be released within a period of 120 days from the date on which the last of the
authorisations for search u/s 132 or for requisition u/s 132A, as the case may be, was executed.

No seized asset shall be retained by the Department during pendency of appeal filed by Revenue [Naresh Kumar
Kohali -vs.- CIT (P&H)]

Order of assets to be applied for discharging liability

The above liability shall be discharged by applying the seized asset in the following order —

(a) Money;

(b) Asset other than money (as laid down in the Third Schedule).

It is to be noted that the assessee shall be discharged of the liability to the extent of the money and asset so
applied. However, Assessing Officer shall not be precluded from the recovery of above liabilities by any other
mode.

Discharge of excess money
After discharging all liabilities if any assets or proceeds thereof left, then it shall be returned to the persons from
whose custody such assets were seized.

Interest payable to the assessee

Where the aggregate amount of money (either seized or realized through sale of assets) seized exceeds the
aggregate of the amount required to meet the liabilities, Government shall pay simple interest at the rate of 2%
p.m. The interest shall be payable from the date immediately following the expiry of the period of 120 days (from
the date on which the last of the authorisations for search u/s 132 or requisition u/s 132A was executed) to the date
of completion of the assessment u/s 153A.

6.6 POWER TO CALL FOR INFORMATION [SEC. 133]

The income-tax authority [being Assessing Officer, Deputy Commissioner (Appeals), Joint Commissioner or
Commissioner (Appeals)] may -

1. Require any firm to furnish him with a return of the names and addresses of the partners of the firm and their
respective shares;

2. Require any Hindu undivided family fo furnish him with a return of the names and addresses of the manager
and the members of the family;
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3. Require any person whom he has reason to believe to be a trustee, guardian or agent, to furnish him with a
return of the names of the persons for or of whom he is a trustee, guardian or agent, and of their addresses;

4. Require any assessee fo furnish a statement of the names and addresses of all persons to whom he has paid
in any previous year rent, interest, commission, royalty or brokerage, or any annuity (not being any annuity
taxable under the head “Salaries”) amounting to more than Rs.1000, together with particulars of all such
payments made;

5. Require any dealer, broker or agent or any person concerned in the management of a stock or commodity
exchange to furnish a statement of the names and addresses of all persons -

a) towhom he or the exchange has paid any sum in connection with the transfer of assets; or
b) on whose behalf or from whom he or the exchange has received any such sum,
- together with particulars of all such payments and receipfs;

6. Require any person, including a banking company or any officer thereof, to furnish information in relation to
such points or matters, or to furnish statements of accounts and affairs,

- which will be useful for, or relevant to, any enquiry or proceeding under this Act.
Taxpoint

*  Where no proceeding is pending, the power u/s 133 shall not be exercised by any income-tax authority below
the rank of Principal Director or Director or Principal Commissioner or Commissioner, other than the Joint
Director or Deputy Director or Assistant Director, without the prior approval of the Principal Director or Director
or the Principal Commissioner or Commissioner.

* It is fo be noted that power referred in point (6) above may also be exercised by the Principal Director
General or Director-General, the Principal Chief Commissioner or Chief Commissioner, the Principal Director
or Director or the Principal Commissioner or Commissioner or the Joint Director or Deputy Director or Assistant
Director.

6.7 POWER OF SURVEY [SEC. 133A]

Who can survey

The income-tax authority being a Principal Commissioner or Commissioner, a Principal Director or Director, a Joint
Commissioner or Joint Director, an Assistant Director or a Deputy Director or an Assessing Officer, or a Tax Recovery
Officer or Inspector (in some circumstances) who is subordinate to the Principal Director General of Income-
tax (Investigation) or the Director General of Income-tax (Investigation) or the Principal Chief Commissioner of
Income-tax (TDS) or the Chief Commissioner of Income-tax (TDS).

However, no action under this section shall be taken by an income-tax authority without the approval of the
Principal Director General or the Director General or the Principal Chief Commissioner or the Chief Commissioner
Jurisdiction of Income-Tax Authority for conducting survey

An income-tax authority may conduct survey af -

¢ Any place within the limits of the area assigned to him; or

* Any place occupied by any person in respect of whom he exercises jurisdiction; or

* Any place in respect of which he is authorised for the purposes of this section by such income-tax authority,
who is assigned the area within which such place is situated or who exercises jurisdiction in respect of any
person occupying such place,

- where a business or profession or an activity for charitable purpose is carried on.

Power of Income Tax Authority
While conducting survey, income tax authority may exercise following power —

1. Enterin such place of business;
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Require any proprietor, frustee, employee or any other person who may at that fime and place be attending
or helping in, the carrying on of such business or profession or such activity for charitable purpose -

(a) To afford him the necessary facility fo inspect such books of account or other documents as he may
require and which may be available atf such place;

¢ Inspectoris also considered as income-tax authority for this purpose.

(b) To afford him the necessary facility to check or verify the cash, stock or other valuable article or thing
which may be found therein; and

(c) To furnish such information as he may require as to any matter which may be useful for, or relevant to, any
proceeding under this Act.

Place marks of identification on the books of account or other documents inspected by him and make extracts
or copies therefrom;

* Inspectoris also considered as income-tax authority for this purpose.

Impound and retain in his custody any books of account or other documents inspected by him;

Make an inventory of any cash, stock or other valuable article or thing checked or verified by him;

Record the statement of any person, which may be useful for, or relevant to, any proceeding under this Act.

Proceeding means any proceeding under this Act in respect of any year which may be pending on the date
on which the powers under this section are exercised or which may have been completed on or before such
date and includes also all proceedings under this Act which may be commenced after such date in respect
of any year.

Taxpoint

(M)

(if)

Deemed place of business or profession or activity for charitable purpose is carried on: Where the person
carrying on the business or profession or activity for charitable purpose states that any of his books of account
or other documents or any part of his cash or stock or other valuable article or thing relating to his business or
profession or activity for charitable purpose are kept, then survey shall also be conducted at that place.

In case where survey is for the purpose of verifying that tax has been deducted or collected at source as per
relevant provisions of the Act, in that case the income-tax authority cannot take exercise power mentioned
in point 4 and 5 (above).

Restriction on Income-tax Authority

An income-tax authority shall not -

(a)
(b)

(c)
(d)

Impound any books of account or other documents without recording his reasons for doing so; or

Retain in his custody any books of account or other documents for a period exceeding 15 days (exclusive of
holidays) without obtaining the approval of the Principal Chief Commissioner or the Chief Commissioner or
the Principal Director General or the Director General or the Principal Commissioner or the Commissioner or
the Principal Director or the Director thereof, as the case may be;

Remove or cause to be removed any cash, stock or other valuable article or thing.

The place of business or profession cannot be sealed under survey — [Shyam Jewellers -vs.- CIT (All)]

Time for survey

An income-tax authority may enter into —

Place where business or profession is carried on During the business hours

In case of deemed place of business or profession Only after sunrise and before sunset

Survey of certain expenditure [Sec. 133A(5)]

(a)

The income tax authority (including Inspector), having regard to the nature and scale of expenditure incurred
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by an assessee, in connection with any function, ceremony or event, is of the opinion that it is necessary or
expedient to do so, he may, at any time after such function, ceremony or event, require -

e Assessee, who incurred such expenditure; or
* Any person, who is likely to possess information in respect of such expenditure,

- to furnish such information as he may require as to any matter which may be useful for, or relevant to, any
proceeding under this Act.

(b) He mayrecord the statements of the assessee or any other person in this regard and such recorded statement
may thereafter be used as evidence in any proceeding under this Act.
Effect of non co-operation or non-compliance

If a person does not co-operate or comply during survey, the income-tax authority shall have all the powers u/s
131(1) for enforcing compliance with the requirement made.

6.8 POWER TO COLLECT CERTAIN INFORMATION [SEC. 133B] (DOOR TO DOOR SURVEY)

The income-tax authority (being Joint Commissioner, Assistant Director, Deputy Director, Assessing Officer,
authorised Inspector) may, for the purpose of collecting any information, which may be useful for, or relevant to
the purposes of this Act:

(a) Enterinto —
e Any building or place within the limits of the area assigned to such authority; or
* Any building or place occupied by any person in respect of whom he exercises jurisdiction,
- where a business or profession is carried on.

(b) Require any proprietor, employee or any other person who may at that time and place be attending or
helping in such business or profession to furnish such information as may be prescribed

Time for Entrance

An Income-tax authority may enter into such place only during the hours at which such place is open for the
conduct of business or profession.

Restriction on Income-tax Authority

An income-tax authority shall not remove any books of account or other documents, cash, stock or other valuable
article or thing.

6.9 POWER TO CALL FOR INFORMATION BY PRESCRIBED INCOME-TAX AUTHORITY [SEC. 133C]

» The prescribed income-tax authority (being Principal Director General or Director General or Principal Director
or Director) may, for the purposes of verification of information in its possession relafing fo any person, issue
a notice to such person requiring him, on or before a date to be specified therein, to furnish information or
documents verified in the manner specified therein, which may be useful for, or relevant to, any inquiry or
proceeding under this Act.

Y

Where any information or document has been received in response to a notice, the income-tax authority may
process and utilise such information and document in accordance with the scheme notified u/s 135A.

6.10 POWER TO INSPECT REGISTERS OF COMPANIES [SEC. 134]

The Income tax authority [being Assessing Officer, Deputy Commissioner (Appeals), Joint Commissioner,
Commissioner (Appeals) or any other authorized person] may inspect and take copies of any register of the
members, debenture-holders or mortgagees of any company or of any entry in such register.
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6.11 POWER OF CERTAIN AUTHORITIES [SEC. 135]

The Income tax authorities (being Principal Director General or Director General or Principal Director or Director,
the Principal Chief Commissioner or Chief Commissioner or Principal Commissioner or Commissioner and the Joint
Commissioner) shall be competent to make any enquiry under this Act, and for this purpose shall have all the
powers that an Assessing Officer has under this Act in relation to the making of enquiries.

6.12 FACELESS COLLECTION OF INFORMATION [SEC. 135A]

The Central Government may make a scheme for the purposes of calling for information u/s 133, collecting certain
information u/s 133B, or calling for information by prescribed income-tax authority u/s 133C, or exercise of power
to inspect register of companies u/s 134, or exercise of power of Assessing Officer u/s 135 so as to impart greater
efficiency, tfransparency and accountability by:

a. eliminating the interface between the income-tax authority and the assessee or any other person fo the
extent fechnologically feasible;

o

optimising utilisation of the resources through economies of scale and functional specialisation;

0

infroducing a team-based exercise of powers, including to call for, or collect, or process, or utilise, the
information, with dynamic jurisdiction.

Taxpoint: The Central Government may, for the purpose of giving effect to the scheme, direct (upto 31-03-
2022) that any of the provisions of this Act shall not apply or shall apply with such exceptions, modifications and
adaptations as may be specified.

6.13 PROCEEDINGS BEFORE INCOME-TAX AUTHORITIES TO BE JUDICIAL PROCEEDINGS [SEC. 136]

Any proceeding under this Act before anincome-tax authority shall be deemed to be a judicial proceeding within
the meaning of sec. 193, 196 and 228 of the Indian Penal Code, 1860 and every income-tax authority shall be
deemed to be a Civil Court for the purposes of sec. 195, but not for the purposes of Chapter XXVI of the Code of
Criminal Procedure, 1973.

6.14 DISCLOSURE OF INFORMATION IN RESPECT OF ASSESSEE [SEC. 138]

To the authority of other law

The Board or any authorized income-tax authority may furnish necessary information received or obtained by
them to the officer, authority or body under any law (hereinafter referred as other authority) for enabling other
authority to perform his duty. Such other authority shall be the officer, authority or body under any law -

(a) relating to the imposition of any tax, duty or cess, or fo dealings in foreign exchange as defined in sec. 2(n) of
the Foreign Exchange Management Act, 1999; or

(o) as the Central Government may, if in its opinion it is necessary so to do in the public interest, specify by
notification in the Official Gazette.

To any other person

Where a person makes an application to the authority (being Principal Chief Commissioner or Chief Commissioner
or Principal Commissioner or Commissioner) for any information relating to any assessee received or obtained by
any income-tax authority in the performance of his functions under this Act, then the such authority may (if he is
satisfied that it is in the public interest so to do) furnish such information. His decision in this behalf shall be final and
shall not be called in question in any court.

Restriction on disclosure of information

The Central Government may (having regard to the practices and usages customary or any other relevant
factors) direct that no information or document shall be furnished or produced by a public servant in respect of
such matters relating to such class of assessees or except to such authorities as may be specified in the order.
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6.15 ASSESSMENT IN CASE OF SEARCH OR REQUISITION [SEC. 153A]

Where a search is initiated u/s 132 or books of account, other documents or any assets are requisitioned u/s 132A,
the following provision shall be followed:

» Save as otherwise provided in sec. 153A, 153B, 153C and 153D all other provisions shall apply to the assessment
made under this section also.

Procedure

Notice
The Assessing Officer shall issue notice to such person requiring him to furnish the return of income:

a. inrespect of each assessment year falling within é assessment years immediately preceding the assessment
year relevant to the previous year in which such search is conducted or requisition is made; and

b. forthe relevant assessment year or years

» Relevant assessment year shall mean an assessment year preceding the assessment year relevant to the
previous year in which search is conducted or requisition is made which falls beyond é assessment years but
not later than 10 assessment years from the end of the assessment year relevant to the previous year in which
search is conducted or requisition is made.

» No nofice for assessment or reassessment shall be issued by the Assessing Officer for the relevant assessment
year or years unless:

(a) The Assessing Officer has in his possession books of account or other documents or evidence which reveal
that the income, represented in the form of asset, which has escaped assessment amounts to or is likely
to amount to % 50 lakh or more in the relevant assessment year or in aggregate in the relevant assessment
years;

e Asset shall include immovable property being land or building or both, shares and securities, loans
and advances, deposits in bank account.

(b) The income referred above or part thereof has escaped assessment for such year or years; and

(c) Thesearch u/s 132is initiated or requisition u/s 132A is made on or after 01-04-2017

Time limit for furnishing such return

Such return should be furnished in prescribed Form within such time, as may be specified in the notice.

Assessment of income in respect of each assessment year

Assessing Officer shall assess or re-assess the total income of each of 6 assessment years and for the relevant
assessment year or years.

Treatment of pending assessment

Where any assessment or reassessment relating to any assessment year(s) falling in the said period is pending on
the date of inifiation of the search u/s 132 or requisition u/s 132A, the same shall abate.

» If any proceeding initiated or any order of assessment or reassessment made has been annulled in appeal or
any other legal proceeding, then, the assessment or reassessment relating to any assessment year which has
abated, shall stand revived with effect from the date of receipt of the order of such annulment by the Principal
Commissioner or Commissioner.

> Such revival shall cease to have effect, if such order of annulment is set aside.
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Rate of tax

Tax rate shall be levied at the rate(s) as applicable to the respective year falling in the said period.

6.16 ASSESSMENT OF INCOME OF ANY OTHER PERSON [SEC. 153C]

>

Where the Assessing Officer is satisfied that -
e any money, bullion, jewellery or other valuable article or thing seized or requisitioned, belongs to; or

* any books of account or documents, seized or requisitioned, pertains or pertain to, or any information
contained therein, relates to,

- a person other than the person against whom such search or requisition is made,
then,

* The books of account or documents or assets seized or requisitioned shall be handed over to the Assessing
Officer having jurisdiction over such other person; and

e Such Assessing Officer shall proceed against each such other person and issue notice and assess or
reassess income of such other person in accordance with the provisions of sec. 153A.

Taxpoint

>

If Assessing Officer is satisfied that the books of account or documents or assets seized or requisitioned have
a bearing on the determination of the total income of such other person for 6 assessment years immediately
preceding the assessment year relevant to the previous year in which search is conducted or requisition is
made and for the relevant assessment year or years as referred to in sec. 153A

For the purpose of abatement of proceedings, the reference to the date of initiation of the search u/s 132 or
making of requisition u/s 132A shall be construed as reference to the date of receiving the books of account or
documents or assets seized or requisitioned by the Assessing Officer having jurisdiction over such other person.
[Proviso to sec. 153C(1)]

Where books of account or documents or assets seized or requisitioned has been received by the Assessing
Officer having jurisdiction over such other person after the due date for furnishing the return of income for the
assessment year relevant to the previous year in which search is conducted u/s 132 or requisition is made u/s
132A and in respect of such assessment year:

(a) noreturn of income has been furnished by such other person and no notice u/s 142(1) has been issued to
him, or

(b) areturn ofincome has been furnished by such other person but no notice u/s 143(2) has been served and
limitation of serving the notice u/s 143(2) has expired, or

(c) assessment or reassessment, if any, has been made,

before the date of receiving the books of account or documents or assets seized or requisitioned by the
Assessing Officer having jurisdiction over such other person, such Assessing Officer shall issue the nofice and
assess or reassess total income of such other person of such assessment year in the manner provided in section
153A. [Sec. 153C(2)]
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6.17 TIME LIMIT FOR COMPLETION OF ASSESSMENT [SEC. 153B]

Assessment Year Time Limit

. Each assessment year falling within | Within a period of 21 months from the end of the financial year, in

6

preceding the assessment vyear | u/s 132A was executed®.
relevant to the previous year in which
such search is conducted or requisition
is made

. Forrelevant assessment year or years | In the case where the last of the authorisations for search u/s 132 or

Assessment year relevant to the | In the case where the last of the authorisations for search u/s 132 or
previous year in which search is | for requisition u/s 132A was executed on or after 01-04-2019: Within
conducted u/s 132 or requisition is | a period of 12 months from the end of the financial year, in which
made u/s 132A the last of the authorisations for search u/s 132 or for requisition u/s

assessment  years immediately | which the last of the authorisations for search u/s 132 or for requisition

for requisition u/s 132A was executed during the financial year
2018-19: Within a period of 18 months from the end of the financial
year, in which the last of the authorisations for search u/s 132 or for
requisition u/s 132A was executed

132A was executed

# The authorisation shall be deemed to have been executed—

In the case of search u/s 132 On the conclusion of search as recorded in the last panchnama

drawn in relation to any person in whose case the warrant of
authorisation has been issued;

In the case of requisition u/s 132A On the actual receipt of the books of account or other documents

or assefs by the Authorised Officer.

Taxpoint

>

In case of other person referred to in section 153C, the period of limitafion for making the assessment or
reassessment shall be

a.
b.

The period as referred above; or

18 months, in the case where the last of the authorisations for search u/s 132 or for requisition u/s 132A was
executed during F.Y. 2018-19 (12 months: in the case where the last of the authorisations for search u/s
132 or for requisition u/s 132A was executed on or after 01-04-2019) from the end of the financial year in
which books of account or documents or assets seized or requisitioned are handed over u/s 153C to the
Assessing Officer having jurisdiction over such other person,

- whichever is later. [Proviso to sec. 153B]

Wherever reference has been given to Transfer Pricing Officer u/s 92CA, time limit in all cases shall be increased
by 12 months.

Computation of limitation period

In computing the above period of limitation, following period shall be excluded —

()

(o)
(c)

Time taken in reopening the whole or any part of the proceeding or in giving an opportunity to the
assessee to be re-heard under the proviso to sec. 129; or

Period during which the assessment proceeding is stayed by an order or injunction of a court; or

Period commencing from the date on which the Assessing Officer directs the assessee to get his accounts
audited u/s 142(2A) and ending with
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Where such order is challenged | The date on which the order setting aside such direction is received by

before a court the Principal Commissioner or Commissioner

In any other case The last date on which the assessee is required to furnish a report of such
audit

Period commencing from the date on which the Assessing Officer makes a reference to the Valuation Officer
u/s 142A and ending with the date on which the report of the Valuation Officer is received by the Assessing
Officer; or

(d) In case, where an application made before the Income-tax Settlement Commission u/s 245C is rejected,
the period commencing from the date on which such application is made and ending with the date on
which the rejection order is received by the Principal Commissioner or Commissioner; or

(e) Period commencing from the date on which an application is made before the Authority for Advance
Rulings u/s 245Q and ending with the date on which the order rejecting the application is received by the
Principal Commissioner or Commissioner u/s 254R; or

(f) Period commencing from the date on which an application is made before the Authority for Advance
Ruling u/s 245Q and ending with the date on which the advance ruling pronounced by it is received by
the Principal Commissioner or Commissioner u/s 245R.

(g) Period commencing from the date of annulment of a proceeding or order of assessment or reassessment
u/s 153A, till the date of the receipt of the order setting aside the order of such annulment, by the Principal
Commissioner or Commissioner; or

(h) Period (maximum period of 1 year) commencing from the date on which a reference (or first reference,
if many references are made) for exchange of information is made by an authority competent under an
agreement referred to in sec. 90 / 90A and ending with the date on which the information so requested
is last received by the Principal Commissioner or Commissioner

(i) Period commencing from the date on which a reference for declaration of an arrangement to be
impermissible avoidance arrangement is received by the Principal Commissioner or Commissioner u/s
144BA(1) and ending on the date on which a direction u/s 144BA (3) or (6) or an order u/s 144BA(5) is
received by the Assessing Officer

Note: If afterimmediate exclusion of the aforesaid period, the period available to the Assessing Officer for
making an order of assessment or reassessment is less than 60 days, then such remaining period shall be
extended o 60 days.

Taxpoint

>

Where the period available to the Transfer Pricing Officer is extended to 60 days [as per proviso to sec.
92CA(3A)] and the period of limitation available to the Assessing Officer for making an order of assessment
(reassessment or recomputation) is less than 60 days, such remaining period shall also be extended to 60 days.

Where a proceeding before the Settlement Commission abates u/s 245HA, the period of limitation available
fo the Assessing Officer for making an order of assessment (reassessment or recomputation) shall, after the
exclusion of the period u/s 245HA(4), deemed to have been extended to 1 year.

Prior approval necessary for assessment in cases of search or requisition [Sec. 153D]

No order of assessment or reassessment (in case of search or requisition) shall be passed by an Assessing Officer
below the rank of Joint Commissioner except with the prior approval of the Joint Commissioner.

However, assessment or reassessment order may be passed by the Assessing Officer with the prior approval of the
Principal Commissioner or Commissioner u/s 144BA.
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Study Note - 7
COLLECTION, RECOVERY AND REFUND B

This Study Note includes

7.1 Demand Notice [Sec. 158] & Provisions relating thereto [Sec. 220]

7.2 Pendlty Payable when Tax in Default [Sec. 221]

7.3 Certificate to Tax Recovery Officer [Sec. 222]

7.4 Tax Recovery Officer by whom Recovery is to be Effected [Sec. 223]
7.5 Validity of Certificate and Cancellation or Amendment thereof [Sec. 224]
7.6  Stay of proceedings [Sec. 225]

7.7  Other Modes of Recovery [Sec. 226]

7.8 Recovery through State Government [Sec. 227]

7.9 Recovery of Tax in pursuance of Agreements with Foreign Countries [Sec. 228A]
7.10 Recovery of Penalties, Fine, Interest and Other Sums [Sec. 229]

7.11 Tax Clearance Certificate [Sec. 230]

7.12 Faceless Collection and Recovery of Tax [Sec. 231] Nev

7.13 Recovery by Suit or under Other Law not Affected [Sec. 232]

7.14 Provisional Attachment to Protect Revenue in Certain Cases [Sec. 281B]
7.15 Certain Transfers to be Void [Sec. 281]

7.16 Service of Notice Generally [Sec. 282]

7.17 Avuthentication of Notices and Other Documents [Sec. 282A]

7.18 Return of income, etc., not to be Invalid on Certain Grounds [Sec. 292B]
7.19 Notice Deemed to be Valid in Certain Circumstances [Sec. 292BB]

7.20 Meaning of Refund [Sec. 237]

7.21 Who can Claim Refund

7.22 Form and Time Limit for Claiming Refund [Sec. 239]

7.23 Refund on Appeadl, etc. [Sec. 240]

7.24 Correctness of Assessment not to be Questioned [Sec. 242]

7.25 Interest on Refund [Sec. 244A]

7.26 Set-off of Refund against Tax Remaining Payable [Sec. 245]

7.27 Withholding of Refund in Certain Cases [Sec. 241A]

COLLECTION & RECOVERY

7.1 DEMAND NOTICE [SEC. 156] & PROVISIONS RELATING THERETO [SEE. 220]

On completion of assessment (or intimation generated after processing of TDS statement), a demand nofice [in
Form 7] is served for additional demand raised in the assessment.

Time limit for payment of tax: The assessee should make the payment of amount demanded within 30 days of
service of notice [Sec. 220(1)] Where the Assessing Officer has any reason to believe that it will be detrimental to
revenue if the full period of 30 days is allowed, then he may with the previous approval of the Joint Commissioner

The Institute of Cost Accountants of India 151



BlAG,

FR
=AY
o ]
2 ]
A I
2\ 3
S/

‘\/ Direct Tax Laws and International Taxation
ﬁ

e

direct that the sum specified in the notice of demand shall be paid within such time as may be specified by him
in the nofice.

Extension of time limit: On an application made by the assessee before the expiry of due date, the Assessing
Officer may extend the fime for payment or allow payment by installments, subject to such conditions as he may
think fit to impose in the circumstances of the case.

Interest on delay in payment: If the payment is not made within 30 days (or time allowed in the notice), interest
shall be payable @ 1% for every month (or part thereof) of the delay [Sec. 220(2)]

Taxpoint: Where interest is charged u/s 201(1A) on the amount of tax specified in the infimation issued u/s 200A(1)
for any period, then, no interest shall be charged under this section on the same amount for the same period.
Similarly, where interest is charged u/s 206C(7) on the amount of tax specified in the infimation issued u/s 206CB(1)
for any period, then, no interest shall be charged under this section on the same amount for the same period.

Inrespect of any tax payable between 20-03-2020 and 29-06-2020, interest @ 9% p.a. shall be applicable provided
such tax has been paid on or before 30-06-2020

Waiver or reduction of interest [Sec.220(2A)]: The Principal Chief Commissioner or Chief Commissioner or Principal
Commissioner or Commissioner may reduce or waive the amount of interest paid or payable by an assessee u/s
220(2), if he satisfied that:

(a) payment of such amount has caused or would cause genuine hardship to the assessee;

(b) default in the payment of the amount on which interest has been paid or was payable under the said sub-
section was due to circumstances beyond the confrol of the assessee; and

(c) the assessee has co-operated in any inquiry relating to the assessment or any proceeding for the recovery of
any amount due from him.

The order accepting or rejecting the application of the assessee, either in full or in part, shall be passed within
a period of 12 months from the end of the month in which the application is received. No order rejecting the
application, either in full or in part, shall be passed unless the assessee has been given an opportunity of being
heard.

Assessee in default [Sec.220(4)]: If the amount is not paid within the time (or extended time) atf the place and to
the person mentioned in the said notice the assessee shall be deemed to be in default. Further, if, in a case where
payment by installments is allowed, the assessee commits default in paying any one of the installments within the
time, the assessee shall be deemed to be in default as to the whole of the amount then outstanding, and the
other installment or installments shall be deemed to have been due on the same date as the installment actually
in defaulf.

Exception: In the following circumstances, the assessee may not be considered as an assessee in default:

(a) Where an assessee has presented an appeal u/s 246A, the Assessing Officer may, in his discretion and subject
to such conditions as he may think fit to impose in the circumstances of the case, treat the assessee as not
being in default in respect of the amount in dispute in the appeal, even though the time for payment has
expired, as long as such appeal remains undisposed of.

(o) Where an assessee has been assessed in respect of income arising oufside India in a country, the laws of
which prohibit or restrict the remittance of money to India, the Assessing Officer shall not freat the assessee
as in default in respect of that part of the tax which is due in respect of that amount of his income which, by
reason of such prohibition or restriction, cannot be brought into India, and shall continue to treat the assessee
as not in default in respect of such part of the tax until the prohibition or restriction is removed.

For this purpose, income shall be deemed to have been brought into India if it has been utilised or could have
been utilised for the purposes of any expenditure actually incurred by the assessee outside India or if the income,
whether capitalised or not, has been brought into India in any form.
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7.2 PENALTY PAYABLE WHEN TAX IN DEFAULT [SEC. 221]

When an assessee is in default or is deemed to be in default in making a payment of tax, he shall, in addition to
the amount of the arrears and the amount of interest payable u/s 220(2), be liable, by way of penalty, to pay
such amount as the Assessing Officer may direct, and in the case of a confinuing default, such further amount
or amounts as the Assessing Officer may, from time to time, direct, so, however, that the total amount of penalty
does not exceed the amount of tax in arrears.

Notes:

(a)
(b)

(c)

(d)

The assessee shall be given a reasonable opportunity of being heard.

Where the assessee proves to the satisfaction of the Assessing Officer that the default was for good and
sufficient reasons, no penalty shall be levied under this section.

An assessee shall not cease to be liable to any penalty merely by reason of the fact that before the levy of
such penalty he has paid the tax.

Where as a result of any final order the amount of tax, with respect to the default in the payment of which
the penalty was levied, has been wholly reduced, the penalty levied shall be cancelled and the amount of
penalty paid shall be refunded.

7.3 CERTIFICATE TO TAX RECOVERY OFFICER [SEC. 222]

>

When an assessee is in default or is deemed to be in default in making a payment of tax, the Tax Recovery
Officer may draw up under his signature a statement in the prescribed form (Form 57) specifying the amount of
arrears due from the assessee (such statement being hereafter referred to as “certificate”) and shall proceed
to recover from such assessee the amount specified in the certificate by one or more of the modes mentioned
below (in accordance with the rules laid down in the Second Schedule)

(a) attachment and sale of the assessee’s movable property;
(b) attachment and sale of the assessee’s immovable property;
(c) arrest of the assessee and his detention in prison;

(d) appointing a receiver for the management of the assessee’s movable and immovable properties.

The assessee’s movable orimmovable property shallinclude any property which has been transferred, directly
or indirectly after 31-5-1973, by the assessee to his spouse or minor child or son’s wife or son’'s minor child,
otherwise than for adequate consideration, and which is held by, or stands in the name of, any of the persons
aforesaid.

If the movable or immovable property was transferred to his minor child or his son’'s minor child, it shall, even
after the date of attainment of majority by such minor child or son’s minor child, as the case may be, continue
to be included in the assessee’s movable or immovable property for recovering any arrears due from the
assessee.

No step in execution of a certificate shall be taken until the period of 15 days has elapsed since the date
of the service of the notice. However, if the Tax Recovery Officer is satisfied that the defaulter is likely to
conceal, remove or dispose of his property, he may at any time direct, for reasons to be recorded in writing,
an attachment of such property.

Frther, if the defaulter whose property has been so aftached furnishes security to the safisfaction of the Tax
Recovery Officer, such attachment shall be cancelled from the date on which such security is accepted by
the Tax Recovery Officer.
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» Arrear amount includes:

(a) interest upon the amount of tax or penalty or other sum to which the certificate relates as is payable in
accordance with sec. 220(2); and

(b) all charges incurred in respect of:
(i) the service of notice and of warrants and other processes; &
(i) all other proceedings taken for realising the arrears
» The proceeds shall be disposed of in the following manner:

(a) they shall first be adjusted towards the amount due under the certificate in execution of which the assets
were redlised and the costs incurred in the course of such execution;

(b) if there remains a balance, the same shall be utilised for satisfaction of any other amount recoverable
from the assessee under this Act which may be due on the date on which the assets were realised; &

(c) the balance, if any, remaining after above adjustments shall be paid to the defaulter.
» The order of Tax Recovery Officer relating to the execution or discharge etc. shall be final.
However, a suit may be brought in a civil court upon the ground of fraud.

» If at any time after the certificate is drawn up by the Tax Recovery Officer the defaulter dies, the proceedings
(except arrest and detention) may be continued against the legal representative of the defaulter.

» An appeal from any original order passed by the Tax Recovery Officer shall lie to the Chief Commissioner or
Commissioner. Such appeal must be presented within 30 days from the date of the order appealed against.
Pending the decision of any appeal, execution of the certificate may be stayed if the appellate authority so
directs, but not otherwise.

7.4 TAX RECOVERY OFFICER BY WHOM RECOVERY IS TO BE EFFECTED [SEE. 223]

» The Tax Recovery Officer competent to take action u/s 222 shall be:

(a) the Tax Recovery Officer within whose jurisdiction the assessee carries on his business or profession or within
whose jurisdiction the principal place of his business or profession is situate; or

(b) the Tax Recovery Officer within whose jurisdiction the assessee resides or any movable or immovable
property of the assessee is situate,

the jurisdiction for this purpose being the jurisdiction assigned to the Tax Recovery Officer under the orders or
directions issued by the Board, or by the Chief Commissioner or Commissioner who is authorised in this behalf
by the Board in pursuance of sec. 120.

» Where an assessee has property within the jurisdiction of more than one Tax Recovery Officer and the Tax
Recovery Officer by whom the certificate is drawn up:

(a) is not able to recover the enfire amount by sale of the property, movable or immovable within his
jurisdiction; or

(b) is of the opinion that, for the purpose of expediting or securing the recovery of the whole or any part of
the amount, it is necessary so to do,

he may send the certificate or, where only a part of the amount is to be recovered, a copy of the certificate
certified in the prescribed manner and specifying the amount to be recovered to a Tax Recovery Officer
within whose jurisdiction the assessee resides or has property and, thereupon, that Tax Recovery Officer shall
also proceed to recover the amount as if the certificate or copy thereof had been drawn up by him.
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7.5 VALIDITY OF CERTIFICATE AND CANCELLATION OR AMENDMENT THEREOF [SEC. 224]

It shall not be open to the assessee o dispute the correctness of any certificate drawn up by the Tax Recovery
Officer on any ground whatsoever, but it shall be lawful for the Tax Recovery Officer to cancel the certificate if, for
any reason, he thinks it necessary so to do, or to correct any clerical or arithmetical mistake therein.

7.6 STAY OF PROCEEDINGS [SEC. 225]

>

»

v

It shall be lawful for the Tax Recovery Officer to grant time for the payment of any tax and when he does so,
he shall stay the proceedings for the recovery of such tax until the expiry of the time so granted.

Where the order giving rise fo a demand of tax for which a certificate has been drawn up is modified in appeal
or other proceeding under this Act, and, as a consequence thereof, the demand is reduced but the order
is the subject-matter of further proceeding under this Act, the Tax Recovery Officer shall stay the recovery of
such part of the amount specified in the certificate as pertains to the said reduction for the period for which
the appeal or other proceeding remains pending.

When the order which was the subject-matter of such appeal or other proceeding has become final and
conclusive, TRO shall amend the certificate or cancel it.

7.7 OTHER MODES OF RECOVERY [SEC. 226]

>

Y

Y

Whether or not certificate has been drawn up u/s 222, the Assessing Officer may recover the tax by any one
or more of the modes provided in this section.

Attachment of salary: If any assessee is in receipt of any income chargeable under the head “Salaries”,
the Assessing Officer or Tax Recovery Officer may require any person paying the same (i.e., the employer)
to deduct from any payment subsequent to the date of such requisition, any arrears of tax due from such
assessee. The employer shall comply with any such requisition and shall pay the sum so deducted to the credit
of the Central Government or as the Board directs:

Garnishee order: The Assessing Officer or Tax Recovery Officer may by notice in writing require, any person
from whom money is due or any person holds or may subsequently hold money for or on account of the
assessee, to pay to the Assessing Officer or Tax Recovery Officer so much of the money (subject to maximum
of amount payable to assessee) as is sufficient to pay the amount due by the assessee.

If the person to whom a notice is sent fails to make payment in pursuance thereof to the Assessing Officer or
Tax Recovery Officer, he shall be deemed to be an assessee in default in respect of the amount specified in
the notice and further proceedings may be taken against him for the realisation of the amount as if it were an
arrear of tax due from him, in the manner provided in sec. 222 to 225.

Any person discharging any liability to the assessee after receipt of a notice shall be personally liable to the
Assessing Officer or Tax Recovery Officer to the extent of his own liability to the assessee so discharged or to
the extent of the assessee’s liability for any sum due under this Act, whichever is less.

A copy of the notice shall be forwarded to the assessee at his last address known to the Assessing Officer or
Tax Recovery Officer.

Where a person to whom a nofice is sent objects to it by a statement on oath that the sum demanded or any
part thereof is not due to the assessee or that he does not hold any money for or on account of the assessee,
then, nothing shall be deemed to require such person to pay any such sum or part thereof. But if it is discovered
that such statement was false in any material particular, such person shall be personally liable to the Assessing
Officer or Tax Recovery Officer fo the extent of his own liability to the assessee on the date of the notice, or to
the extent of the assessee’s liability for any sum due under this Act, whichever is less.
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The Assessing Officer or Tax Recovery Officer may apply to the court in whose custody there is money belonging
to the assessee for payment to him of the entire amount of such money, or, if it is more than the tax due, an
amount sufficient fo discharge the tax.

The Assessing Officer or Tax Recovery Officer may, if authorised by the Chief Commissioner or Commissioner by
general or special order, recover any arrears of fax due from an assessee by distraint and sale of his movable
property in the manner laid down in the Third Schedule.

7.8 RECOVERY THROUGH STATE GOVERNMENT [SEC. 227]

Recovery through State Government [See. 227]

The recovery of tax in any area has been entrusted to a State Government, the State Government may recovers
any arrears of tax in the same manner as the municipal tax or local rate is recovered.

7.9 RECOVERY OF TAX IN PURSUANCE OF AGREEMENTS WITH FOREIGN COUNTRIES [SEC. 228A]

Y

Y

Where an agreement is entered into by the Central Government with the Government of any country outside
India for recovery of income-tax under this Act and the corresponding law in force in that country and the
Government of that country or any authority under that Government which is specified in this behalf in such
agreement sends to the Board a certificate for the recovery of any fax due under such corresponding law
from a resident or a person having any property in India, the Board may forward such certificate to any Tax
Recovery Officer having jurisdiction over the resident or within whose jurisdiction such property is situated and
thereupon such Tax Recovery Officer shall:

(a) proceed to recover the amount specified in the certificate in the manner in which he would proceed to
recover the amount specified in a certificate drawn up by him u/s 222; and

(b) remit any sum so recovered by him to the Board after deducting his expenses in connection with the
recovery proceedings.

Where an assessee is in default or is deemed to be in default in making a payment of tax, the Tax Recovery
Officer may, if the assessee is a resident of a country (being a country with which the Central Government has
entered intfo an agreement for the recovery of income-tax under this Act and the corresponding law in force
in that country) or has any property in that country, forward to the Board a certificate drawn up by him u/s 222
and the Board may take such action thereon as it may deem appropriate having regard to the terms of the
agreement with such country.

7.10 RECOVERY OF PENALTIES, FINE, INTEREST AND OTHER SUMS [SEC. 229]

Any sum imposed by way of interest, fine, penalty, or any other sum payable under the provisions of this Act, shall
be recoverable in the manner provided for the recovery of arrears of tax.

7.11 TAX CLEARANCE CERTIFICATE [SEC. 230]

Person not domiciled in India

>

No person,—
(a) whois not domiciled in India;
(b) who has come to India in connection with business, profession or employment; and

(c) who has income derived from any source in India,
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>

shall leave the territory of India by land, sea or air unless he furnishes to the prescribed authority:
(i) anundertaking in the prescribed form [Form 30A] from his employer; or
(i) through whom such person is in receipt of the income,

to the effect that tax payable by such person who is not domiciled in India shall be paid by the employer or
the payer, and the prescribed authority shall, on receipt of the undertaking, immediately give to such person
a no objection certificate [Form 30B], for leaving India.

The aforesaid provision is not applicable to a person who is not domiciled in India but visits India as a foreign
tourist or for any other purpose not connected with business, profession or employment.

Person domiciled in India

>

»

Every person, who is domiciled in India at the time of his departure from India, shall furnish, in the prescribed
form [Form 30C] to the income-tax authority or such other prescribed authority.

(a) the permanent account number allotted fo him u/s 139A

However, where permanent account number has not been allotted to him, or his fotalincome is not chargeable
to income-tax or he is not required to obtain a permanent account number under this Act, such person shall
furnish a certificate in the prescribed form.

(b) the purpose of his visit outside India;

(c) the estimated period of his stay outside India:

No person:

()  whois domiciled in India at the fime of his departure; and

(i) inrespect of whom circumstances exist which, in the opinion of anincome-tax authority render it necessary
for such person to obtain a certificate under this section,

shall leave the territory of India by land, sea or air unless he obtains a certificate from the income-tax authority
stating that he has no liabilities under direct tax, or that satisfactory arrangements have been made for the
payment of all or any of such taxes which are or may become payable by that person.

No such order shall be made unless such income tax authority records the reasons therefor and obtains the
prior approval of the Principal Chief Commissioner or Chief Commissioner of Income-tax.

Liability of the carrier

>

If the owner or charterer of any ship or aircraft carrying persons from any place in the territory of India fo any
place outside India allows any of the aforesaid person to travel by such ship or aircraft without first satisfying
himself that such person is in possession of a certificate as required, he shall be personally liable to pay the
whole or any part of the amount of tax, if any, payable by such person as the Assessing Officer may, determine.

In respect of any sum payable by the owner or charterer of any ship or aircraft, the owner or charterer, as the
case may be, shall be deemed to be an assessee in default for such sum, and such sum shall be recoverable
from him as if it were an arrear of tax.

Owner and charterer include any representative, agent or employee empowered by the owner or charterer
to allow persons to travel by the ship or aircraft.

7.12 FACELESS COLLECTION AND RECOVERY OF TAX [SEC. 231] New

>

The Central Government may make a scheme for the purposes of issuance of certificate for deduction of
income-tax at any lower rates or no deduction of income-tax u/s 197, or deeming a person to be an assessee
in default u/s 201(1) or u/s 206C(6A), issuance of certificate for lower collection of tax u/s 206C(9) or passing of
order or amended order u/s 210(3) or 210(4), or reduction or waiver of the amount of interest paid or payable
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by an assessee u/s 220(2A), or extending the time for payment or allowing payment by instalment u/s 220(3),
or freating the assessee as not being in default u/s 220(6) or 220(7), or levy of penalty u/s 221, or drawing
of cerfificate by the Tax Recovery Officer u/s 222, or jurisdiction of Tax Recovery Officer u/s 223, or stay of
proceedings in pursuance of certificate and amendment or cancellation thereof by the Tax Recovery Officer
u/s 225, or other modes of recovery u/s 226 or issuance of tax clearance certificate u/s 230 so as to impart
greater efficiency, transparency and accountability by:

(a) eliminating the interface between the income-tax authority and the assessee or any other person to the
extent technologically feasible;

(b) optimising utilisation of the resources through economies of scale and functional specialisation;

(c) infroducing a team-based issuance of certificate for deduction or collection of income-tax at lower rate,
or for no deduction, or for deeming a person to be an assessee in default, or for passing of an order or
amended order, or extending the fime for payment, or allowing payment by instalment, or reduction or
waiver of interest, or for treating the assessee as not being in default, or for levy of penalty or for drawing of
certificate or stay of proceedings in pursuance of certificate and amendment or cancellation thereof, by,
or jurisdiction of, Tax Recovery Officer or other modes of recovery or issuance of tax clearance certificate,
with dynamic jurisdiction.

v

The Cenfral Government may, for the purpose of giving effect to the scheme, direct (within 31-03-2022) that
any of the provisions shall not apply or shall apply with such exceptions, modifications and adaptations as may
be specified.

7.13 RECOVERY BY SUIT OR UNDER OTHER LAW NOT AFFECTED [SEC. 232]

The several modes of recovery specified in this Chapter shall not affect in any way:
(a) any other law for the time being in force relating to the recovery of debts due to Government; or
(o) the right of the Government to institute a suit for the recovery of the arrears due from the assessee;

and it shall be lawful for the Assessing Officer or the Government, as the case may be, to have recourse to any
such law or suit, notwithstanding that the tax due is being recovered from the assessee by any mode specified in
this Chapter.

7.14 PROVISIONAL ATTACHMENT TO PROTECT REVENUE IN CERTAIN CASES [SEC. 281B]

v

Where, during the pendency of any proceeding for the assessment or reassessment, the Assessing Officer is
of the opinion that for the purpose of protecting the interests of the revenue it is necessary so to do, he may,
with the previous approval of the Chief Commissioner, Commissioner, Director General or Director, by order
in writing, attach provisionally any property belonging to the assessee in the manner provided in the Second
Schedule.

Y

Every such provisional attachment shall cease to have effect after the expiry of a period of é months from the
date of such order.

However, Principal Chief Commissioner or Chief Commissioner, Principal Commissioner or Commissioner,
Principal Director General or Director General or Principal Director or Director may, for reasons to be recorded
in writing, extend the aforesaid period by such further period or periods as he thinks fit, so, however, that the
total period of extension shall not in any case exceed 2 years or 60 days after the date of order of assessment
or reassessment, whichever is later.

A\

Where the assessee furnishes a guarantee from a scheduled bank for an amount not less than the fair market
value of the property provisionally attached, the Assessing Officer shall, by an order in writing, revoke such
attachment. However, where the Assessing Officer is satisfied that a guarantee from a scheduled bank for an
amount lower than the fair market value of the property is sufficient to protect the interests of the revenue, he
may accept such guarantee and revoke the attachment.
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» The Assessing Officer may, for the purposes of determining the value of the property provisionally attached,
make a reference to the Valuation Officer referred to in sec. 142A, who shall estimate the fair market value of
the property in the manner provided under that section and submit a report of the estimate to the Assessing
Officer within a period of 30 days from the date of receipt of such reference.

» An order revoking the provisional attachment shall be made:

— within 45 days from the date of receipt of the guarantee, where a reference to the Valuation Officer has
been made; or

- within 15 days from the date of receipt of guarantee in any other case.

» Where a notice of demand specifying a sum payable is served upon the assessee and the assessee fails to pay
that sum within the time specified in the notice of demand, the Assessing Officer may invoke the guarantee
furnished, wholly or in part, to recover the amount.

» The Assessing Officer shall, in the interests of the revenue, invoke the bank guarantee, if the assessee fails to
renew the guarantee, or fails to furnish a new guarantee from a scheduled bank for an equal amount, 15 days
before the expiry of the guarantee.

» The amountrealised by invoking the guarantee shall be adjusted against the existing demand which is payable
by the assessee and the balance amount, if any, shall be deposited in the Personal Deposit Account of the
Principal Commissioner or Commissioner in the branch of the Reserve Bank of India or the State Bank of India
or of its subsidiaries or any bank as may be appointed by the Reserve Bank of India as its agent at the place
where the office of the Principal Commissioner or Commissioner is situate.

» Where the Assessing Officer is satisfied that the guarantee is not required anymore to protect the interests of
the revenue, he shall release that guarantee forthwith.

7.15 CERTAIN TRANSFERS TO BE VOID [SEC. 281]

» Where, during the pendency of any proceeding under this Act or after the completion thereof, but before
the service of notice by TRO, any assessee creates a charge on or parts with the possession (by way of sale,
mortgage, gift, exchange or any other mode of transfer whatsoever) of, any of his assets in favour of any
other person, such charge or fransfer shall be void as against any claim in respect of any tax or any other sum
payable by the assessee as a result of the completion of the said proceeding or otherwise.

» Assets means land, building, machinery, plant, shares, securities and fixed deposits in banks, to the extent to
which any of the assets aforesaid does not form part of the stock-in-trade of the business of the assessee.

» However, such charge or fransfer shall not be void if it is made:

(i) foradequate consideration and without notice of the pendency of such proceeding or without notice of
such tax or other sum payable by the assessee; or

(i)  with the previous permission of the Assessing Officer.

> This section applies to cases where the amount of tax or other sum payable or likely to be payable exceeds
5,000 and the assets charged or transferred exceed ¥ 10,000 in value.

7.16 SERVICE OF NOTICE GENERALLY [SEC. 282]

The service of a notice or summon or requisition or order or any other communication under this Act (hereafter
in this section referred to as "communication”) may be made by delivering or transmitting a copy thereof, to the
person therein named:

(a) by post or by such courier services as may be approved by the Board; or

(b) insuch manner as provided under the Code of Civil Procedure, 1908 for the purposes of service of summons;
or
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(c) by e-mail; or

(d) by any other means of transmission of documents as provided by rules made by the Board in this behalf.

7.17 AUTHENTICATION OF NOTICES AND OTHER DOCUMENTS [SEC. 282A]

» Where the Act requires a notice or other document to be issued by any income-tax authority, such notice
or other document shall be signed and issued in paper form or communicated in electronic form by that
authority in accordance with such procedure as may be prescribed.

» Every nofice or other document to be issued, served or given for the purposes of this Act by any income-tax

authority, shall be deemed to be authenticated if the name and office of a designated income-tax authority
is printfed, stamped or otherwise written thereon.

7.18 RETURN OF INCOME, ETC., NOT TO BE INVALID ON CERTAIN GROUNDS [SEC. 292B]

No return of income, assessment, notice, summons or other proceeding, furnished or made or issued or taken or
purported to have been furnished or made or issued or taken in pursuance of any of the provisions of this Act
shall be invalid merely by reason of any mistake, defect or omission in such return of income, assessment, notice,
summons or other proceeding if such return of income, assessment, notice, summons or other proceeding is in
substance and effect in conformity with or according to the intent and purpose of this Act.

7.19 NOTICE DEEMED TO BE VALID IN CERTAIN CIRCUMSTANCES [SEC. 292BB]

Where an assessee has appeared in any proceeding or co-operated in any inquiry relating fo an assessment or
reassessment, it shall be deemed that any notice, which is required to be served upon him, has been duly served
upon him in time in accordance with the provisions of this Act and such assessee shall be precluded from taking
any objection in any proceeding or inquiry under this Act that the notice was—

(a) not served upon him; or
(b) not served upon him in time; or
(c) served upon him in an improper manner.

However, aforesaid provisionis not applicable, where the assessee has raised such objection before the completion
of such assessment or reassessment.

REFUND

7.20 MEANING OF REFUND [Sec. 237]

Where the tax paid by the assessee” is in excess of his tax liability, then such assessee shall be entitled to receive
back such excess amount, called refund.

As per sec.237, if any person satisfies the Assessing Officer that the amount of tax paid by him (or on his behalf) for
any assessment year, exceeds the amount with which he is chargeable under this Act, then he shall be entitled
to a refund of such excess amount.

#Tax paid by the assessee includes the following -
1. Advance tax;

2. Tax deducted at source (TDS);
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3. Tax collected at source (TCS);
4, Self assessment tax; and

5. Tax paid on demand

7.21 WHO CAN CLAIM REFUND

Following person can claim refund -

1. A person who has paid fax more than the amount for which he is chargeable under this Act [Sec. 237];

2. Where the income of one person is included in the total income of other person, such other person is entitled
to claim refund on tax paid on such income [Sec. 238(1)]
3. Where due to death, incapacity, insolvency, liquidation or any other cause, a person is unable to claim or

receive any refund due to him, his legal representative, frustee, guardian or receiver, as the case may be, can
claim and receive such refund for the benefit of such person or his estate [Sec. 238(2)]

7.22 FORM AND TIME LIMIT FOR CLAIMING REFUND [SEC. 239]

Every claim for refund shall be made by furnishing return in accordance with the provisions of sec. 139.

7.23 REFUND ON APPEAL, ETC. [SEC. 240]

Where any refund becomes due as a result of any order passed in appeal or other proceedings, the Assessing
Officer shall refund the amount to the assessee suomoto i.e. without any claim being made by the assessee in this
behalf. Such refund shall become due on -

Case When refund becomes due

The refund shall become due on completion of such
fresh assessment and amount of refund shall be
decided as per the fresh assessment.

Where an assessment is set aside or cancelled and an
order of fresh assessment is directed to be made

The refund shall become due when such assessment is
Where the assessment is annulled annulled. The refund shall be only of the amount of the
tax paid in excess of tax as per return.

7.24 CORRECTNESS OF ASSESSMENT NOT TO BE QUESTIONED [SEC. 242]

In a claim of refund, it shall not be open to the assessee to question the correctness of any assessment or other
matter decided which has become final and conclusive or ask for a review of the same, and the assessee shall
not be entitled to any relief on such claim except refund of tax wrongly paid or paid in excess.

7.25 INTEREST ON REFUND [SEC. 244A]

Refer Chapter Interest

7.26 SET-OFF OF REFUND AGAINST TAX REMAINING PAYABLE [SEC. 245]

If arefund is due to an assessee, it can be set-off against the sum payable under this Act. However, tax authorities
must give a written intimation to the assessee before such set-off.
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Notes:

(q)
(b)
(c)

Refund relevant to an assessment year cannot be set-off against tax of another assessment year.
Arrear tax cannot be adjusted against refund on the request of the assessee.

Refund due to assessee cannot be set off against demand outstanding from any other assessee.

7.27 WITHHOLDING OF REFUND IN CERTAIN CASES [SEC. 241A]

If the following conditions are fulfilled, the Assessing Officer, may, for reasons to be recorded in writing and with
the previous approval of the Principal Commissioner or Commissioner, withhold the refund due to the assessee u/s
143(1) up to the date on which the assessment u/s 143(3) is made:

(q)
(b)

(c)

Refund of any amount becomes due to the assessee u/s 143(1);

The Assessing Officer is of the opinion, having regard to the fact that a notice has been issued u/s 143(2) [i.e.,
notice for scrutiny assessment u/s 143(3)] in respect of such return; and

The Assessing Officer is of the opinion that the grant of the refund is likely fo adversely affect the revenue.

Payment of interest on refund u/s 244A of excess TDS deposited u/s 195 [Circular 11/2016 dated 26-04-2014]

>

The procedure for refund of tax deducted at source u/s 195, to the person deducting the tax is delineated in
CBDT Circular No. 7/2007 dated 23-10-2007. Circular No. 7/2007 states that no interest u/s 244A is admissible on
refunds to be granted in accordance with the circular or on the refunds already granted in accordance with
Circular No. 769 or Circular 790 dated 20-4-2000.

The issue of eligibility for interest on refund of excess TDS fo a tax deductor has been a subject matter of
controversy and litigation. The Hon'ble Supreme Court of India in the case of Tata Chemical Limited’, Civil
Appeal No. 6301 of 2011 vide order dated 26-02-2014, held that:

Refund due and payable to the assessee is debt-owed and payable by the Revenue. The Government, there
being no express statutory provision for payment of interest on the refund of excess amount / tax collected
by the Revenue, cannoft shrug off its apparent obligation to reimburse the deductors lawful monies with the
accrued interest for the period of undue reftention of such monies. The State having received the money
without right, and having retained and used it, is bound to make the party good , just as an individual would
be under like circumstances. The obligation to refund money received and retained without right implies and
carries with it the right fo interest.

In view of the above judgment of the Apex Court it is seftled that if resident deductor is entitled for the refund
of tax deposited u/s 195, then it has to be refunded with interest u/s 244A, from the date of payment of such
tax.
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This Study Note includes

8.1
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8.1
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Appeals

Appeals to Commissioner of Income Tax (Appeals) [CIT (A)] [Sec. 246A to 250]
Appeals to Income Tax Appellate Tribunal (ITAT) [Sec. 252 to 255]

Appeal to High Court [Sec. 260A]

Appeal to the Supreme Court [Sec. 261]

Special Provision for Avoiding Repetitive Appeals [Sec. 158A]

Procedure when in an Appeal by Revenue an Identical Question of Law is pending before Supreme
Court [Sec. 158AA]

Revision of Order Prejudicial to the Revenue [Sec. 263]

Revision of Order not Prejudicial to Revenue [Sec. 264]

A Comparative Study of Revision u/s 263 & Revision u/s 264

Faceless Revision of Orders [Sec. 264A] Nev

Settlement Commission [Sec. 245B]

Jurisdiction and Powers of Settlement Commission [Sec. 245BA]
Application for Settlement of Cases [Sec. 245C & Rule 44C]

Procedure on Receipt of an Application [Sec. 245D]

Power of Settlement Commission

Abatement of Proceeding [Sec. 245HA]

Credit for Tax Paid in case of Abatement of Proceedings [Sec. 245HAA]
Order of Settlement to be Conclusive [Sec. 245-1]

Recovery of Sums Due under Order of Settlement [Sec. 245]

Restriction on Subsequent Application for Settlement in Certain Cases [Sec. 245K]

One Law Dictionary defines ‘appeal’ as the act of asking a higher authority to change a decision of a lower
authority. Right to appeal under income tax law is a creation of statute and not an inherent right. Appeal can be
filed only against orders listed in the Income Tax Act and not any order.

Initially, following course of action are available in the Income-tax Act:

Assessee Department
' Rectification u/s 154 | ' Rectification u/s 154 |
' Appeals to CIT (Appeails) | ' Revision u/s 263 |
' Revision u/s 264 | ' Reassessment u/s 147 |
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8.1 APPEALS

Appellate Authorities in Income-tax Act

Appeal | Appellate authority Against which order Appellant
1+ Commissioner (Appeals) Against specified order of the Assessing Assessee only
Officer
2nd Income Tax Appellate | Against the order of Commissioner Assessee or the
Tribunal (ITAT) (Appeals) Commissioner (or
3 High Court Against the order of ITAT (the case must | Principal Commissioner)
involve substantial question of law) of Income tax.
Final Supreme Court Against the order of High Court

8.2 APPEALS TO COMMISSIONER OF INCOME TAX (APPEALS) [CIT (A)] [SEC. 246A TO 250]

Aggrieved tax payer can file appeal before the Commissioner (Appeals) having, jurisdiction over the tax payer.
Designation of the Commissioner (Appeals), with whom appeal is to be filed is also mentioned in the notice of
demand issued by the Assessing Officer u/s 156.

Provision regarding appeal to the Commissioner (Appeal) are enumerated below:

Appealable 1. U/s 246A
Orders e Order passed by a Joint Commissioner u/s 115VP(3)(ii);

e Order against the assessee, where the assessee denies his liability to be assessed under
this Act;

e Infimation u/s 143(1) or 143(1B) or 200A(1) or 206CB(1) or Order of assessment u/s 143(3)
[Scrutiny assessment] [except an order passed in pursuance of directions of the Dispute
Resolution Panel or an order referred to in sec. 144BA(12)] or u/s 144 [Best judgment
assessment] in respect of income assessed or tax determined or loss computed or
residential status;

e Order of assessment, reassessment or recomputation u/s 147 [(except an order passed
in pursuance of directions of the Dispute Resolution Panel or an order referred to in
sec. 144BA(12)]. 150 & 153A [except an order passed in pursuance of directions of the
Dispute Resolution Panel or an order referred to in sec. 144BA(12)];

e Order u/s 154 (Rectification of Mistake) or u/s 155 (other amendments) having the effect
of enhancing the assessment or reducing a refund or an order refusing to allow the
claim made by the assessee [except where it is in respect of an order referred to in sec.
144BA(12)]

e Orderu/s 92CD(3)

e Order u/s 163 freating assessee as an agent of a non-resident;

e Orderu/s 170 relating to assessment on succession;

e COrderu/s 171 refusing to recognize partition of an HUF;

e COrderu/s 201 or 206C(6A) for default of provisions of TDS/TCS;

e Order u/s 237 relating to refunds;

e Orderrelating to Penalty;

e Orderimposing penalty under chapter XXI;

e An order of penalty imposed under chapter XXI or an order of imposing or enhancing
penalty u/s 275(1A)

e Any order made by an Assessing Officer other than a Joint Commissioner, as the Board
may direct.
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2. U/s248
Where under an agreement or other arrangement —

o the tfax deductible u/s 195 on any income (other than interest) is to be borne by the person
by whom the income is payable; &

e such person having paid such tax to the credit of the Central Government, claims that no
tax was required to be deducted on such income,

he may appeal to the Commissioner (Appeals) for a declaration that no tax was deductible
on such income

Notes:

a) Even when reassessment proceedings have been initiated u/s 147, an appeal can still be

filed against the original assessment order passed u/s 143(3)

b) Assessee has the right to appeal against an order of the Assessing Officer which is passed

while giving effect to the decision of the appellate authority.

Time limit for
filing appeal

Appeal should be filed within 30 days from -

Where the appeal is u/s 248 The date of payment of the tax

Where the appealrelates to any assessment
or penalty

The date of service of notice of demand relating
to the assessment or penalty

In any other case The date on which intimation of the order, sought

to be appealed against, is served.

Period to be excluded [Sec.268]
While calculating the above time limit, following period shall be excluded -
q)

b)

The day on which order complained of was served; and

Time required for obtaining a copy of the order, where a copy of the order was noft furnished
with notice of demand.

c) Where an application has been made u/s 270AA (seeking immunity from penalty and
prosecution), the period beginning from the date on which the application is made, to the

date on which the order rejecting the application is served on the assessee

Delay in filing
appedl

The Commissioner (Appeals) may admit belated application on sufficient cause being shown.

Note: It is statutory obligation of the appellate authority (where an application for condonation
is filed) to consider whether sufficient cause was shown by the appellant

Form of

appedl

Form 35 (Mode of filing depends i.e., electronically or in paper form, on mode of filing return of
income of the assessee)

Documents to
be submitted

e  Order against which appeal is made
e Statement of facts

e  Grounds of appeadl

e Notice of demand (in Original)

e Challan

Verification of
Form

Form & grounds of appeal must be verified by the person authorised to verify the return of
income u/s 140
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Payment of If a return has been filed - Tax as per the return should be paid.
]‘;ﬁ;(;g}’ore If no return has bee.n filed - The assessee should pay an amount equal T? the advance tax whic.h
appeal wg§ payable by him. Howevgr, CIT(A) may, for any good and sufficient reason (recorded in
wrifing), accept the appeal without payment of such advance fax.
Power of Assessing Officer: As per sec. 220(6), where an assessee has presented an appeal u/s
246A, Assessing Officer may treat the assessee as not being in default in respect of the amount
in dispute in the appeal.
It may be applied -
e af the discretion of the Assessing Officer;
e subject fo such conditions as Assessing Officer may think fit fo impose;
e even though the fime for payment has expired;
e aslong as such appeal remains undisposed of.
Where assessee has not made an application u/s 220(6) or his application u/s 220(6) has been
rejected, he can approach the appellate authority for stay order against collection
Fee Where assessed income as computed by the Assessing Officer is -
e Upto%1,00,000 -3 250
e Exceeds< 1,00,000 but does not exceed X 2,00,000 -3 500
e Exceeds < 2,00,000 -3 1,000
Where the subject matter of appeal is not covered in above cases -3 250
Procedure 1. Fixation of Day & Place: The Commissioner (Appeals) shall fix a day and place for the hearing

of the appeal, and shall give notice of the same fo the appellant and to the Assessing
Officer against whose order the appeal is preferred.

2. Hearing: The appellant (either in person or by an authorised representative) and the
Assessing Officer (either in person or by an authorised representative) shall have the right to
be heard at the hearing of the appeal.

Taxpoint: Where the assessee does noft insist on a personal hearing the appeal may be
decided on the basis of written submission made by him. [Letter No. 277/7/84 of November,
1985]

3. Adjournment: The Commissioner (Appeals) shall have the power to adjourn the hearing of
the appeal from time to time.

4. Inquiry: The Commissioner (Appeals) may, before disposing of any appeal, make such
further inquiry as he thinks fit, or may direct the Assessing Officer to make further inquiry and
report the result of the same to the Commissioner (Appeals).

5. Order: Commissioner (Appeals) must dispose of the appeal by passing an order which shall -
e beinwriting;
e mention the points for determination;
e mention the decision thereon; and

e mention the reason for the decision.

6. Communication of Order: The Commissioner (Appeals) shall communicate the order passed
by him fo the assessee and to the Principal Chief Commissioner or Chief Commissioner or
Principal Commissioner or Commissioner.

Note: If during pendency of an appeal, provision of any law has changed with retrospective
effect, then such changed law shall be applicable on such appeal too. Law amended
retrospectively would be a good law for applicability during the pendency of the appeal
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New grounds

The Commissioner (Appeals) may, at the hearing of an appeal, allow the appellant to go into

during any ground of appeal not specified in the ‘grounds of appeal’, if he is satisfied that the omission
hearing of that ground from the Form of appeal was not wilful or unreasonable.
Time limit for Within one year from the end of financial year in which appeal is filed (if possible).
disposal of
appeal
Production Appellate authority has the power to accept additional evidence (after recording reason for
of additional | its admission in writing) and may make further enquiry at his discretfion before disposing of the
evidence appeal
In the following circumstances additional evidence shall be admitted by the Commissioner
(Appeals):
a) Where the Assessing Officer has refused to admit evidence which ought to have been
admitted; or
b) Where appellant was prevented by sufficient cause from producing before the Assessing
Officer any evidence, which is related to any ground of appeal; or
c) Where the appellant was prevented by sufficient cause from producing the evidence,
which he was called upon to produce by the Assessing Officer; or
d) Where the Assessing Officer has made an order (appealed against) without giving sufficient
opportunity to the appellant to produce evidence relevant to any ground of appeal.
Taxpoint: Before taking info account the additional evidence filed, Commissioner (Appeals) is to
provide reasonable opportunity to the Assessing Officer for examining the additional evidence
or the witness as well as to produce evidences o rebut additional evidences filed by the tax
payer.
Powers of 1. Against an order of assessment To confirm, reduce, enhance or annul the
Commissioner assessment
(Appeals) u/s | 2. Against an order imposing a penalty To confirm or cancel such order or vary it so as
251

either to enhance or to reduce the penalty;

To confirm, reduce, enhance or annul the
assessment after taking into consideration all
the material and other information produced by
the assessee before, or the results of the inquiry
held or evidence recorded by, the Settlement
Commission, in the course of the proceeding
before it and such other material as may be
brought on his record

3. Against the order of assessment in
respect of which the proceeding
before the Settlement Commission
abates u/s 245HA

4. Relating fo any other case To pass such orders as he thinks fit.

Notes:

1. The Commissioner (Appeals) may consider and decide any matter arising out of the
proceedings in which the order appealed against was passed, notwithstanding that such
matter was not raised before the Commissioner (Appeals) by the appellant.

2. Commissioner (Appeals) shall not enhance an assessment or a penalty or reduce the
amount of refund unless the appellant has had a reasonable opportunity of showing cause
against such enhancement or reduction.

3. Anassessment order, which is void ab initio cannot become a valid order simply by virfue of
the fact that it has been confirmed by an appellate authority.

Withdrawal of
appedl

Appeal once filed cannot be withdrawn.
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Faceless The Central Government may make a scheme for the purposes of disposal of appeal by
Commissioner (Appeals), so as to impart greater efficiency, fransparency and accountability
by:

a. eliminating the interface between the Commissioner (Appeals) and the appellant in the
course of appellate proceedings to the extent technologically feasible;

b. optimising ufilisation of the resources through economies of scale and functional
specialisation;

c. infroducing an appellate system with dynamic jurisdiction in which appeal shall be disposed
of by one or more Commissioner (Appeals).

The Central Government may, for the purposes of giving effect to the scheme, direct (within 31-
03-2022) that any of the provisions of this Act relating to jurisdiction and procedure for disposal
of appeals by Commissioner (Appeals) shall not apply or shall apply with such excepfions,
modifications and adaptations.

8.3 APPEALS TO INCOME TAX APPELLATE TRIBUNAL (ITAT) [SEC. 252 TO 255]

Appeal against an order of Commissioner (Appeals) lies with the Income Tax Appellate Tribunal (ITAT). Both tax
payer and the Assessing Officer can file appeal before the Appellate Tribunal. Several Benches of the Appellate
Tribunal constituted all over India by the Central Government and it functions under the Ministry of Law. It consists
of as many judicial and accountant members as the Central Government thinks fit to exercise the powers and
discharge the functions conferred on the Appellate Tribunal by this Act.

Qualification of members

Member Qualification

Judicial ¢ He has held a post of Judicial Officer in the territory of India for at least 10 years; or

¢ He has been served as a member of the Indian Legal Service in Grade Il post or any higher
post for at least 3 years; or

e He has been an advocate for at least 10 years.

Accountant | ¢ He has practiced as a Chartered Accountant for af least 10 years; or
¢ He has practiced as a registered accountant for at least 10 years; or

¢ He has practiced partly as a registered accountant and partly as a Chartered Accountant
for at least 10 years; or

* He has been a member of the Indian Income-tax Service, Group A and has held the post
of the Additional Commissioner of Income tax or any equivalent or higher post for at least 3
years.

President of the ITAT
» The Central Government shall appoint:

a. aperson who is a sitting or refired Judge of a High Court and who has completed not less than 7 years of
service as a Judge in a High Court; or

b. one of the Vice-Presidents of the Appellate Tribunal,
- fo be the President thereof.

» The Central Government may appoint one or more members of the Appellate Tribunal to be the Vice-
President(s) thereof.

» The Vice-President shall exercise such of the powers and perform such of the functions of the President as may
be delegated to him by the President by a general or special order in writing.
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Appealable Orders and Procedure of Appeal

Appealable Orders

A. Appeal by assesse

1. Anorder passed by a Commissioner (Appeals) u/s 154, 250, 270A, 271, 271A, 271
or 272A; or

2. An order passed by a Principal Commissioner or Commissioner u/s 12AA or 12AB
[registration of frust], 80G(5)(vi), 263 [revision order], 154, 270A or 271 or 272A; or

3. An order passed by an Assessing Officer u/s 143(3) or 147 or 153A or 153C in
pursuance of the directions of the Dispute Resolution Panel or with the the
approval of the Commissioner (or Principal Commissioner) as referred to in sec.
144BA(12) or an order passed u/s 154 or 155 in respect of such order.

4. An order passed by an Assessing Officer u/s 115VZC(1)
An order passed by the prescribed authority u/s 10(23C)(iv) or (v) or (vi) or (via)

6. An order passed by Principal Chief Commissioner or Chief Commissioner or
Principal Director General or Director General or Principal Director or Director u/s
272A [penalty].

B. Appeal by the Principal Commissioner or Commissioner

The Principal Commissioner or Commissioner may direct the Assessing Officer to
appeal against the order passed by the Commissioner (Appeals) u/s 154 or 250

[The Board has directed that the appeal shall be filed by the department only if tax
effect exceeds X 50,00,000, subject to certain exceptions]

Time limit for filing
appedl

Within 60 days.

The periodshallstart from the date on which ordersoughtto be appealediscommunicated
to the assessee or Commissioner.

Delay in filing appeal

Tribunal may admit belated application on sufficient cause being shown.

Withdrawal of | An assessee cannot withdraw an appeal filed to Tribunal
appedl
Form Form 36

Documents to be
submitted and
number of copies
thereof

Memorandum of Appeal
Order appealed against (including one certified copy)
Order of Assessing Officer

1

2

3

4. Grounds of appeal before first appellate authority

5. Statement of facts filed before first appellate authority
6

In case, appeal against order levying penalty, relevant order

Fee payable by
assessee

Where assessed income as computed by the Assessing Officer is -

* Upto¥1,00,000 — %500

¢ Exceeds ¥ 1,00,000 but does|— 1,500
not exceed ¥ 2,00,000

e Exceeds < 2,00,000 — 1% of Assessed income [Max. X 10,000]

Stay petition — %500

% 500

Any other case -

Fee payable by CIT

No fees shall be payable in case of appeal by Commissioner

Verification of Form

Form 36 and grounds of appeal should be verified by the person authorized to verify the
return of income u/s 140 [Rule 47]
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Cross objection

Assessing Officer or the assessee, as the case may be, on receipt of notice that an appeal
against the order of the Commissioner (Appeals) has been filed by the other party, may
file a memorandum of cross objection with the Tribunal

Time limit for filing of
cross-objections

Within 30 days of receipt of notice that appeal has been filed by the other party. However,
Tribunal may admit belated memorandum of cross objection on sufficient cause being
shown.

objection

Form for filing of | Form 36A
cross-objections
Fee for cross Nil

Order of tribunal

The Appellate Tribunal may, after giving both the parties to the appeal an opportunity
of being heard, pass such orders as it thinks fit. Tribunal must record its reasons for its
decisions. Order should set out all facts and contentions.

Communication of order: Tribunal shall send a copy of the order passed by it to the
assessee and fo the Principal Commissioner or Commissioner.

Notes:

a) Decision of Tribunal on matter involving question of fact is final. However, one can file
a writ petition.

b) A decision of the tribunal, when passed in appeadl, is final not only for the assessee but
also for the tribunal itself.

c) The assessee cannot seek to reopen and reargue the whole matter. i.e. order of
Tribunal cannot be reviewed by Tribunal.

d) On a question of fact determined by ITAT, a writ petition can be filed to the High
Court challenging the fact finding process adopted by the ITAT. If the High Court
is safisfied that the fact finding process was not correct, then it will quash the order
passed by the ITAT and direct the ITAT fo do the fact finding in the proper manner
and/or as per the direction of the High Court.

If the writ petition is dismissed by the High Court then the assessee can file a Special
Leave Petition to the Apex Court challenging the fact finding process of the ITAT. If
the Apex Court is satisfied that the fact finding process was incorrect then the Apex
Court quash the order passed by the ITAT and direct the ITAT to do the fact finding in
the proper manner and/or as per the direction of the Apex Court.

Rectification
of mistake
(Miscellaneous
Application)

e The Tribunal may, at any time within 6 months from the end of the month in which
the order was passed, with a view to rectify any mistake apparent from the record,
amend any order passed by it.

¢ Mistake may be brought to the notice of the Tribunal by the assessee or the Assessing
Officer.
e Where assessee applies for any rectification, it shall be accompanied by a fee of ¥50.

¢ An amendment which has the effect of enhancing an assessment or reducing a
refund or otherwise increasing the liability of the assessee, shall not be made unless
the Appellate Tribunal has given notice to the assessee of its intention tfo do so and
has allowed the assessee a reasonable opportunity of being heard.

e |tisto be noted that income tax authority [including CIT(A)] can rectify order u/s 154,
however in that case:

a. Assessee is not required to pay any fee; and

b. Time limitis 4 years from the end of the financial year in which the order sought to
be rectified was passed.
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Additional  grounds
which may be taken
in appeal

Tribunal has discretionary power to refuse additional ground to be raised.

Tribunal may permit the assessee to urge grounds of appeal not mentioned in the
memorandum of appeal.

Additional evidence

The parties to the appeal are not entitled to produce additional evidence of any
kind, either oral or documentary before the Tribunal. However, if the Tribunal requires
production of any document, examination of any witness or filing of any affidavit to
enable it to pass orders, it may allow such document to be produced, witness to be
examined, affidavit to be filed and such evidence to be adduced.

Paper Book

The appellant or the respondent, as the case may be, may submit a paper book in
duplicate containing documents or statements or other papers referred to in the
assessment or appellate order, which it may wish to rely upon. The paper book duly
indexed and page numbered is to be filed at least a day before the hearing of the
appeal along-with proof of service of copy of the same on the other side at least a week
before. The Bench may in appropriate cases condone the delay and admit the paper
book. The Tribunal can also, on its own direct preparation of paper book in friplicate by
and at the cost of appellant or the respondent as it may consider necessary for disposal
of appeal. Each paperin the paper book is to be certified as true copy by the party filing
the same. Additional evidence, if any, should not be part of the paper book and it should
be filed separately

Time limit for passing
order

Appellate Tribunal, where it is possible, may hear and decide such appeal within a period
of 4 years from the end of the financial year in which such appeal is filed.

However, the Tribunal, after considering the merits, may pass an order of stay in any
proceedings for a period not exceeding 180 days (provided the assessee deposits not
less than 20% of the amount of tax, interest, fee, penalty, or any other sum payable or
furnishes security of equal amount in respect thereof) from the date of such order and
the Tribunal shall dispose of the appeal within the said period of stay specified in that
order.

However, no extension of stay shall be granted by the Appellate Tribunal, where such
appealis not so disposed of within the said period of stay as specified in the order of stay,
unless the assessee makes an application and has complied with the condition and the
Appellate Tribunal is satisfied that the delay in disposing of the appeal is not aftributable
fo the assessee, so however, that the aggregate of the period of stay originally allowed
and the period of stay so extended shall not exceed 365 days and the Appellate Tribunal
shall dispose of the appeal within the period or periods of stay so extended or allowed.

Further if such appeal is not so disposed of within the period allowed (original and
extended), the order of stay shall stand vacated after the expiry of such period (i.e., 365
days), even if the delay in disposing of the appeal is not attributable to the assessee.

Cost of appeal

Cost of appeal shall be borne by the person as decided by the Tribunal.

Procedure

» The powers and functions of the Appellate Tribunal may be exercised and discharged
by Benches constituted by the President of the Appellate Tribunal from among the
members thereof.

» ABenchshall consist of one judicial member and one accountant member. However,
in some case, single member bench may be constituted.

» The President or any other member of the Appellate Tribunal authorised in this behalf
by the Central Government may, sitting singly, dispose of any case which has been
allotted to the Bench of which he is a member and which pertains to an assessee
whose total income as computed by the Assessing Officer in the case does not
exceed X 50lakh.
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» The President may, for the disposal of any particular case, constitute a Special Bench
consisting of 3 or more members, one of whom shall necessarily be a judicial member
and one an accountant member.

» If the members of a Bench differ in opinion on any point, the point shall be decided
according to the opinion of the majority. But if the members are equally divided,
then the case shall be referred by the President of the Appellate Tribunal for hearing
on such point by one or more of the other members of the Appellate Tribunal, and
such point shall be decided according to the opinion of the majority of the members
of the Appellate Tribunal who have heard the case, including those who first heard if.

Faceless

The Central Government may make a scheme, for the purposes of appeal to the

Appellate Tribunal, so as to impart greater efficiency, fransparency and accountability

by:

a. optimising utilisation of the resources through economies of scale and functional
specialisation;

b. infroducing a team-based mechanism for appeal to the Appellate Tribunal, with
dynamic jurisdiction.

The Cenfral Government may, for the purpose of giving effect to the scheme, direct

(within 31-03-2022) that any of the provisions of this Act shall not apply or shall apply with

such exceptions, modifications and adaptations as may be specified

8.4 APPEAL TO HIGH COURT [SEC. 260A]

Who can file
appedal

Assessee or the Principal Chief Commissioner / Chief Commissioner / Principal Commissioner /
Commissioner, being aggrieved by the order of ITAT.

Taxpoint: Only order passed by the ITAT (which involves substantial question of law) can be
appealed in the High court.

[The Board has directed that the appeal shall be filed by the department only if tax effect
exceeds T 1,00,00,000, subject to certain exceptions]

Appealable order

Any order of the Tribunal, if the High Court is satisfied that the case involves a substantial
question of law.

Substantial
question of law

* The word “substantial” means having substance, essential, real, of sound worth,
important or considerable;

¢ The substantial question of law, need not necessarily be a substantial question of law of
general importance (i.e. it should be a question of law between the parties);

* To be "substantial”, a question of law must be debatable, not previously settled by law
of the land or a binding precedent, and must have a material bearing on the decision
of the case.

Time limit for filing
appedl

120 days from the date on which order of the Tribunal is received by the assessee or Principal
Chief Commissioner / Chief Commissioner / Principal Commissioner / Commissioner

The High Court may admit an appeal after the expiry of said period, if it is satisfied that there
was sufficient cause for not filing the same within that period.

Court Fee

The Court fee shall be as specified in relevant law relating to Court fees for filing an appeal
to High Court

Manner of appeal

The appeal shall be in form of a memorandum of appeal, precisely stating the substantial
question of law involved in the appeal.
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Formulation of
question of law

¢ Where the High Court is satisfied that a substantial question of law is involved, it shall
formulate the question.

¢ The appeal is to be heard only on the questions formulated. However, the respondents
shall, at the hearing of appeal, be allowed to argue that the case does not involve such
question.

Hearing of appeal

¢ The appeal is to be heard by a bench of not less than 2 judges of the High Court.
Decision will be in accordance with opinion of the majority of judges.

* Where judges are equally divided in their opinions, the case on the point on which they
differ shall be heard by one or more other judges of the High Court.

Hearing of other
substantial
question of law

The Court has the power to hear the appeal on any other substantial question of law not
formulated by it, if it is satisfied that the case involves such question.

Decision

The High Court shall decide the question of law so formulated and deliver such judgment
thereon containing the ground on which such decision is founded and may award such
cost as it deems fit.

The High Court may determine any issue which -

a) has not been determined by the Tribunal; or

b) hasbeen wrongly determined by the Tribunal, by reason of a decision on such question
of law .

Stay of recovery
proceedings

High Court has power to stay proceedings for recovery of demand arising out of the
assessment order, pending disposal of appeal.

8.5 APPEAL TO THE SUPREME COURT [SEC. 261]

Who
appedl

can file

Assessee or the Principal Chief Commissioner / Chief Commissioner / Principal Commissioner
/ Commissioner aggrieved from the judgment of High Court.

[The Board has directed that the appeal shall be filed by the department only if fax effect
exceeds ¥ 2,00,00,000, subject to certain exceptions]

Order against
which appeal is
possible

Any order passed in the High Court, provided that High Court
¢ s satisfied that the case involves a substantial question of law; and

e certifies the case is fit for appeal to the Supreme Court.

If High Courtfrefuses
to certify the case

The aggrieved party may make an application to the Supreme Court under Article 136 of
the Constitution of India.

Cost of appeal

The costs of the appeal shall be borne by the person as decided by the Supreme Court

Effect of judgment

Where the judgment of the High Court is varied or reversed by the Supreme Court, Tribunal
should pass necessary order to dispose the case in conformity with such judgment.

8.6 SPECIAL PROVISION FOR AVOIDING REPETITIVE APPEALS [SEC. 158A]

» Where an assessee claims (a declaration in the Form 8 and verified in the prescribed manner) that:

— any question of law arising in his case for an assessment year which is pending before the Assessing Officer
or any appellate authority (such case being hereafter in this section referred to as the relevant case) is

identical
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— with a question of law arising in his case for another assessment year which is pending before the High
Court or the Supreme Court (such case being hereafter in this section referred to as the other case),

— and if the Assessing Officer or the appellate authority, as the case may be, agrees to apply in the relevant
case the final decision on the question of law in the other case,

— he shall not raise such question of law in the relevant case in appeal before any appellate authority.
The Assessing Officer or the appellate authority, as the case may be, may, by order in writing:

i. admit the claim of the assessee if he or it is satisfied that the question of law arising in the relevant case is
identical with the question of law in the other case; or

i. rejectthe claimif he oritis not so satisfied.

Such order shall be final and shall not be called in question in any proceeding by way of appeal or revision
under this Act.

Where a claim is admitted:

a. the Assessing Officer or the appellate authority may make an order disposing of the relevant case without
awaiting the final decision on the question of law in the other case; and

b. the assessee shall not be entitled to raise, in relation to the relevant case, such question of law in appeal.

When the decision on the question of law in the other case becomes final, it shall be applied to the relevant
case and the Assessing Officer or the appellate authority, shall, if necessary, amend the order conformably to
such decision.

8.7 PROCEDURE WHEN IN AN APPEAL BY REVENUE AN IDENTICAL QUESTION OF LAW IS PENDING BEFORE
SUPREME COURT [SEC. 158AA]

>

Where the Commissioner or Principal Commissioner is of the opinion that

— any question of law arising in the case of an assessee for any assessment year (such case being herein
referred to as relevant case) is identical with a question of law arising in his case for another assessment
year which is pending before the Supreme Court, against the order of the High Court in favour of the
assessee (such case being herein referred to as the other case),

— he may, instead of directing the Assessing Officer to appeal to the Appellate Tribunal, direct the Assessing
Officer to make an application to the Appellate Tribunal in the prescribed form within 60 days from the
date of receipt of the order of the Commissioner (Appeals) stating that an appeal on the question of law
arising in the relevant case may be filed when the decision on the question of law becomes final in the
other case.

The Commissioner or Principal Commissioner shall direct the Assessing Officer to make an application only if an
acceptance is received from the assessee to the effect that the question of law in the other case is identical
to that arising in the relevant case.

Where the order of the Commissioner (Appeals) is not in conformity with the final decision on the question of
law in the other case, the Commissioner or Principal Commissioner may direct the Assessing Officer to appeal
to the Appellate Tribunal against such order and save as otherwise provided in this section all other provisions
of Part B of Chapter XX shall apply accordingly.

Aforesaid appeal shall be filed within 60 days from the date on which the order of the Supreme Court in the
other case is communicated to the Commissioner or Principal Commissioner.
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REVISION

8.8 REVISION OF ORDER PREJUDICIAL TO THE REVENUE [SEC. 263]

Orders which may be
revised

Any order passed by the Assessing Officer, which is -

(a) Erroneous;

(b) Prejudicial to the interests of the revenue; and

(c) Passed by an authority subordinate to the Principal Commissioner or Commissioner.
Notes

(a) Orders passed by the Assessing Officer includes -

(i)  An order of assessment made by the Assistant Commissioner on the basis of
the directions issued by the Joint Commissioner u/s 144A;

(i)  An order made by the Joint Commissioner as an Assessing Officer.

(b) Even anintimation u/s 143(1) can be revised
Taxpoint
- Order made by the Assessing Officer after making proper enquiries and considering

relevant details and decisions of Supreme Court cannot be said to be erroneous and
prejudicial o the interest of the revenue, hence such order cannot be revised.

- An order passed by the Assessing Officer shall be deemed to be erroneous in so far
as it is prejudicial to the interests of the revenue, if, in the opinion of the Principal Chief
Commissioner or Chief Commissioner or Principal Commissioner or Commissioner:

(a) the order is passed without making inquiries or verification which should have
been made;

(b) the orderis passed allowing any relief without inquiring into the claim;

(c) the order has not been made in accordance with any order, direction or
instruction issued by the Board under section 119; or

(d) the order has not been passed in accordance with any decision which is

prejudicial fo the assessee, rendered by the jurisdictional High Court or Supreme
Court in the case of the assessee or any other person

Treatment  of an
order, which is subject
maftter of the appeal

Revision u/s 263 of an order, which is subject matter of appeal, cannot be made.
Notes

¢ The Principal Commissioner or Commissioner can revise such order (which has been
a subject matter of appeal) which had not been considered and decided in such
appeal.

E.g.. From the perusal of the order u/s 143(3) passed by the Assessing Officer following
was observed:

— Point A: Against the assessee
— Point B: In favour of the assessee

The assessee being aggrieved with point A in the order passed by the Assessing
Officer, preferred an appeal to the Commissioner (Appeals). However, the
Commissioner wants to revise the order u/s 263 for point B (subject to other conditions
being fulfilled). It is possible as doctrine of partial merger of the order is applicable in
case of sec. 263. However, the Commissioner cannot revise the order for point A (as
the same is subject matter of an appeal)

¢ Anorder cannot be said to have been made subject of an appeal if the appeal has
been disposed of by the appellate authority without passing an order
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Procedure to be|1. Examination of Records: The Principal Commissioner or Commissioner may call for
followed and examine the records of any proceeding under the Act. If he considers that any
order passed by the Assessing Officer is prejudicial to the interest of the revenue, he
can revise and rectify the assessment.

Record shallinclude all records relating to any proceeding under this Act
available at the time of examination by the Principal Chief Commissioner or Chief
Commissioner or Principal Commissioner or Commissioner. This means that any
material, which was not available at the time of assessment but available at the
time of examination by the Principal Commissioner or Commissioner, shall also be
considered for order u/s 263.

2. Inquiry: He must make or cause to be made such inquiry as he deems necessary.

3. Opportunity of being Heard: No revision order shall be passed u/s 263 without giving
the assessee an opportunity of being heard.
4. Order: Finally, he may pass such revision order as the circumstances of the case

justify including an order enhancing, modifying or cancelling the assessment and
directing a fresh assessment.

Time limit for passing | 2 years from the end of the financial year in which the order sought to be revised was
revision order passed.

In computing the above period of limitation following period shall be excluded -
* Time taken in giving an opportunity to the assessee of being re-heard u/s 129; &

e Any period during which any proceeding under this section is stayed by an order or
injunction of any court.

Exception: There is no time limit for passing a revision order to give effect to, or in
consequence of, an order of the ITAT, the High Court or the Supreme Court.

Appeal against order | A revisional order passed by the Principal Commissioner or Commissioner u/s 263 can be
u/s 263 appealed to the Tribunal.

Sec.263 vs. sec.154: Principal Commissioner or Commissioner can exercise the power even in a case where the
issue is debatable. Revisional power u/s 263 is not comparable with the power of rectification of mistake u/s 154

8.9 REVISION OF ORDER NOT PREJUDICIAL TO REVENUE [SEC. 264]

Orders which Any order which is -
may berevised | «  grroneous:

e not covered u/s 263 (i.e. not prejudicial to the interest of the revenue);

e passed by an authority subordinate to the Principal Chief Commissioner or Chief
Commissioner or Principal Commissioner or Commissioner.

Taxpoint: No order under this section can be passed which is prejudicial to the assessee.
Notes:

a) Order which is not appealable before the Commissioner (Appeal) can also be referred to
the aforesaid authorities for revision.

b) For the purposes of this section, the Deputy Commissioner (Appeals) shall be deemed to
be an authority subordinate to the Commissioner.

On whose Either on own motion of the Principal Chief Commissioner or Chief Commissioner or Principal
motion is Commissioner or Commissioner or on an application by the assessee for revision.

revision

possible
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Procedure to|1. Examination of Records: Once revision proceedings have been initiated, the Principal
be followed Chief Commissioner or Chief Commissioner or Principal Commissioner or Commissioner
may call for and examine the record of any proceeding.
2. Inquiry: He must also make or cause to be made such inquiry as he deems necessary
3. Order: He may pass such revision order as the circumstances of the case justify. However,
the order passed should not be prejudicial to the assessee.
Time limit Where revision has been initiated by the assessee, the application must be made within 1 year
for filing an from the date on which the order in question was communicated to the assessee or the date
application on which he otherwise came to know of it, whichever is earlier.

However, the Principal Chief Commissioner or Chief Commissioner or Principal Commissioner
or Commissioner can admit a belated application if the assessee was prevented by sufficient
cause from making the application within time.

In computing the above period of limitation following fime shall be excluded:
¢ The day on which the order complained of was served; and

e |fthe assessee had not received the copy of the order, the time required to obtain copy of
such order.

Time limit for
passing a
revisional order

Where the Principal Chief Commissioner or Chief Commissioner or Prin